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simultaneously, except that this subclause shall not apply to inadvertent
or accidental transmissions.

(2) If a cable system transfers to any person a videotape of a program
nonsimultaneously transmitted by it, such transfer is actionable as an act of
infringement under section 501, and is fully subject to the remedies provided by
sections 502 through 506 and 509, except that, pursuant to a written, nonprofit
contract providing for the equitable sharing of the costs of such videotape and its
transfer, a videotape nonsimultaneously transmitted by it, in accordance with
clause (1), may be transferred by one cable system in Alaska to another system in
Alaska, by one cable system in Hawail permitted to make such nonsimultaneous
transmissions to another such cable system in Hawaii, or by one cable system in
Guam, the Northern Mariana Islands, or the Trust Territory of the Pacific Islands,
to another cable system in any of those three territories, if -

N) cach such contract is available for public inspection in the offices of the
cable systems involved, and a copy of such contract is filed, within thirty
days after such contract is entered into, with the Copyright Office (which
Office shall make each such contract available for public inspection); and

(B) the cable system to which the videotape is transferred complies with
clause (1)(4), (B), (C)(i), (iii), and (iv), and (D) through (F); and (C) such
system provides a copy of the affidavit required to be made in accordance
with clause (1)(D) to each cable system making a previous
nonsimultaneous transmission of the same videotape.

3 This subsection shall not be construed to supersede the exclusivity protection
provisions of any existing agreement, or any such agreement hereafter entered
into, between a cable system and a television broadcast station in the area in which
the cable system is located, or a network with which such station is affiliated.

(4) As used in this subsection, the term "videotape", and each of its variant forms,
means the reproduction of the images and sounds of a program or programs
broadcast by a television broadcast station licensed by the Federal
Communications Commission, regatrdless of the nature of the material objects, such
as tapes or films, in which the reproduction is embodied.

D Definitions. - As used in this section, the following terms and their variant forms mean the
following: '

Aprimary transmission” is a transmission made to the public by the transmitting facility whose
signals are being received and further transmitted by the secondary transmission service, regardless
of where or when the performance or display was first transmitted.

A "secondary transmission” is the further transmitting of a primary transmission
simultaneously with the primary transmission, or nonsimultaneously with the primary transmission
if by a "cable system" not located in whole or in part within the boundary of the forty-eight
contiguous States, Hawaii, or Puerto Rico: Provided, however, That a nonsimultaneous further
transmission by a cable system located in Hawaii of a primary transmission shall be deemed to be a
secondary transmission if the carriage of the television broadcast signal comprising such further
transmission is permissible under the rules, regulations, or authorizations of the Federal
Communications Commission.

A "cable system" is a facility, located in any State, Territory, Trust Territory, or Possession, that
in whole or in part receives signals transmitted or programs broadcast by one or more television
broadcast stations licensed by the Federal Communications Commission, and makes secondary
transmissions of such signals or programs by wires, cables, microwave, or other communications
channels to subscribing members of the public who pay for such service. Ifor purposes of determining
the royalty fee under subsection (d)(1), two or more cable systems in contiguous communities under
common ownership or control or operating from one headend shall be considered as one system.

The "local service area of a primary transmitter”, in the case of a television broadcast station,
comprises the arca in which such station is entitled to insist upon its signal being retransmitted by a
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cable system pursuant to the rules, regulations, and authorizations of the Federal Communications
Commission in effect on April 15, 1976, or such station's television market as defined in section
76.55(e) of title 47, Code of FFederal Regulations (as in effect on September 18, 1993), or any
modifications to such television market made, on or after September 18, 1993, pursuant to section
76.55(e) or 76.59 of title 47 of the Code of Federal Regulations, or in the case of a television broadcast
station licensed by an appropriate governmental authority of Canada or Mexico, the area in which it
would be entitled to insist upon its signal being retransmitted if it were a television broadcast
station subject to such rules, regulations, and authorizations. In the case of a low power television
station, as defined by the rules and regulations of the Federal Communications Commission, the
"local service area of a primary transmitter" comprises the areca within 35 miles of the transmitter
site, except that in the case of such a station located in a standard metropolitan statistical area
which has one of the 50 largest populations of all standard metropolitan statistical areas (based on
the 1980 decennial census of population taken by the Secretary of Commerce), the number of miles
shall be 20 miles. The "local service area of a primary transmitter", in the case of a radio broadcast
station, comprises the primary service area of such station, pursuant to the rules and regulations of
the Federal Communications Commission.

A "distant signal equivalent" is the value assigned to the secondary transmission of any
nonnetwork television programming carried by a cable system in whole or in part beyond the local
service area of the primary transmitter of such programming. It is computed by assigning a value of
one to each independent station and a value of one-quarter to each network station and
noncommercial educational station for the nonnetwork programming so carried pursuant to the
rules, regulations, and authorizations of the Federal Communications Commission. The foregoing
values for independent, network, and noncommercial educational stations are subject, however, to
the following exceptions and limitations. Where the rules and regulations of the Federal
Communications Commission require a cable system to omit the further transmission of a particular
program and such rules and regulations also permit the substitution of another program embodying
a performance or display of a work in place of the omitted transmission, or where such rules and
regulations in effect on the date of enactment of this Act permit a cable system, at its election, to
effect such deletion and substitution of a nonlive program or to carry additional programs not
transmitted by primary transmitters within whose local service area the cable system is located, no
value shall be assigned for the substituted or additional program; where the rules, regulations, or
authorizations of the Federal Communications Commission in effect on the date of enactment of this
Act permit a cable system, at its election, to omit the further transmission of a particular program
and such rules, regulations, or authorizations also permit the substitution of another program
embodying a performance or display of a work in place of the omitted transmission, the value
assigned for the substituted or additional program shall be, in the case of a live program, the value of
one full distant signal equivalent multiplied by a fraction that has as its numerator the number of
days in the year in which such substitution occurs and as its denominator the number of days in the
year. In the case of a station carried pursuant to the late-night or specialty programming rules of the
IFederal Communications Commission, or a station carried on a part-time basis where full-time
carriage is not possible because the cable system lacks the activated channel capacity to retransmit
on a full-time basis all signals which it is authorized to carry, the values for independent, network,
and noncommercial educational stations set forth above, as the case may be, shall be multiplied by a
fraction which is equal to the ratio of the broadcast hours of such station carried by the cable system
to the total broadcast hours of the station.

A "network station" is a television broadcast station that is owned or operated by, or affiliated
with, one or more of the television networks in the United States providing nationwide
transmissions, and that transmits a substantial part of the programming supplied by such networks
for a substantial part of that station's typical broadcast day. An "independent station™ is a
commercial television broadcast station other than a network station. A "noncommercial educational
station" is a television station that is a noncommercial educational broadcast station as defined in
section 397 of title 47
(Pub. L. 94-553, title I, Sec. 101, Oct. 19, 1976, 90 Stat. 2550; Pub. L. 99-397, Sec. 1, 2(a), (b), Aug. 27, 1986, 100
Stat. 848; Pub. L. 100-667, title II, Sec. 202(1), Nouv. 16, 1988, 102 Stat. 3949, Pub. L. 101-318, Sec. 3(a), July 3,
1990, 104 Stat. 288; Pub. L. 103-198, Sec. 6(at), Dec. 17, 1993, 107 Stat. 2311; Pub. L. 103-369, Sec. 3, Oct. 18,
1994, 108 Stat. 3430.)
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17 U.S.C. 112 Limitations on exclusive rights: Ephemeral recordings

(1) Notwithstanding the provisions of section 106, and except in the case of a motion picture or
other audiovisual work, it 1s not an infringement of copyright for a transmitting organization
entitled to transmit to the public a performance or display of a work, under a license or transfer of
the copyright or under the limitations on exclusive rights in sound recordings specified by section
114(a), to make no more than one copy or phonorecord of a particular transmission program
embodying the performance or display, if -

(1) the copy or phonorecord is retained and used solely by the transmitting
organization that made it, and no further copies or phonorecords are reproduced
from it; and

(2) the copy or phonorecord is used solely for the transmitting organization's own
transmissions within its local service area, or for purposes of archival preservation
or security; and

3) unless preserved exclusively for archival purposes, the copy or phonorecord is
destroyed within six months from the date the transmission program was first
transmitted to the public.

(b) Notwithstanding the provisions of section 106, it is not an infringement of copyright for a
governmental body or other nonprofit organization entitled to transmit a performance or display of a
work, under section 110(2) or under the limitations on exclusive rights in sound recordings specified
by section 114(a), to make no more than thirty copies or phonorecords of a particular transmission
program embodying the performance or display, if -

¢)) no further copies or phonorecords are reproduced from the copies or phonorecords
made under this clause; and

(2) except for one copy or phonorecord that may be preserved exclusively for archival
purposes, the copies or phonorecords are destroyed within seven years from the
date the transmission program was first transmitted to the public.

(¢) Notwithstanding the provisions of section 108, it is not an infringement of copyright for a
governmental body or other nonprofit organization to make for distribution no more than one copy or
phonorecord, for each transmitting organization specified in clause (2) of this subsection, of a
particular transmission program embodying a performance of a nondramatic musical work of a
religious nature, or of a sound recording of such a musical work, if -

1) there is no direct or indirect charge for making or distributing any such copies or
phonorecords; and

(2) none of such copies or phonorecords is used for any performance other than a single
transmission to the public by a transmitting organization entitled to transmit to
the public a performance of the work under a license or transfer of the copyright;
and

(3) cxcept for one copy or phonerecord that may be preserved exclusively for archival
purposes, the copies or phonorecords are all destroyed within one year from the
date the transmission program was first transmitted to the public.

(d) Notwithstanding the provisions of section 106, it is not an infringement of copyright for a
governmental body or other nonprofit organization entitled to transmit a performance of a work
under section 110(8) to make no more than ten copies or phonorecords embodying the performance,
or to permit the use of any such copy or phonorecord by any governmental body or nonprofit
organization entitled to transmit a performance of a work under section 110(8), if -

1 any such copy or phonorecord is retained and used solely by the organization that
made it, or by a governmental body or nonprofit organization entitled to transmit a
performance of a work under section 110(8), and no further copies or phonorecords
are reproduced from 1it; and

(2) any such copy or phonorecord is used solely for transmissions authorized under
section 110(8), or for purposes of archival preservation or security; and
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(3) the governmental body or nonprofit organization permitting any use of any such
copy or phonorecord by any governmental body or nonprofit organization under this
subsection does not make any charge for such use.

(e) The transmission program embodied in a copy or phonorecord made under this section is not
subject to protection as a derivative work under this title except with the express consent of the
owners of copyright in the preexisting works employed in the program

(Pub. L. 94-553, title I, Sec. 101, Oct. 19, 1976, 90 Stat. 2558.
17 U.S.C. 113 Scope of exclusive rights in pictorial, graphic, and sculptural works

(a) Subject to the provisions of subsections (b) and (c) of this section, the exclusive right to
reproduce a copyrighted pictorial, graphic, or sculptural work in copies under section 106 includes
the right to reproduce the work in or on any kind of article, whether useful or otherwise

(b) This title does not afford, to the owner of copyright in a work that portrays a useful article as
such, any greater or lesser rights with respect to the making, distribution, or display of the useful
article so portrayed than those afforded to such works under the law, whether title 17 or the common
law or statutes of a State, in effect on December 31, 1977, as held applicable and construed by a
court in an action brought under this title.

(¢) In the case of a work lawfully reproduced in useful articles that have been offered for sale
or other distribution to the public, copyright does not include any right to prevent the making,
distribution, or display of pictures or photographs of such articles in connection with advertisements
or commentaries related to the distribution or display of such articles, or in connection with news
reports. .

(d)(1) In a case in which -

(A) a work of visual art has been incorporated in or made part of a building in
such a way that removing the work from the building will cause the
destruction, distortion, mutilation, or other modification of the work as
described in section 106A(a)(3), and

(B) the author consented to the installation of the work in the building either
before the effective date set forth in section 610(a) of the Visual Artists
Rights Act of 1990, or in a written instrument executed on or after such
effective date that is signed by the owner of the building and the author
and that specifies that installation of the work may subject the work to
destruction, distortion, mutilation, or other modification, by reason of its
removal, then the rights conferred by paragraphs (2) and (3) of section
106A(a) shall not apply.

(2) If the owner of a building wishes to remove a work of visual art which is a part of
such building and which can be removed from the building without the destruction,
distortion, mutilation, or other modification of the work as described in section
106A(a)(3), the author's rights under paragraphs (2) and (3) of section 106A(a) shall
apply unless -

(4A) the owner has made a diligent, good faith attempt without success to
notify the author of the owner's intended action affecting the work of
visual art, or

(B) the owner did provide such notice in writing and the person so notified
failed, within 90 days after receiving such notice, either to remove the
work or to pay for its removal. For purposes of subparagraph (A), an
owner shall be presumed to have made a diligent, good faith attempt to
send notice if the owner sent such notice by registered mail to the author
at the most recent address of the author that was recorded with the
Register of Copyrights pursuant to paragraph (3). If the work is removed
at the expense of the author, title to that copy of the work shall be deemed
to be in the author.
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(3) The Register of Copyrights shall establish a system of records whereby any author
of a work of visual art that has been incorporated in or made part of a building,
may record his or her identity and address with the Copyright Office. The Register
shall also establish procedures under which any such author may update the
information so recorded, and procedures under which owners of buildings may
record with the Copyright Office evidence of their efforts to comply with this
subsection.

(Pub. L. §4-553, title I, Sec. 101, Oct. 19, 1976, 90 Stat. 2560; Pub. L. 101-650, title VI, Sec. 604, Dec. 1, 1990, 104
Stat. 5130.)

17 U.S.C. 114 Scope of exclusive rights in sound recordings

(a) The exclusive rights of the owner of copyright in a sound recording are limited to the rights
specified by clauses (1), (2), (3) and (6) of section 106, and do not include any right of performance
under section 106(4).

(b) The exclusive right of the owner of copyright in a sound recording under clause (1) of
section 106 is limited to the right to duplicate the sound recording in the form of phonorecords or
copies that directly or indirectly recapture the actual sounds fixed in the recording. The exclusive
right of the owner of copyright in a sound recording under clause (2) of section 106 is limited to the
right to prepare a derivative work in which the actual sounds fixed in the sound recording are
rearranged, remixed, or otherwise altered in sequence or quality. The exclusive rights of the owner of
copyright in a sound recording under clauses (1) and (2) of section 106 do not extend to the making or
duplication of another sound recording that consists entirely of an independent fixation of other
sounds, even though such sounds imitate or simulate those in the copyrighted sound recording. The
exclusive rights of the owner of copyright in a sound recording under clauses (1), (2), and (3) of
section 106 do not apply to sound recordings included in educational television and radio programs
(as defined in section 397 of title 47) distributed or transmitted by or through public broadcasting
entities (as defined by section 118(g)): Provided, That copies or phonorecords of said programs are
not commercially distributed by or through public broadcasting entities to the general public.

(c) This section does not limit or impair the exclusive right to perform publicly, by means of a
phonorecord, any of the works specified by section 106(4).

(d) Limitations On Exclusive Right- Notwithstanding the provisions of section 106(6)--

(1) Exempt Transmissions And Retransmissions- The performance of a sound
recording publicly by means of a digital audio transmission, other than as a part of
an interactive service, is not an infringement of section 106(6) if the performance is

part of--
(A1) a nonsubscription transmission other than a retransmission;

(1))  an initial nonsubscription retransmission made for direct reception
by members of the public of a prior or simultaneous incidental
transmission that is not made for direct reception by members of the
public; or

(iii) a nonsubscription broadcast transmission;

(B) a retransmission of a nonsubscription broadcast transmission: Provided,

That, in the case of a retransmission of a radio station's broadcast

transmission--

1) the radio station's broadcast transmission is not willfully or
repeatedly retransmitted more than a radius of 150 miles from the
site of the radio broadcast transmitter, however--

(I  the 150 mile limitation under this clause shall not apply when
a nonsubscription broadcast transmission by a radio station
licensed by the Federal Communications Commission is
retransmitted on a nonsubscription basis by a terrestrial
broadcast station, terrestrial translator, or terrestrial repeater
licensed by the Federal Communications Commission; and





