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designate a 45-day period for precontroversy discovery and exchange of documents.
The period will begin with the exchange of written direct cases among the parties
to the proceeding. Each party to the proceeding must serve a complete copy of its
written direct case on each of the parties to the proceeding no later than the first
day of the 45-day period. At any time during the 45-day period, parties to the
proceeding may file with the Librarian prehearing motions and objections,
including petitions to dispense with formal hearings under § 251.41(b), and
objections to arbitrators appearing on the arbitrator list under § 251.4. Replies to
motions, petitions and objections must be filed with the Librarian seven days from
the filing of such motions, petitions, and objections with the Librarian.

(11) Subject to § 251.64, the Librarian shall establish, prior to the
commencement of the 45-day period, the date on which arbitration
proceedings will be initiated.

(¢)  Discovery and motions filed with a Copyright Arbitration Royalty Panel

(O A Copyright Arbitration Royalty Panel shall designate a period following the filing
of written direct and rebuttal cases with it in which parties may request of an
opposing party nonprivileged underlying documents related to the written exhibits
and testimony.

(2) After the filing of written cases with a CARP, any party may file with a CARP
objections to any portion of another party's written case on any proper ground
including, without limitation, relevance, competency, and failure to provide
underlying documents. If an objection is apparent from the face of a written case,
that objection must be raised or the party may thereafter be precluded from raising
such an objection.

(d) Amended filings and discovery. In the case of objections filed with either the Librarian of
Congress or a CARP, each party may amend its claim, petition, written case, or direct evidence to
respond to the objections raised by other parties, or to the requests of either the Librarian or a panel.
Such amendments must be properly filed with the Librarian or the CARP, wherever appropriate,
and exchanged with all parties. All parties shall be given a reasonable opportunity to conduct
discovery on the amended filings.

37 CFR 251.46 Conduct of hearings: Role of arbitrators.

(2) At the opening of a hearing conducted by a Copyright Arbitration Royalty Panel. the
chairperson shall announce the subject under consideration,.

(b)  Only the arbitrators of a CARP, or counsel as provided in this chapter, shall question
witnesses.

(¢)  Subject to the vote of the CARP, the chairperson shall have responsibility for:

(1) Setting the order of presentation of evidence and appearance of witnesses;
(2) Administering oaths and affirmations to all witnesses;
(3) Announcing the CARP panel's ruling on objections and motions and all rulings

with respect to introducing or excluding documentary or other evidence. In all
cases, whether there are an even or odd number of arbitrators sitting at the
hearing, it takes a majority vote to grant a motion or sustain an objection. A split
vote will result in the denial of the motion or the overruling of the objection;

(4) Regulating the course of the proceedings and the decorum of the parties and their
counsel, and insuring that the proceedings are fair and impartial; and

(5) Announcing the schedule of subsequent hearings.

(d) Each arbitrator may examine any witness or call upon any party for the production of
additional evidence at any time. Further examination, cross-examination, or redirect examination by
counsel relevant to the inquiry initiated by an arbitrator may be allowed by a CARP panel, but only
to the limited extent that it is directly responsive to the inquiry of the arbitrator.
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37 CFR 251.47 Conduct of hearings: Witnesses and counsel.

(a)  With all due regard for the convenience of the witnesses, proceedings shall be conducted as
expeditiously as possible.

(b)  Ineach distribution or rate adjustment proceeding, each party may present its opening
statement with the presentation of its direct case.

(c)  All witnesses shall be required to take an oath or affirmation before testifying; however,
attorneys who do not appear as witnesses shall not be required to do so.

(d) Witnesses shall first be examined by their attorney and by opposing attorneys for their
competency to support their written testimony and exhibits (voir dire).

() Witnesses may then summarize, highlight or read their testimony. However, witnesses
may not materially supplement or alter their written testimony except to correct 1t unless the CARP
panel expands the witness's testimony to complete the record.

(H Parties are entitled to raise objections to evidence on any proper ground during the course
of the hearing, including an objection that an opposing party has not furnished nonprivileged
underlying documents. However. they may not raise objections that were apparent from the face of a
written case and could have been raised before the hearing without leave from the CARP panel. See
§ 251.45(c).

(g)  All written testimony and exhibits will be received into the record, except any to which the
panel sustains an objection; no separate motion will be required.

(h) If the panel rejects or excludes testimony and an offer of proof is made, the offer of proof
shall consist of a statement of the substance of the evidence which it is contended would have been
adduced. In the case of documentary or written evidence, a copy of such evidence shall be marked for
identification and shall constitute the offer of proof.

(1)  The CARP panel shall discourage the presentation of cumulative evidence, and may limit
the number of witnesses that may be heard on behalf of any one party on any one issue.

()  Parties are entitled to conduct cross-examination and redirect examination. Cross-
examination is limited to matters raised on direct examination. Redirect examination is limited to
matters raised on cross-examination. The panel, however, may limit cross-examination and redirect
examination if in its judgment this evidence or examination would be cumulative or cause undue
delay. Conversely, this subsection does not restrict the discretion of the panel to expand the scope of
cross-examination or redirect examination.

(k)  Documents that have not been exchanged in advance may be shown to a witness on cross-
examination. However, copies of such documents must be distributed to the CARP panel and to other
participants or their counsel at hearing before being shown to the witness at the time of cross-
examination, unless the panel directs otherwise. If the document is not, or will not be, supported by
a witness for the cross-examining party, that document can be used solely to impeach the witness's
direct testimony and cannot itself be relied upon in findings of fact as rebutting the witness's direct
testimony. However, upon leave from the panel, the document may be admitted as evidence without
a sponsoring witness if official notice is proper, or if, in the panel's view, the cross-examined witness
1s the proper sponsoring witness.

() A CARP will encourage individuals or groups with the same or similar interests in a
proceeding to select a single representative to conduct their examination and cross-examination of
any given witness. However, if there is no agreement on the selection of a representative, each
individual or group will be allowed to conduct its own examination and cross-examination of any
given witness, but only on issues affecting its particular interests, provided that the questioning is
not repetitious or cumulative of the questioning of other parties within the group.

37 CFFR 251.48 Rules of evidence.

(a)  Admissibility. In any public hearing before a Copyrlght Arbitration Royalty Panel,
evidence that is not unduly repetitious or cumulative and is relevant and material shall be
admissible. The testimony of any witness will not be considered evidence in a proceeding unless the
witness has been sworn.
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(b) Documentary evidence. Evidence that is submitted in the form of documents or detailed
data and information shall be presented as exhibits. Relevant and material matter embraced in a
document containing other matter not material or relevant or not intended as evidence must be
plainly designated as the matter offered in evidence, and the immaterial or irrelevant parts shall be
marked clearly so as to show they are not intended as evidence. In cases where a document in which
material and relevant matter occurs is of such bulk that it would unnecessarily encumber the record,
it may be marked for identification and the relevant and material parts, once properly
authenticated, may be read into the record. If the CARP panel desires, a true copy of the material
and relevant matter may be presented in extract form, and submitted as evidence. Anyone
presenting documents as evidence must present copies to all other participants at the hearing or
their attorneys, and afford them an opportunity to examine the documents in their entirety and offer
into evidence any other portion that may be considered material and relevant.

(¢)  Documents filed with a Copyright Arbitration Royalty Panel or Copyright Office. If the
matter offered in evidence is contained in doecuments alrcady on file with a Copyright Arbitration
Royalty Panel or the Copyright Office, the documents themselves need not be produced, but may

instead be referred to according to how they have been filed.

(d)  Public documents. If a public document such as an official report, decision, opinion, or
published scientific or economic data, 1s offered in evidence either in whole or in part, and if the
document has been issued by an Executive Department. a legislative agency or committee, or a
Federal administrative agency (Government-owned corporations included), and is proved by the
party offering it to be reasonably available to the public, the document need not be produced
physically, but may be offered instead by identifying the document and signaling the relevant parts.

(e) Introduction of studies and analyses. If studies or analyses are offered in evidence, they
shall state clearly the study plan, all relevant assumptions, the techniques of data collection, and the
techniques of estimation and testing. The facts and judgments upon which conclusions are based
shall be stated clearly, together with any alternative courses of action considered. If requested,
tabulations of input data shall be made available to the Copyright Arbitration Royalty Panel.

(f)  Statistical studies. Statistical studies offered in evidence shall be accompanied by a
summary of their assumptions, their study plans, and their procedures. Supplementary details shall

be included in appendices. For each of the following types of statistical studies the following should
be furnished:

(1) Sample surveys.

§)] A clear description of the survey design, the definition of the universe
under consideration, the sampling frame and units, the validity and
confidence limits on major estimates; and

(11) An explanation of the method of selecting the sample and of the
characteristics which were measured and counted.
(2) Econometric investigations.
1) A complete description of the econometric model, the reasons for each
assumption, and the reasons for the statistical specification:
(11) A clear statement of how any changes in the assumptions might affect the
final result; and
(1i1) Any available alternative studies that employ alternative models and
variables, if requested.
(3) Experimental analysis.
1) A complete description of the design, the controlled conditions, and the
implementation of controls; and
(11) A complete description of the methods of observation and adjustment of
observation.

4) Studies involving statistical methodology.
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1) The formula used for statistical estimates;

(i1) The standard error for each component;

(111) The test statistics, the description of how the tests were conducted, related
computations, computer programs, and all final results; and

(iv) Summarized descriptions of input data and, if requested, the input data
themselves.

37 CFR 251.49 Transcript and record.

(a)  An official reporter for the recording and transcribing of hearings shall be designated by
the Librarian of Congress. Anyone wishing to inspect or copy the transcript of a hearing may do so at
a location specified by the chairperson of the Copyright Arbitration Royalty Panel conducting the
hearing.

(b)  The transcript of testimony and all exhibits, papers, and requests filed in the proceeding,
shall constitute the official written record. Such record shall accompany the report of the
determination of the CARP to the Librarian of Congress required by 17 U.S.C. 802(e).

(¢)  The record, including the report of the determination of a CARP, shall be available at the
Copyright Office for public inspection and copying in accordance with § 251.22.

37 CFR 251.50 Rulings and orders.

In accordance with 5 U.S.C., subchapter II, a Copyright Arbitration Royalty Panel may issue
rulings or orders, either on its own motion or that of an interested party, necessary to the resolution
of issues contained in the proceeding before it; Provided, that no such rules or orders shall amend,
supplement or supersede the rules and regulations contained in this subchapter. See § 251.7.

37 CFR 251.51 Closing the record.

To close the record of hearing, the chairperson of a Copyvright Arbitration Royalty Panel shall
make an announcement that the taking of testimony has concluded. In its discretion the panel may
close the record as of a future specified date, and allow time for exhibits yet to be prepared to be
admitted, provided that the parties to the proceeding stipulate on the record that they waive the
opportunity to cross-examine or present evidence with respect to such exhibits. The record in any
hearing that has been recessed may not be closed by the chairperson before the day on which the
hearing is to resume, except upon ten days' notice to all parties.

37 CI'R 251.52 Proposed findings and conclusions.

(a) Any party to the proceeding may file proposed findings of fact and conclusions, briefs, or
memoranda of law, or may be directed by the chairperson to do so. Such filings, and any replies to
them, shall take place at such time after the record has been closed as the chairperson directs.

(b)  Tailure to file when directed to do so shall be considered a waiver of the right to participate
further in the proceeding, unless good cause for the failure is shown.

(c) Proposed findings of fact shall be numbered by paragraph and include all basic evidentiary
facts developed on the record used to support proposed conclusions, and shall contain appropriate
citations to the record for each evidentiary fact. Proposed findings submitted by someone other than
a party in a proceeding shall be restricted to those issues specifically affecting that person.

(d) Proposed conclusions shall be stated separately.
37 CFR 251.53 Report to the Librarian of Congress.

(a) At any time after the filing of proposed findings of fact and conclusions of law and any
replies thereto specified in § 251.52, and not later than 180 days from publication in the Federal
Register of notification of commencement of the proceeding, a Copyright Arbitration Royalty Panel
shall deliver to the Librarian of Congress a report incorporating its written determination. Such
determination shall be accompanied by the written record, and shall set forth the facts that the
panel found relevant to its determination.

(b)  The determination of the panel shall be certified by the chairperson and signed by all of the
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arbitrators. Any dissenting opinion shall be certified and signed by the arbitrator so dissenting.

(c) At the same time as the submission to the Librarian of Congress, the chairperson of the
panel shall cause a copy of the determination to be delivered to all parties participating in the
proceeding.

(d) The Librarian of Congress shall make the report of the CARP and the accompanying record
available for public inspection and copying.

37 CFR 251.54  Assessment of costs of arbitration panels.

(a) The panel may assess its ordinary and necessary costs, according to § 251.38, to the
participants to the proceeding as follows:

(1) In the case of a rate adjustment procecding, the parties to the proceeding shall bear
the entire cost thereof in such manner and proportion as the panel shall direct.

(2) In the case of a royalty distribution proceeding, the parties to the proceeding shall
bear the total cost of the proceeding in divect proportion to their share of the
distribution.

(3) In the casce of a change in the share of distribution because of the Librarian's
substitution of a new determination, or a determination reached as a result of a
court-ordered remand, the parties shall make restitution to each other for the
difference in payments that resulted from the change.

(b)  The chairperson of the panel shall cause to be delivered to each participating party a
statement of the total costs of the proceeding, the party's share of the total cost, and the amount
owed by the party to each arbitrator.

(¢)  All parties to a proceeding shall have 30 days from receipt of the statement of costs and bill
for payment in which to tender payment to the arbitrators. Payment should be in the form of a
money order, check, or bank draft.

37 CFFR 251.55 Post-panel motions.

(a) Any party to the proceeding may file with the Librarian of Congress a petition to medify or
set aside the determination of a Copyright Arbitration Royalty Panel within 14 days of the
Librarian's receipt of the panel's report of its determination. Such petition shall state the reasons for
modification or reversal of the panel's determination, and shall include applicable sections of the
party's proposed findings of fact and conclusions of law.

(b) Replies to petitions to modify or set aside shall be filed within 14 days of the filing of such
petitions.

37 CFR 251.56  Order of the Librarian of Congress.

(a)  After the filing of post-panel motions, see § 251.55, but within 60 days from receipt of the
report of the determination of a panel, the Librarian of Congress shall issue an order accepting the
panel's determination or substituting the Librarian's own determination. The Librarian shall adopt
the determination of the panel unless he or she finds that the determination is arbitrary or contrary
to the applicable provisions of 17 U.S.C.

(b)  If the Librarian substitutes his or her own determination, the order shall set forth the
reasons for not accepting the panel's determination, and shall set forth the facts which the Librarian
found relevant to his or her determination.

(¢) The Librarian shall cause a copy of the order to be delivered to all parties participating in
the proceeding. The Librarian shall also publish the order, and the determination of the panel, in the
Federal Register.

37 CFR 251.57 Effective date of order.

An order of determination issued by the Librarian under § 251.56 shall become effective 30 days
following its publication in the Federal Register, unless an appeal has been filed pursuant to
§ 251.58 and notice of the appeal has been served on all parties to the proceeding.
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37 CFR 251.58 Judicial review.

(a) Any order of determination issued by the Librarian of Congress under § 251.55 may be
appealed, by any aggrieved party who would be bound by the determination, to the United States
Court of Appeals for the District of Columbia Circuit, within 30 days after publication of the order in
the Federal Register.

(b)  If no appeal is brought within the 30 day period, the order of determination of the
Librarian is final, and shall take effect as set forth in the order.

(¢) The pendency of any appeal shall not relieve persons obligated to make royalty payments
under 17 U.S.C. 111, 115, 116, 118, 119, or 1003, and who would be affected by the determination on
appeal, from depositing statements of account and royalty fees specified by those sections.

SUBPART F-RATE ADJUSTMENT PROCEEDINGS
37 CI'R 251.60 Scope.

This subpart governs only those proceedings dealing with royalty rate adjustments affecting
cable (17 U.S.C. 111), the production of phonorecords (17 U.S.C. 115), performances on coin-operated
phonorecord players (Jukeboxes) (17 U.S.C. 116), noncommercial educational broadcasting (17 U.S.C.
118) and satellite carriers (17 U.S.C. 119). Those provisions of subpart E of this part generally
regulating the conduct of proceedings shall apply to rate adjustment proceedings, unless they are
inconsistent with the specific provisions of this subpart.

37 CFR 251.61 Commencement of adjustment proceedings.

(a) In the case of cable, phonorecords, and coin-operated phonorecord players jukeboxes), rate
adjustment proceedings shall commence with the filing of a petition by an interested party according
to the following schedule:

(1) Cable: During 1995, and each subsequent fifth calendar year.
(2) Phonorecords: During 1997 and each subsequent tenth calendar year.

(3) Coin-operated phonorecord players (Jukeboxes): Within one year of the expiration
or termination of a negotiated license authorized by 17 U.S.C. 116.

(b)  Cable rate adjustment proceedings may also be commenced by the filing of a petition,
according to 17 U.S.C. 801(b)(2)(B) and (C), if the Federal Communications Commission amends
certain of its rules with respect to the carriage by cable systems of broadcast signals, or with respect
to syndicated and sports programming exclusivity.

(¢) In the case of noncommercial educational broadcasting, a petition is not necessary for the
commencement of proceedings. Proceedings commence with the publication of a notice of the
initiation of arbitration proceedings in the IFederal Register on June 30, 1997, and at five year
intervals thereafter.

(d) Inthe case of the satellite carrier compulsory license, rate adjustment proceedings shall
commence on January 1, 1997, in accordance with 17 U.S.C. 119(c)(3)(A), for satellite carriers who
are not parties to a voluntary agreement filed with the Copyright Office in accordance with 17 U.S.C.
119(c)(2).

37 CFR 251.62 Content of petition.

(2) Inthe case of a petition for rate adjustment proceedings for cable television, phonorecords,
and coin-operated phonorecord players (jukeboxes), the petition shall detail the petitioner's interest
in the royalty rate sufficiently to permit the Librarian of Congress to determine whether the
petitioner has a "significant interest” in the matter. The petition must also identify the extent to
which the petitioner's interest is shared by other owners or users; owners or users with similar
interests may file a petition jointly.

(b) In the case of a petition for rate adjustment proceedings as the result of a Federal
Communications Commission rule change, the petition shall also set forth the actions of the Federal
Communications Commission on which the petition for a rate adjustment is based.



IP/N/1/USA/C/2
Page 145

Copyright Laws and Regulations

37 CFR 251.63 Consideration of petition; settlements.

(@) To allow time for the parties to settle their differences regarding rate adjustments, the
Librarian of Congress shall, after the filing of a petition under § 251.62 and before the 45-day period
specified in § 251.45(b)(2)(i), designate a 30-day period for consideration of their settlement. The
Librarian shall cause notice of the dates for that period to be published in the Federal Register.

(b)  In the case of a settlement among the parties to a proceeding, the Librarian may, upon the
request of the parties, submit the agreed upon rate to the public in a notice-and-comment
proceeding. The Librarian may adopt the rate embodied in the proposed settlement without
convening an arbitration panel, provided that no opposing comment is received by the Librarian
from a party with an intent to participate in a CARP proceeding.

37 CFR 251.64  Disposition of petition; initiation of arbitration proceeding.

After the end of the 45-day precontroversy discovery period, and after the Librarian has ruled on
all motions and objections filed under § 251.45, the Librarian will determine the sufficiency of the
petition, including, where appropriate, whether one or more of the petitioners' interests are
“significant.” If the Librarian determines that a petition is significant, he or she will cause to be
published in the IFederal Register a declaration of a controversy accompanied by a notice of initiation
of an arbitration proceeding. The same declaration and notice of initiation shall be made for
noncommercial educational broadcasting and the satellite carrier compulsory license in accordance
with 17 U.S.C. 118 and 119, respectively. Such notice shall, to the extent feasible, describe the
nature, general structure, and schedule of the proceeding.

37 CFR 251.65  Deduction of costs of rate adjustment proceedings.

In accordance with 17 U.S.C. 802(h)(1), the Librarian of Congress and the Register of Copyrights
may assess the reasonable costs incurred by the Library of Congress and the Copyright Office as a
result of the rate adjustment proceedings directly to the parties participating in the proceedings.

SUBPART G-ROYALTY FEE DISTRIBUTION PROCEEDINGS
37 CFR 251.70 Scope.

This subpart governs only those proceedings dealing with distribution of rqulty payments
deposited with the Register of Copyrights for cable (17 U.S.C. 111), satellite carrier (17 U.S.C. 119),
and digital audio recording devices and media (17 U.S.C. chapter 10). Those provisions of subpart E
generally regulating the conduct of proceedings shall apply to royalty fee distribution proceedings,
unless they are inconsistent with the specific provisions of this subpart.

37 CFR 251.71 Commencement of proceedings.

(a) Cable. In the case of royalty fees collected under the cable compulsory license (17 U.S.C.
111), any person claiming to be entitled to such fees must file a claim with the Copyright Office
during the month of July each year in accordance with the requirements of this subchapter.

(b)  Satellite carriers. In the case of royalty fees collected under the satellite carrier compulsory
license (17 U.S.C. 119), any person claiming to be entitled to such fees must file a claim with the
Copyright Office during the month of July cach year in accordance with the requirements of this
subchapter.

(¢)  Digital audio recording devices and media. In the case of royalty payments for the
importation and distribution in the United States, or the manufacture and distribution in the United
States, of any digital recording device or medium, any person claiming to be entitled to such
payments must file a claim with the Copyright Office during the month of January or February each
year in accordance with the requirements of this subchapter.

37 CFR 251.72 Declaration of controversy: Initiation of arbitration proceeding.

If the Librarian determines that a controversy exists among the claimants to either cable,
satellite carrier, or digital audio recording devices and media royalties, the Librarian shall publish in
the Federal Register a declaration of controversy along with a notice of initiation of an arbitration
proceeding. Such notice shall, to the extent feasible, describe the nature, general structure and
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schedule of the proceeding.
37 CFR 251.783  Deduction of costs of distribution proceedings.

The Librarian of Congress and the Register of Copyrights may, before any distributions of
royalty fees are made, deduct the reasonable costs incurred by the Library of Congress and the
Copyright Office as a result of the distribution proceeding, from the relevant royalty pool.





