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Note by the Secretariat

This Note responds to the request made in the Report (1996) of the Committee on Trade and
Environment (WT/CTE/1) to the Secretariat to "determine what information is aready available in
the WTO on trade-related environmental measures which relate to trade in domestically prohibited
goods, including on restrictions or bans on domestic sales or use of products which are or may be
exported.” It examines the extent to which different notification systemsin the WTO provide information
on the issue.

l. Principal GATT Decisions on the Export of Domestically Prohibited Goods (DPGSs)

1 The issue of the export of DPGs was first brought to the attention of the GATT Secretariat
during the course of preparatory work for the 1982 Ministeriad Meeting. Nigeriaand Sri Lankaexpressed
their concern that, in anumber of countries, industries export goods the sale or use of which is either
banned or severely restricted domestically on human health and safety grounds. Developing countries
are often unable to take an informed decision about whether or not to import these goods because they
lack information about whether and why goods are banned or restricted for sale or use in the exporting
countries.

2. As a result of this concern, the 38th Session of GATT CONTRACTING PARTIES in
November 1982 adopted the following Decision:

"The CONTRACTING PARTIES decide that contracting parties shall, to the maximum extent
feasible, notify GATT of any goods produced and exported by them but banned by their national
authorities for sale in their domestic markets on the grounds of human health and safety. At
their 1984 Session, the CONTRACTING PARTIES will consider in the light of experience
gained with this notification procedure, the need for study of problems relevant to the GATT
inrelation to exportsof domestically prohibited goodsand of any action that may be appropriate
to deal with such problems.” (BISD 29519)

3. By 1984 only few notifications had been received. A large number of these stated that products
that are banned or restricted domestically for health and safety reasons are not exported. As aresult,

Contracting Parties were once again requested to notify their exports of DPGs in a Decision on the
Export of Domestically Prohibited Goods adopted at the 40th Session of GATT CONTRACTING
PARTIES in November 1984. The Decision stated the following:

"Whereas the notification format intended to cover al cases of banned goods being produced
and exported from CONTRACTING PARTIES, the notifications made only referred to the
non-existence of such practices. Accordingly, the information supplied does not appear to
provide a sufficient data base for CONTRACTING PARTIES to consider the need for study
of problems relevant to the GATT in relation to the exports of domestically prohibited goods.
In order to improve the data base, al contracting parties are requested to respond as soon as



WT/CTE/W/43
Page 2

possibleto theinvitation extended to themin GATT/AIR/1885 to notify to the maximum extent
feasible any goods produced and exported to them that are banned by their national authorities
for sale in their domestic markets on grounds of human health and safety. In this connection,
it issuggested that to the maximum extent feasible CONTRACTING PARTIES make available
to the Secretariat any relevant information which would enable it to prepare, by mid-1985,
basi c documentation designed to facilitate discussion of the matter. Such documentation would
also cover work being done by other organizations.” (BISD 315/14)

1. Notification System on the Export of Domestically Prohibited Goods

4, The Notification System on the Export of Domestically Prohibited Goods was in operation
from 1983 to 1990, when Contracting Parties ceased to submit additional notifications. The last
notification wasreceived in September of 1990. Whilst the notification system does not function today,
the Decisions taken to establish it are still in force. They form an integral part of GATT 1994 as
provided for in Paragraph 1(b)(iv) of GATT 1994, and are, for that reason, binding on al
WTO Members.

5. Between 1983 and 1990, atota of 50 notifications were received. Severa notifications only
report that DPGs are generally not exported (and do not mention specific DPGs). A number of others
provide more detailed information on domestic laws and regul ations addressing production and trade
in DPGs, and goods that are subject to restrictions on domestic sale or use. The table below provides
an overview of the number of notifications received on an annua basis and of the type of information
the notifications contain:

YEAR TOTAL NOTIFICATIONS NOTIFICATIONS OF GENERAL NOTIFICATIONS OF
RECEIVED PROHIBITIONS OF THE EXPORT LAWS/ REGULATIONS ON
OF DPGS DPGs & OTHER GOODS
(NOT MENTIONING SPECIFIC DPGS) (MENTIONING SPECIFIC DPGS)
1983 18 18 0
1984 5 5 0
1985 13 9 4
1986 8 4 4
1987 0 0 0
1988 0 0 0
1989 1 0 1
1990 5 0 5
Total 50 36 14
6. Despite the fact that a large number of DPG notifications only state that goods that are

domestically prohibited aregenerally not exported (36 notifications), anumber of othersprovidedetailed
information on the domestic laws and regul ations that address DPGs and other goods (14 notifications).

7. When the notification system was established, DPGs had not been defined. As a result,
notifications were made of a wide range of goods which include () chemicals, such as highly toxic
liquids, benzene, chlorides, PCTs and asbestos; (b) pharmaceutical products for human and animal
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use; (c) fertilizers, pesticides, and other plant protection products; (d) substances used in food- and
feed-stuffs, such as additives;, (e) cleansing agents; (f) cosmetics and perfumery; (g) dangerous
substances used in toys and car accessories; (h) dangerous products, such as auto-ignition candles,
certain toy planes, and unstable water shoes; (i) gunpowder, explosives and military equipment;
(k) radioactive substances; and () poisonous and del eterious substances. As no product classification
system was employed, many notifications notified imprecise categories of goods, such as "hazardous
products’ and "substances involving health hazards.”

8. The products notified can generaly be classified into the following categories:
€) those whose export is not addressed by domestic laws and regulations;
(b) those which cannot be exported;

(© those which can only be exported if they meet the domestic standards of the exporting
country; and

(d) those which can be exported provided they meet the standards of theimporting country,
and/or theimporting country isnotified of the transaction and approvesit. These goods
do not usually meet the domestic standards of the exporting country.

9. Export permits (or export declaration forms) issued by the authorities of theexporting countries
to authorize export transactions are sometimes required in 8(b) and (c).

10. An example of 8(a) is the European Community's DPG notification number 85.8, in which
theUnited Kingdom notifiesits Carcinogenic Substances Regul ationsof 1967. Theregulationsproscribe
the manufacture and use of napthylamine, aminodiphenyl, and anumber of other substances, in addition
to substances that contain them, but do not address exports.

11. An example of 8(b) is contained in DPG notification number 85.11, in which Japan notifies
its Narcotics Control Law, Opium Law, Cannabis Control Law, and Stimulants Control Law. Under
these laws, the export of narcotics, opium, cannabis and stimulants, is prohibited.

12. An example of 8(c) is the European Community's DPG noatification number 85.8, in which
Belgium notifiesits regulations on foodstuffs. It states that the export of foodstuffs must comply with
domesticlegislationfor consumer protection, inadditionto complyingwiththeinternational instruments
that Belgium has signed in this area.

13. An example of 8(d) is contained in DPG notification number 85.2, where the United States
notifiesits Radiation Control for Healthand Safety Act. TheAct"allowstheexport of radiation-emitting
electronic products which do not comply with applicable standards established pursuant to the Act,
provided the products in question meet all applicable requirements of the importing country and are
intended solely for export.... The exporter is responsible for ensuring that the prospective export fully
complies with the requirements of the importing country and is correctly labelled."

14. From 1983 to 1990, the information notified through the DPG notification system gradually
became more substantive. A large number of the notifications received from 1985 onwards provide
detailed information on the domestic laws and regulations that address DPGs. In Annex | to this Note,
al the DPG notifications received from 1983 to 1990 are summarized and tabul ated.
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1. N otification Systems on Technical Barriersto Tradeand Sanitary and Phyto-Sanitary M easures

15. The Report (1996) of the Committee on Trade and Environment, states that a number of
WTO Members " have pointed to theinformation contained in existing notifications by Members under
the TBT and SPS Agreements about technical regulations they impose on the sale or use of products
on the domestic market, and they have suggested that this may provide an important source of information
on DPGs and help resolve the perceived problem."*

16. Under the TBT Agreement, Members must notify the WTO Secretariat of their technical
regulations and conformity assessment procedures when the two following conditions apply:
(1) whenever arelevant standard or guide or recommendation issued by an international standardizing
body does not exist or the technical content of a proposed or adopted technical regulation or procedure
is not in accordance with the technical content of relevant international standards or guides or
recommendations; and (2) if the technical regulation or conformity assessment procedure may have
a significant effect on the trade of other Members.

17. For urgent problems of safety, health, environmental protection or national security, Members
must notify the WTO Secretariat immediately of the adopted technica regulation or conformity assessment
procedurewith anindication of theproductscovered, andtheobjective. Therefore, theWTO Agreement
on TBT is designed primarily to provide WTO Members with timely information on the technical
regulations and conformity assessment procedures that are applied to imports.

18. Two main issues arisein the use of TBT notifications for information on DPGs. They include
the following:

Q) The TBT Agreement is not designed to provide information on domestic production
or exports. Whereas Members must notify the WTO of the domestic sale or use
restrictions that they maintain, they do not have an obligation to address production
or exports. Intermsof providinginformation ontheexport of DPGs, TBT notifications
only go half-way. They identify the types of goods that are subject to domestic sale
or userestrictionsor completebans(i.e. DPGs), but do addressneither their production
nor export.

2 Despitethefact that TBT notificationsmust notify technical regulations, some domestic
bans or redtrictions of goods may go unreported. TBT notifications only notify domestic
bans or restrictions of goods if such measures are likely to affect the trade of other
Members, or if they are not covered by international standards (refer to paragraph
16). If they do not significantly affect thetrade of other Membersand arein conformity
with internationa standards, then Members are under no obligation to report them.
It istherefore possible for aWTO Member to ban aparticular good domesticaly, without
notifying the WTO of the ban (under the TBT Agreement), and to exportit. Therefore,
some DPGs may escape TBT notification atogether.

19. TBT notification number 95.197 illustrates the issuesinvolved in using TBT notifications for
information on the export of DPGs: Under the notification, Finland notifies an amendment to its
ExplosivesDecree. According to theamendment " Fireworks containing reporting chargethat islarger
than 0.05g arebanned." The objective of thismeasure, asnotified by Finland, isto protect consumers,
especialy children, and to protect the environment. The issues involved in using this notification for
information on the export of domestically prohibited fireworks include the following:

'Report (1996) of the Committee on Trade and Environment (WT/CTE/1), page 29, paragragh 127.



WT/CTE/W/43
Page 5

Q) Whereas the notification provides information on the existence of a good which is
domestically prohibited for human health and environmenta safety reasons, it does
not provide information on whether or not fireworks that do not meet these standards
are produced in and can be exported by Finland.

2 Had Finland' s fireworks standards been in conformity with an internationa standard
on fireworks, and not had a significant effect on the trade of other Members,
domestically prohibited fireworks in Finland could have escaped notification under
the TBT Agreement.

20. In addition, the fact that certain fireworks are DPGs in Finland cannot necessarily be taken
to mean that they would be of danger if exported to other WTO Members. Such goods could have
been prohibited due to exceptionally high environmenta or health standards.

21. Only in extremely few instances do TBT notifications address exports. Under the
TBT notification system, such instances usualy occur when Members notify the WTO of measures
taken to comply with Multilateral Environmental Agreements (MEAS). For instance, in TBT natification
number 95.4, the Czech Republic statesthat it will determinea™timetabl e of the ban on manufacturing,
import and export (hereinafter referred to as handling) of halogenated hydrocarbons,” and that this
will be done to comply with the Montreal Protocol on Substances that Deplete the Ozone Layer.
However, when the export of DPGs is addressed in instances such as these, it is usualy to state that
they cannot be exported.

22. Outside the context of MEAS, it is extremely rare for TBT notifications to address exports,
and when they do so it is usualy to notify how exports fare under accompanying import regulations.
Of al 1995 and 1996 TBT notifications reviewed, only TBT notification number 95.102 covers asituation
inwhich aDPG may be exported. Init, the Netherlands notifiesa" Draft Order on Coatings Containing
Polycyclical Aromatic Hydrocarbons (PAH) - Act on Substances Harmful to the Environment," in
which it states that " The draft prohibits the availability, application or provision to third parties of
coatings containing PAHs in levels which exceed a certain level of concentration, commencing July
1997. This prohibition does not apply to coatings intended for export, to the use of tar epoxies on
sea-going vessels, landing strips of military air bases or to anything intended for export.” However,
it isimportant to note that the Netherlands was under no obligation to report its regulations concerning
exports, and that seldom TBT notifications do so.

23. Asboth the TBT and SPS Agreementsfunction in similar ways, all theissuesinvolved in using
TBT notifications for information on the export of DPGs are shared with SPS notifications. The
SPS Agreement is designed to ensure that SPS measures do not become a barrier to trade.
WTO Members are requested to notify their proposed SPS regulations (such as laws, decrees or
ordinances) or changes to regulations which are not the same as an international standard and which
have a significant effect on trade. SPS notifications do not provide information on the export of DPGs,
but can be used to identify some goods the domestic sale or use of which is restricted, or which are
prohibited. Certain DPGs may escape notification under the SPS Agreement, in exactly the same way
as they may do under the TBT Agreement.

V. The Notification System on Quantitative Restrictions (QRS)

24, Under the Decision on Notification Proceduresfor Quantitative Restrictions (December 1995),
WTO Members are required to notify the WTO Secretariat of any quantitative restrictions that they
maintain, and to notify changes to these QRs as and when they occur. Among the types of QRs that
Membersarerequiredto notify arelmport and Export Prohibitions, ProhibitionsExcept Under Defined
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Conditions, and Export Restrictions. Notifications of such QRs can, in certain instances, provide
information on the export of DPGs.

25. Turkey's QR notification number 96-1347 provides an example of a notification prohibiting
the export of aDPG. Inits notification, Turkey states that ozone depleting substances are prohibited
domestically except under certain conditions, and prohibited from export. Turkey justifies such
prohibitions under Article XX (b) and (d) of the WTO Agreement on Genera Exceptions, and states
that such measures are needed to comply with its Montreal Protocol commitments, as well as with
other obligations.

26. Important to note, however, isthat whereasthenoatification system on QRS providesinformation
on export prohibitions of DPGs, it is hot designed to provide information on instances when the export
of DPGsisallowed (asthisdoesnot constitutearestriction). Inaddition, many of theexport restrictions
and prohibitions that are notified through this system are not maintained on DPGs, but on other goods
that can be sold and used freely in domestic markets.

V. Conclusions

27. Of the different notification systems examined, the one on DPGs provides the most useful and
direct information on the subject. The TBT and SPS notification systems are not designed to address
exports and are not, as aresult, very useful sources of information. QR notifications do not provide
information on instances when DPGs can be exported. Similarly, therefore, they are only of limited
use on this subject.

28. The DPG notification system has suffered from threeinter-related problemsin the past: (1) the
inadequate definition of its product coverage, (2) the fact that severa other international instruments
already address DPGs, and (3) a limited response from Contracting Parties.

29. TheWorking Group on Domestically Prohibited Goods and Other Hazardous Substances di scussed
theissue of product coverage extensively throughout itslifespan, from 1989 to 1991, but failed to reach
aconcluson. The Chairman of the Working Group submitted a Draft Decision on DPGs, in which
he stated that the Decision should apply to productswhich present " serious and direct danger to human,
animal or plant life or health or the environment”, and which are for thisreason "banned or severely
restricted in the domestic market." The terms "serious and direct danger” and "severely restricted”
have proved difficult to define, and have stood in the way of determining the DPGs to be addressed
by the GATT/WTO.

30. If consideration were to be given to reviving the existing Notification System on the Export
of DPGs, a careful definition of its product coverage must first be reached. The absence of such a
definition contributed to the limited response of Contracting Parties in the past, and to the lack of
uniformity in the types of products notified. Following the adoption of a definition, aformat for the
notifications should be developed, and a product classification system employed. This would help
prevent the notification of impreci se product categoriesand of information that isnot of direct relevance
to the export of DPGs.

31. In a previous Note prepared by the Secretariat on DPGs, Assessment of the Product Coverage
in Specific International Instruments (WT/CTE/W/29), it was pointed out that the product coverage
of consumer productsininternationa instrumentsisless comprehensivethan other categoriesof goods.

32. Whilst therevival of the DPG notification system coul d provide M emberswith aval uable source
of information on DPGs, and whilst other international instruments could aso do so, the development
of domestic health and environmental standards by importing WTO Membersisessential to addressing
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the problem of the export of DPGs. The existence of national standards and their effective enforcement
is the most important form of protection for developing countries against imports of undesirable products.
Capacity building and technical assistance are necessary in this context.
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