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1 Thefollowing Note has been prepared by the Secretariat on request by the Committee on Trade
and Environment. It is organized in two parts: it presents, first, the provisions of the Convention
on Biological Diversity relating to IPR protection and the TRIPS Agreement, and second, provisions
of the TRIPS Agreement relating to the Convention on Biological Diversity.

l. THE CONVENTION ON BIOLOGICAL DIVERSITY

A. Introduction

2. The abjectives of the Convention on Biological Diversity ("Biodiversity Convention"), stated
inArticlel, are: (i) the conservation of biological diversity, (ii) the sustainable use of its components,
and (iii) thefair and equitable sharing of the benefits arising out of the utilization of genetic resources.*
The principles of the Convention are that "States have, in accordance with the Charter of the
United Nationsand theprinciplesof international law, the sovereignright to exploit their own resources
pursuant to their own environmenta policies, and the responsibility to ensurethat activitieswithin their
jurisdiction or control do not cause damage to the environment” (Article 3).

3. The present Note reviews the main provisions of the Biodiversity Convention which relate,
directly or indirectly, to IPR protection and by extension to the TRIPs Agreement.

B. IPR-related provisions of the Biodiversity Convention

4, Intellectua property rights (IPRs) under the Biodiversity Convention have proved to be asendtive
issue in the negotiation of the Convention, and their treatment is still on the agenda of the Parties to
the Convention.? The Third Conference of the Parties, which took placein November 1996, recognized
in Decision I11/17 that "further work is required to help develop a common appreciation of the
relationship between intellectua property rights and the relevant provisions of the Agreement on
Trade-related Aspects of Intellectual Property Rights and the Convention on Biological Diversity, in
particular on issues relating to technology transfer and conservation and sustainable use of biological
diversity and the fair and equitable sharing of benefits arising out of the use of genetic resources,

'For a detailed account of the Biodiversity Convention, see doc. WT/CTE/W/8 (8 June 1995), Section II.

2See doc. WT/CTE/W/8, p. 6-10.
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including the protection of knowledge, innovations and practices of indigenous and local communities
embodying traditiond lifestyles relevant for the conservation and sustainable use of biologicad diversity".®

@ Conservation and sustainable use of biological diversity

5. Under Article 10 of the Convention, Partiesarerequired, asfar as possible and as appropriate,
to"[i]ntegrate consideration of the conservation and sustai nable use of biological resourcesinto national
decison-making" and to "[a]dopt measures relating to the use of biologica resources to avoid or minimize
adverse impacts on biological diversity".

6. Parties to the Biodiversity Convention have examined the role of IPR protection -both direct
andindirect- intheconservation and sustainable use of biological diversity. Viewsdivergeastowhether
I PR protection encourages conservation and sustai nabl euseof bio-diversity, for instance by encouraging
the devel opment of environmentally friendly new products and technol ogies, or may represent athreat
for biologica diversity by favouring monoculture of proprietary crop varieties or the inappropriate
use of pesticides.*

(b) Sharing benefits from genetic resources

7. Although not explicitly referred to, IPRs are deemed to be relevant for severa provisions deding
with the sharing of the benefits resulting from genetic resources.®

8. States being recognized sovereign rights over their natural resources, the authorization to
determine access to genetic resources rests with national governments and is subject to nationd legidation
(Article 15.1). However, each Party to the Convention shall endeavour to create conditionsto facilitate
access to genetic resources (Article 15.2). Parties being granted access to genetic resources in accordance
with the provisions of Article 15 shall * endeavour to develop and carry out scientific research based
on genetic resources provided by other Contracting Parties with the full participation of, and where
possible in, such Contracting Parties’. The Convention further requires Parties to take appropriate
measures “and in accordance with Articles 16 and 19 and, where necessary, through the financia
mechanism established by Articles 20 and 21 with the aim of sharing in a fair and equitable way the
results of research and development and the benefits arising from the commercia and other utilization
of genetic resources with the Contracting Party providing such resources. Such sharing shall be upon
mutually agreed terms”.

9. The last Conference of the Parties has requested the Executive Secretary of the Convention
to "cooperate closely with the World Trade Organization through the Committee on Trade and
Environment to explore the extent to which there may be linkages between Article 15 and relevant
articles of the Agreement on Trade-related Aspects of Intellectua Property Rights".

10. Article 19 addresses handling of biotechnology (including biosafety aspects), accessto information
and research, and distribution of benefits of biotechnology. Parties must take appropriate measures
"to provide for the effective participation in biotechnological research activities by those Contracting
Parties, especially developing countries, which provide the genetic resources for such research, and
where feasible in such Contracting Parties® (paragraph 1). Parties are further required to "take dl
practicable measuresto promoteand advance priority accesson afair and equitable basisby Contracting

5The full text of the Decision is reproduced in doc. WT/CTE/W/44.
“See for instance doc. UNEP/CBD/COP/3/22.

5See for instance Decision 111/17 (Intellectual Property Rights), para. 1(b), and doc. UNEP/CBD/COP/3/23.
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Parties, especially devel oping countries, to the results and benefits arising from biotechnol ogies based
upon genetic resources provided by those Contracting Parties. Such access shall be on mutually agreed
terms* (paragraph 2).

(© Access to and transfer of technology

11. Access to and transfer of technology are seen as playing an important rolefor the conservation
and sustainable use of biologica diversity, and to make use of genetic resources.® In addition, technology
transfer is linked to access to genetic resources since, pursuant to Article 1, the equitable sharing of
the benefits arising out of the utilization of genetic resources includes the " gppropriate transfer of relevant
technologies". Withtheexception of biotechnology (Article19), the Convention does not specify which
technologies are relevant to meeting its objectives.

12. Article 16 isthe main provision dealing with access to and transfer of technology, and contains
various explicit referencesto IPRs. This provision, which was carefully negotiated, is complex: most
of its paragraphs contain cross-references to other paragraphs and/or to other provisions of the
Convention. It does not easily lend itself to summary and is therefore quoted in extenso:

"1. Each Contracting Party, recognizing that technol ogy includes biotechnology, and that
both access to and transfer of technology among Contracting Parties are essential e ements
for the attainment of the objectives of the Convention, undertakes subject to the provisions
of this Article to provide and/or facilitate access for and transfer to other Contracting Parties
of technologiesthat are relevant to the conservation and sustainable use of biological diversity
or make use of genetic resources and do not cause significant damage to the environment.

"2. Access to and transfer of technology referred to in paragraph 1 above to developing
countries shall be provided and/or facilitated under fair and most favourable terms, including
on concessional and preferentia terms where mutually agreed, and, where necessary, in
accordance with the financial mechanism established by Articles 20 and 21. In the case of
technology subject to patents and other intellectua property rights, such access and transfer
shall be provided on terms which recognize and are consistent with the adequate and effective
protection of intellectual property rights. The application of this paragraph shall be consistent
with paragraphs 3, 4 and 5 below.

"3. Each Contracting Party shall take legislative, administrative or policy measures, as
appropriate, with the aim that Contracting Parties, in particular those that are developing
countries, which provide genetic resources are provided access to and transfer of technology
which makes use of those resources, on mutually agreed terms, including technology protected
by patents and other intellectua property rights, where necessary, through the provisions of
Articles 20 and 21 and accordance with internationa law and consistent with paragraphs 4
and 5 below.

"4, Each Contracting Party shall take legidative, administrative or policy measures, as
appropriate, with the aim that the private sector facilitates access to, joint development and
transfer of technology referred to in paragraph 1 above for the benefit of both governmental
institutions and the private sector of developing countries and in this regard shall abide by the
obligations included in paragraphs 1, 2 and 3 above.

%See for instance Decision 111/16, para. 4, reproduced in doc. WT/CTE/W/44.
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"5. The Contracting Parties, recognizing that patentsand other intellectual property rights
may have an influence on the implementation of this Convention, shall cooperateinthisregard
subject to nationa legislation and international law in order to ensure that such rights are
supportive of and do not run counter to its objectives."

13. Decision 111/17, adopted at the Third Conference of the Parties notes "the potential mutual
benefits of exchanging information related to Article 16 of the Convention on Biologica Diversity
and thelaws and regulationsreceived by the Council on Trade-related Aspects of Intellectual Property
Rights pursuant to notification requirement of Article 63 of the Agreement on Trade-Related Aspects
of Intellectual Property Rights".’

(d) Traditiona and indigenous knowledge

14. The Biodiversity Convention emphasises the importance of in-situ conservation® and foresees
variousmeasuresfor that purpose (Article8). Paragraph (j) of Article8 stipulatesthat, asfar aspossible
and asappropriate, Partiesshall "[s]ubject to [their] nationa legidation, respect, preserveand maintain
knowledge, innovations and practices of indigenous and loca communities embodying traditiond lifestyles
relevant for the conservation and sustainable use of biological diversity and promote their wider
gpplication with the gpprova and involvement of the holders of such knowledge, innovations and practices
and encourage the equitable sharing of the benefits arising from the utilization of such knowledge,
innovations and practices".

15. Underlying this provision is the recognition that indigenous and local communities devel oped
plant and anima species for various purposes, thereby contributing to the world' s genetic resources
and knowledge of biologica resources. Thus, their knowledge is seen as serving two main purposes:
it provides scientists with essentiad information for the subsequent development of products in the
agricultural, medicinal and industrial fields, and plays an important role in the conservation of genetic
material. The Convention recognizes, therefore, that indigenous and local communities should share
in the benefits arising from the use of their knowledge, and should be given incentives to conserve
those biological resources. Therelationships between |PRs and the implementation of Article 8(j) have
been the object of much discussion among Parties to the Convention. The main questions under
examination by the Parties to the Convention are whether current IPR systems should be adapted so
as to protect and reward traditional and indigenous knowledge, and/or what kind of sui generis
approaches or dternative systems of protection should be envisaged.®

(e Clearing-house mechanism

16. The clearing-house mechanism was established under Article 18.3 of the Convention in order
to promote and facilitate technical and scientific cooperation. The clearing-house mechanismisaimed,
in particular, at increasing information exchanges in all areas relevant to the implementation of the
Convention, including information relating to IPRs.

"See doc. WT/CTE/W/44.

8 Insitu conservation" isdefined asthe conservation of ecosystems and natural habitats and the maintenance and recovery
of viable populations of species in their natural surroundings and, in the case of domesticated or cultivated species, in the
surroundings where they developed their distinctive properties. Under the Biodiversity Convention, in-situ conservation
iscomplemented by " ex-situ conservation”, which isdefined asthe conservation of components of biologica diversity outside
their natural habitats (Article 9).

9See for instance doc. UNEP/CBD/COP/3/19, -3/22 and -3/23. See also Decisions 111/14 and 111/17, reproduced in
doc. WT/CTE/W/44.
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® Relationship with other international agreements

17. Article 22 of the Biodiversity Convention statesthat "[t]he provisions of this Convention shall
not affect the rights and obligations of any Contracting Party deriving from any existing international
agreement, except where the exercise of those rights and obligations would cause a serious damage
or threat to biological diversity". The concept of "serious damage or threat to biological diversity”
has not been defined yet.

. THEAGREEMENT ON TRADE-RELATED ASPECTSOFINTELLECTUAL PROPERTY
RIGHTS

A. Introduction

18. The TRIPS Agreement covers the main aress of intellectual property: copyrights and related
rights, trademarks, geographical indications(including appel lation of origin), industrial designs, patents
(including the protection of new varietiesof plants), layout-designs (topographies) of integrated circuits,
and undisclosed information (including trade secrets). The Agreement sets minimum IPR standards
and leaves Members free to determine the appropriate method of implementing them in their own lega
system and practice (Article 1). Members can implement more extensive IPR protection, as long as
it remains compatible with the Agreement.

19. The enforcement provisions of the TRIPS Agreement (Articles 42 to 49) require Members
to provide domestic procedures and remedies so that rights holders can effectively enforcetheir rights;
they also aim at ensuring that enforcement procedures are applied in such a manner as to avoid the
creation of barrierstolegitimatetradeand to provide safeguardsagainst their abuse. Article65 provides
developing countries with a grace period, generally of five years, to apply the provisions of the
Agreement, and the least-devel oped countries benefit from alonger grace period, generally of eleven
years (Article 66).

20. Themainprovisionsof the TRIPSAgreement which havearisenin discussionsof environmental
matters, and more particularly of the Biodiversity Convention, are highlighted below.

B. Provisions of the TRIPs Agreement Which are Relevant to Matters Raised in the Biodiversity
Convention

@ Promotion of, access to and transfer of technology™

21. Two previous Secretariat notes have discussed this matter in some detail (WT/CTE/W/8,
paragraphs 49-65 and WT/CTE/W/22). Rather than repeat the full discussion in those documents,
this note summarizes the main points. Readers interested in more detail should refer to the earlier
documents.

©The following observations are useful to keep in mind when discussing access to and transfer of technology (see

WT/CTE/W/8, para. 56):

- Most technology is in the public domain either because protection was never sought in the first place or because
any term of protection granted has expired;
When technology, whether patented or not, is in the control of a government, that government is of course free
to transfer it on concessional terms if it so wished;
There isnothing in the TRIPS Agreement that would prevent agovernment or an international financial mechanism
from providing financial assistance to enable the voluntary transfer of privately-held technology on concessional
terms.
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22. In both documents it is stressed that an important aspect to bear in mind is the role of IPRs
in promoting the generation of new technology. Technology can only be transferred after its has been
created. This function of the TRIPS Agreement is recognized in Article 7, which states that "[t]he
protection and enforcement of intellectual property rights should contribute to the promotion of
technologica innovation and to the transfer and dissemination of technology, to the mutua advantage
of producers and users of technological knowledge and in amanner conducive to social and economic
welfare, and to a balance of rights and obligations”.

23. These papers aso point out that the public policy rationae for systems of protection for
intellectual property lies in striking a balance between the producers and users of technology which
provides incentives for the generation of new technology. Where technology is easily copiable,
intellectual property protection may mean that userswill haveto obtain authorization for itsuse, usually
in return for a consideration, when otherwise it could be used freely. However, much technology
is not easy to copy and its effective use requires the cooperation of the persons who have devel oped
it. Inthesesituations, thelikelihood of such technology being transferred on reasonable termsor being
madeavailableat al isgreater where adequateintellectual property protectionisprovided. Thereasons
for this are set out in paragraphs 20-22 of document WT/CTE/W/22.

24, In addition, it should be recalled that a basic purpose of the patents system is to encourage
generators of new technology to make that technology public rather than keep it secret. Hence, the
TRIPS Agreement requires applicants for a patent to disclose their inventions. This disclosure
requirement, as embodied in Article 29 of the TRIPS Agreement, and the exceptions to patent rights
for non-commercid experimental use, as permitted under the "limited exceptions' provisons of Article 30
of the TRIPS Agreement, are designed to maximize the degree to which knowledge of new technol ogy
becomes publicly available and can be immediately used as an input into further technologica
devel opment and, after the expiry of the patent, fallsinto thepublic domain. Theseaspectsarediscussed
in paragraphs 57-59 of document WT/CTE/W/8.

25. Tensions can arise between the objectives of technology innovations and the transfer of
technology, inparticular wheretheright holder abuseshisrights. Withtheaim of securing theobjectives
of Article 7, the TRIPS Agreement contains anumber of provisions, in particular on compulsory licensing
and control of anti-competitive practices, to establish an gppropriate ba ance between these two objectives,
and thus between the interests of producers and users of technological knowledge. These provisions,
principally Articles 8, 31 and 40, are discussed in paragraphs 61-65 of document WT/CTE/W/8.

26. It should aso be noted that the TRIPS Agreement does not stand in the way of governments
providing incentives for the transfer of technology, for example through a mechanism that provides
financial assistance. Moreover, Article66.2 of theTRIPS Agreement requiresthat " [d]evel oped country
Members shall provide incentives to enterprises and institutions in their territories for the purpose of
promoting and encouraging technol ogy transfer to least-devel oped country Membersin order to enable
them to create a sound and viable technological base'.

(b) Technology that may adversely affect the environment

27. The TRIPS Agreement does not prevent Members from restricting research and devel opment
in, or use of, technology that may adversely affect the environment. For instance, a patent grants its
owner theright to prevent others from using the patented invention, but does not guarantee the patent
owner the rights to exploit the technology in question.

28. Article 8.1 states that “* Members may, in formulating or amending their laws and regulations,
adopt measures necessary to protect public health and nutrition, and to promote the public interest in
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sectors of vital importanceto their socio-economic and technologica development, provided that such
measures are consistent with the provisions of this Agreement” .

29. Article 27.2 enablesaMember to exclude from patentability inventions whose usewould seriousy
prejudicetheenvironment. Thisprovisionreadsasfollows: " Members may excludefrom patentability
inventions, the prevention within their territory of the commercial exploitation of which is necessary
to protect ordre public or morality, including to protect human, animal or plant life or heath or to
avoid serious prejudice to the environment, provided that such exclusion is not made merely because
the exploitation is prohibited by their law".**

(© Patentability of genetic material and life forms

30. The patentability of genetic material and life forms has been controversial. Itisdirectly linked
to biotechnology and its possible effects on biodiversity.

31. Article 27.1 establishes the criteria for patentability: to be patentable, an invention must be
new, it must involve an inventive step, it must be capable of industrial application. A country can
thus refuse a patent for biological or genetic material which has been merely discovered or whose use
is dready known.

32. Moreover, Article 27.3(b) allows Members to exclude from patentability: "... (b) plants and
animals other than micro-organisms, and essentialy biological processes for the production of plants
or animalsother than non-biological and micro-biological processes. However, Members shall provide
for the protection of plant varieties either by patents or by an effective sui generis system or by any
combination thereof. The provisions of this subparagraph shall be reviewed four years after the date
of entry into force of the WTO Agreement”.

33. Article 27.3(b) isthe only provision of the TRIPS Agreement explicitly referring to the protection
of plant varieties. It stipulates that new plants varieties do not need to be protected by patent, but
Members who choose to exclude them from patent protection are required to provide for an " effective
sui generissystem", i.e. an effective special form of protection. Sui generis protection gives Members
more flexibility to adapt to particular circumstances arising from the technica characteristics of inventions
inthefield of plant varieties, such asnovelty and disclosure. Most countrieswho have opted for special
systems of protection have joined the International Union for the Protection of New Varieties of Plants
(UPQV) and apply the minimum standards of protection contained in the International Conventions
for the Protection of New Varieties of Plants. However, since the TRIPs Agreement does not specificaly
refer to the UPOV Conventions, countries have been left greater flexibility in meeting their obligations
in this area, than would have been entailed by a specific reference to UPOV.*?

34. An invention meeting the criteria for patentability and not falling within Article 27.3(b) may
till be refused a patent under Article 27.2 if it is offensive to ordre public or morality, including to
human, animal or plant life or health or to avoid serious prejudice to the environment (see above
para. 28).

UAlso relevant in this context is Article 39.3 on the protection of undisclosed test of other data submitted in order to
obtain marketing approval for pharmaceutical and agricultura products which utilize new chemical entities.

2For more details, see doc. WT/CTE/W/8, Annex 1.
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(d) Traditiona and indigenous knowledge

35. As mentioned above (see above para. 15), traditiona and indigenous knowledge serves two
main purposes. it provides scientists with essential information for the subsequent development of
products in the agricultural, medicina and industrial fields, and plays an important role in the
conservation of genetic material.

36. Asto the recognition of the intellectua contribution made by indigenous peoples and communities
through their traditional knowledge and practices to the development of new products, the question
of new forms of protection was not raised during the TRIPs negotiations.

37. Regarding the role played by these countries and communities in the conservation of genetic
resources, the TRIPs Agreement does not address the question of the participation of these countries
and communities in the benefits arising from the use of the genetic resources they have conserved.
However, nothing in the TRIPs Agreement stands in the way of contractual arrangements between
countriesand compani es seeking to use genetic resourcesfrom those countries, public transfers of funds
or any other mechanism compatible with its provisions.*®

(e Council for TRIPs

38. Under Article 63, Members are required to notify the Council for TRIPs of the laws and
regulations pertaining to the availability, scope, acquisition, enforcement and prevention of the abuse
of IPRs. Thisobligation may bewaived if consultations with WIPO on the establishment of acommon
register containing these national measures are successful.

39. Pursuant to Article 68, the TRIPs Council monitorsthe operation of the Agreement and affords
Members the opportunity of consulting on matters relating to the trade-related aspects of intellectual
property rights. In carrying out its functions, it "may consult with and seek information from any
source it deems appropriate”.

BSee doc. WT/CTE/W/8, p. 23.





