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169. The measure at issue here consists of specific provisions of the Sunset Policy Bulletin,
namely Sections I[1.A.3 and 4, which relate to the determination of likelihood of continuation or
recurrence of dumping. Japan also invokes, in support of its claim against these provisions,
Section I1.C of the Sunset Policy Bulletin, which we refer to as the "good cause” provision, and which
relates to USDOC's consideration of "other factors". The relevant parts of Section II of the Sunset

Policy Bulletin provide:

II Sunset Reviews in Antidumping Proceedings

A. Determination of Likelihood of Continuation or Recurrence
of Dumping

3. Likelihood of Continuation or Recurrence of Dumping

[Tihe Department normally will determine that revocation of an
antidumping order or termination of a suspended dumping
investigation is likely to lead to continuation or recurrence of
dumping where—

(a) dumping continued at any level above de minimis after the
issuance of the order or the suspension agreement, as applicable;

(b) imports of the subject merchandise ceased after issuance of
the order or the suspension agreement, as applicable; or

(©) dumping was eliminated after the issuance of the order or the
suspension agreement, as applicable, and import volumes for the
subject merchandise declined significantly.

The Department recognizes that, in the context of a sunset review of
a suspended investigation, the data relevant to the criteria under
paragraphs (a) through (c), above, may not be conclusive with respect
to likelihood. Therefore, the Department may be more likely to
entertain good cause arguments under paragraph II.C in a sunset
review of a suspended investigation.

4. No Likelihood of Continuation or Recurrence of Dumping
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[T]he Department normally will determine that revocation of an
antidumping order or termination of a suspended dumping
investigation is not likely to lead to continuation or recurrence of
dumping where dumping was eliminated after issuance of the order or
the suspension agreement, as applicable, and import volumes
remained steady or increased. Declining margins alone normally
would not qualify because the legislative history makes clear that
continued margins at any level would lead to a finding of likelihood.
See section II.A.3, above. In analyzing whether import volumes
remained steady or increased, the Department normally will consider
companies' relative market share. Such information should be
provided to the Department by the parties.

The Department recognizes that, in the context of a sunset review of a
suspended investigation, the elimination of dumping coupled with
steady or increasing import volumes may not be conclusive with
respect to no likelihood. Therefore, the Department may be more
likely to entertain good cause arguments under paragraph II.C in a
sunset review of a suspended investigation.

C. Consideration of Other Factors

Section 752(c)(2) of the Act provides that, if the Department
determines that good cause is shown, the Department also will
consider other price, cost, market or economic factors in determining
the likelihood of continuation or recurrence of dumping. The SAA at
890, states that such other factors might include,

the market share of foreign producers subject to the
antidumping proceeding; changes in exchange rates,
inventory levels, production capacity, and capacity
utilization; any history of sales below cost of production;
changes in manufacturing technology in the industry; and
prevailing prices in relevant markets.

The SAA at 890, also notes that the list of factors is illustrative, and
that the Department should analyze such information on a case-by-
case basis.

Therefore, the Department will consider other factors in AD sunset
reviews if the Department determines that good cause to consider
such other factors exists. The burden is on an interested party to
provide information or evidence that would warrant consideration of
the other factors in question. With respect to a sunset review of a
suspended investigation, where the Department determines that good
cause exists, the Department normally will conduct the sunset review
consistent with its practice of examining likelihood under
section 751(a) of the Act.*"’

1%unset Policy Bulletin, pp. 18872-18874.
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170. In Japan's view, the four "rules" set forth in Sections II.A.3 and 4 of the Sunset Policy
Bulletin constitute "predetermined standards for finding likelihood".”!! Japan contends that these
provisions restrict USDOC, in a sunset review, to considering only two factors, namely historical
dumping margins and import volumes, and set forth mechanical rules creating a bias in favour of an
affirmative likelihood determination. Moreover, the Sunset Policy Bulletin contains no provision for
confirming that the presumptions underlying the rules are warranted on the basis of the specific facts
in any given sunset review. To the contrary, the "good cause" standard that must be satisfied before
other factors can be considered confirms that the Sunset Policy Bulletin establishes a process that,
according to Japan, is biased. Japan also points to the fact that, in a total of 227 sunset reviews,
USDOC has consistently applied the above rules and has never reached a negative determination in a

case where the domestic industry had argued that the duty should be continued?'?

171.  The United States responds that the Sunset Policy Bulletin "simply addresses the limited

"B without

universe of practical scenarios that could arise in the period after imposition of the order
predetermining the outcome of a sunset review. Rather, the "outcome in each case is determined on
the facts of that particular case and must be supported by the evidence on the record of the sunset
review at issue"*'* Before the Panel, the United States agreed that the "primary standard” for making
a determination in a sunset review is "the existence of dumping margins" and "depressed import
levels”, and explained that this is because USDOC considers these elements "highly probative” to the

. . 15
determination.’

172. In examining these provisions ourselves, we first note that, on its face, Section II.A.3 states

that USDOC "normally will" make an affirmative determination in the following circumstances:

(a) dumping continued at any level above 0.5 percent after the issuance of the order;

(b) imports ceased after issuance of the order; or

(c) dumping was eliminated after the issuance of the order and import volumes declined
significantly.

! Japan's appellant's submission, para. 170.

2Japan's claims in this regard and the United States' response are discussed in more detail infra,
para. 183.

2BUnited States' appellee's submission, para. 67.
2 Ibid.

5United States' response to Question 58(c) posed by the Panel, para. 96; Panel Report,
p- E-75.
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173.  Section II.A.4 explains that USDOC "normally will" make a negative determination if, after
the order was issued, dumping was eliminated and import volumes remained steady or increased.
Japan refers to Sections II.A.3 and 4 as setting out "rules", whereas the United States prefers the term
"practical scenarios"*'® In this section of our Report, where necessary, we will refer to the provisions
of Sections I1.A.3 and 4 as "instructions" to USDOC in the event that one of the "scenarios" exists.*!’

174.  Within this general framework, it seems to us that in order properly to assess the consistency
of Section I1.A.3 of the Sunset Policy Bulletin with the Anti-Dumping Agreement, it is necessary to
answer at least two questions: (i) does Section I1.A.3 oblige USDOC to treat evidence relating to
dumping margins and/or import volumes as a sufficient basis for an affirmative likelihood
determination; and (ii) does Section II.A.3, in conjunction with Section II.C (the "good cause”
provision), restrict USDOC's consideration of evidence relating to factors other than dumping

margins and import volumes in a particular sunset review? We address these questions in turn.

175. With respect to the first question, Section II.A.3 clearly instructs USDOC to consider
evidence that dumping has continued or ceased since the imposition of the original duty, as well as
evidence relating to import volumes over the same period. Section II.A.3 also reveals, by quoting
from the SAA, that this is because the United States considers evidence of these two factors to be
"highly probative" of the likelihood that dumping will continue or recur’’® We see no problem, in
principle, with the United States instructing its investigating authorities to examine, in every sunset

review, dumping margins and import volumes. These two factors will often be pertinent to the

#%United States' appellee’s submission, para. 67.

2YAlthough Japan's claim relates to the "rule" in Section ILA.4 as well as the three "rules" in
Section I1.A.3, our discussion will focus on the provisions of Section II.A.3, which in our view lie at the heart of

Japan's claim.
?®The introductory language in Section I1.A.3 includes the following excerpts from the SAA:

[Dleclining import volumes accompanied by the continued existence of
dumping margins after the issuance of the order may provide a strong
indication that, absent an order, dumping would be likely to continue,
because the evidence would indicate that the exporter needs to dump to sell at
pre-order volumes.

[Elxistence of dumping margins after the order, or the cessation of imports
after the order, is highly probative of the likelihood of continuation or
recurrence of dumping. If companies continue to dump with the discipline of
an order in place, it is reasonable to assume that dumping would continue if
the discipline were removed. If imports cease after the order is issued, it is
reasonable to assume that the exporters could not sell in the United States
without dumping and that, to reenter the U.S. market, they would have to
resume dumping.

(Sunset Policy Bulletin, p.18872)
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likelihood determination, and Japan itself does not dispute the relevance of at least one of them,

namely dumping margins.’"’

176. At issue, however, is whether Section II.A.3 goes further and instructs USDOC to attach
decisive or preponderant weight to these two factors in every case. To us, the significance and
probative value of the two factors for a likelihood determination in a sunset review will necessarily
vary from case to case. The degree to which import volumes or dumping margins have decreased
will be relevant in making an inference that dumping 1s likely to continue or recur. Whether the
historical data is recent or not may affect its probative value, and trends in data over time may be
significant for an assessment of likely future behaviour. Similarly, it is possible that in a particular
case one of these factors may support an inference of likely future dumping, while the other factor

supports a contrary inference.

177. We would have difficulty accepting that dumping margins and import volumes are always
"highly probative" in a sunset review by USDOC if this means that either or both of these factors are
presumed, by themselves, to constitute sufficient evidence that the expiry of the duty would be likely
to lead to continuation or recurrence of dumping. Such a presumption might have some validity when
dumping has continued since the duty was imposed (as in the first scenario identified in
Section II.A.3 of the Sunset Policy Bulletin), particularly when such dumping has continued with
significant margins and import volumes. However, the second and third scenarios in Section I1.A.3
relate to the situation where there is no dumping (either because imports ceased or because dumping
was eliminated after the duty was imposed). The cessation of imports in the second scenario and the
decline in import volumes in the third scenario could well have been caused or reinforced by changes
in the competitive conditions of the market-place or strategies of exporters, rather than by the
imposition of the duty alone. Therefore, a case-specific analysis of the factors behind a cessation of
imports or a decline in import volumes (when dumping is eliminated) will be necessary to determine

that dumping will recur if the duty is terminated.

178.  We believe that a firm evidentiary foundation is required in each case for a proper
determination under Article 11.3 of the likelihood of continuation or recurrence of dumping. Such a
determination cannot be based solely on the mechanistic application of presumptions. We therefore
consider that the consistency of Sections II.A.3 and 4 of the Sunset Policy Bulletin with Article 11.3
of the Anti-Dumping Agreement hinges upon whether those provisions instruct USDOC to treat
dumping margins and/or import volumes as determinative or conclusive, on the one hand, or merely

indicative or probative, on the other hand, of the likelihood of future dumping.

P Japan's statement at the oral hearing.
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179. On the face of Section II.A.3, the "instructions" given to USDOC in the three "factual
scenarios" are qualified by the word "normally": USDOC "normally will" make an affirmative
determination in those three scenarios. (emphasis added) This qualifying word seems to suggest that
there is some scope for USDOC not to make an affirmative determination, even if the factual
scenarios identified in Section II.A.3 exist. Section II.A.3 of the Sunset Policy Bulletin identifies also
certain circumstances in which these "normal” rules will not apply, namely in the context of a review

: : : 220
of a suspended investigation:

The Department recognizes that, in the context of a sunset review of
a suspended investigation, the data relevant to the criteria under
paragraphs (a) through (c), above, [dumping margins and import
volumes] may not be conclusive with respect to likelihood.”*!
(emphasis added)

This statement may suggest, by negative implication, that data relevant to the two factors mentioned
in Section I[.A.3(a)(c) (namely, import volumes and historical dumping margins) will be regarded
as conclusive in sunset reviews of final anti-dumping duties (as opposed to reviews of suspended
investigations, that is, of price undertakings). In our view, however, the language of Section IL.A.3 is

not altogether clear on this point.

180. In this connection, we observe that the "Overview" section of the Sunset Policy Bulletin

explains:

In developing these policies, the Department has drawn on the

guidance provided by the legislative history accompanying the
URAA, specifically the Statement of Administrative Action”*

181.  Although the Sunset Policy Bulletin makes this general assertion, we are struck by an
apparent difference in the wording of the SAA and of Section II.A.3 of the Sunset Policy Bulletin on
this particular point. Whereas Section II.A.3 of the Sunset Policy Bulletin treats—at least by
negative implication—dumping margins and import volumes as normally being "conclusive with
respect to likelihood", the SAA states that interested parties may "provide information indicating that

observed patterns regarding dumping margins and import volumes are not necessarily indicative of

*%Pursuant to Articles 8.1 and 8.2 of the Anti-Dumping Agreement, an investigation may be suspended
after preliminary affirmative determinations of dumping and injury have been made if the exporter(s) concerned
and the investigating authorities agree on price undertakings. In these circumstances, no duty is imposed.

#ISunset Policy Bulletin, p. 18872. A similar sentence is contained in Section ILA.4 of the Sunset
Policy Bulletin, pp. 18872-18873.

22Ibid., p. 18872.
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the likelihood of dumping."*** Although certain sentences from the SAA are quoted in Section IL.A.3
of the Sunset Policy Bulletin, this particular statement of the SAA is not among them. Thus, when
read in conjunction with the SAA, it seems that Section I1.A.3 might not instruct USDOC to treat

these two factors as "conclusive” in every case.

182.  The parties do not agree on whether Section II.A.3 of the Sunset Policy Bulletin means that
the two factors are "conclusive" or merely "indicative”". Japan argues that Section I.A.3 requires
USDOC to make an affirmative likelihood determination whenever one of the narrow factual
scenarios identified in that section exists, without any other analysis. The United States responds that
the fact that Sections I1.A.3 and 4 identify "scenarios" does not "mean that the outcome is

4
"24 In response to

predetermined, even when the facts in a particular case fit one of the scenarios.
questioning at the oral hearing, the United States explained that "there is never an automatic
presumption”, and that the outcome "depends on the facts of the case”. However, the United States
also indicated that "absent evidence to the contrary, the existence of the scenarios would form the

basis for [USDOC's] affirmative likelihood determination”.”*®

183.  In support of its argument that Section II.A.3 instructs USDOC to treat evidence of dumping
margins and import volumes as "conclusive"”, Japan points to "the consistent application of [the rules
in Sections II.A.3] in numerous cases over a long period of time."*** The United States responds that
it has, in fact, terminated many duties at the stage of sunset review and that, with respect to the cases
in which USDOC made affirmative likelihood determinations, global statistics do not, by themselves,
reveal how USDOC refers to and uses Sections II.A.3 and 4. Rather, it would be necessary "to
consider the individual facts”" in each sunset review in order to see whether those facts revealed a

. 7
consistent pattern.”

184. The Panel did not examine the nature and meaning of Section II.A.3 of the Sunset Policy
Bulletin. Nor did the Panel consider the evidence submitted by Japan seeking to establishUSDOC's
consistent application of Section I.A.3 and, thereby, its meaning. In consequence, the Panel made no
factual findings in this regard. Moreover, as we have just seen, the facts relating to the nature and
meaning of Section II.A.3 of the Sunset Policy Bulletin that are necessary in order to evaluate the
consistency of that provision with Article 11.3 of the Anti-Dumping Agreement are not uncontested

facts.

2BSunset Policy Bulletin, p. 18872; SAA, p. 890. (emphasis added)
**United States' appellee's submission, para. 67.

United States' response to questioning at the oral hearing.
°Japan's appellant's submission, para. 161.

27United States' response to questioning at the oral hearing.
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185.  Before the Panel and before us Japan has invoked the "good cause” standard in support of its
claim that Sections II.LA.3 and 4 of the Sunset Policy Bulletin are, as such, inconsistent with
Article 11.3 of the Anti-Dumping Agreement. This brings us to the second question raised by this
claim, namely whether Sections II.A.3 and 4 of the Sunset Policy Bulletin, in conjunction with
Section II.C, restrict USDOC's consideration of evidence other than evidence relating to dumping
margins and import volumes. According to Japan, the "good cause" requirement compounds the
inconsistency with Article 11.3 of Sections I1.A.3 and I.A 4 of the Sunset Policy Bulletin by erecting
a hurdle that interested parties must overcome before USDOC will even consider factors other than

dumping margins and import volumes since the imposition of the duty.

186.  As the Sunset Policy Bulletin itself recognizes, a broad range of factors other than import
volumes and dumping margins is potentially relevant to the authorities' likelihood determination.
Section II.C of the Sunset Policy Bulletin (quoting from the SAA) sets out an illustrative list of the

types of other factors that may be relevant in determining the future likelihood of dumping:

... the market share of foreign producers subject to the antidumping
proceeding; changes in exchange rates, inventory levels, production
capacity, and capacity utilization; any history of sales below cost of

production; changes in manufacturing technology in the industry; and

prevailing prices in relevant markets ™

Japan and the European Communities also referred to a number of other factors that may be relevant

to the likelihood determination.*”

187.  The Sunset Policy Bulletin is unclear on its face as to the manner in which the "good cause"
standard operates with respect to "other factors”. SectionII.C states that USDOC will consider other
factors if it "determines that good cause exists". Section I1.C does not shed light on the meaning of
"good cause", although it does establish that the "burden is on an interested party to provide
information or evidence that would warrant consideration of the other factors in question."**°
Furthermore, the statement in Section II.A.3 that USDOC "may be more likely to entertain good cause

arguments under paragraph I1.C in a sunset review of a suspended investigation" suggests, again by

28gunset Policy Bulletin, p. 18874.

*9At paragraph 69 of its appellant's submission, Japan identifies several questions that USDOC could
have asked: "Were prices going up or down? Were exchange rates going up or down? Were raw materials
prices going up or down?". The European Communities agreed with Japan on this point. (European
Communities' third participant's submission, para. 16 and footnote 10 thereto) The European Communities also
mentioned, as examples: "the existence of unused capacity, export prices to third countries or the existence of
anti-dumping measures applied by third countries”. (European Communities' statement at the oral hearing)

%We note that the good cause standard is also set forth in Section 351.218(d)(3)(iv)(A) of Title 19 of
the Regulations. (Exhibit JPN-3 submitted by Japan to the Panel)
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negative implication, that USDOC will be less likely to entertain good cause arguments in a review

of an anti-dumping duty.

188.  Before the Panel, Japan introduced evidence seeking to show that the hurdle imposed by the
"good cause" standard is a high one. Japan explained that USDOC has considered "good cause"
arguments in only 15 sunset review proceedings, and that it has allowed evidence of "other factors” in
only 5 of these 15 proceedings. Even of these S proceedings, only 2 were reviews of anti-dumping
duties.” In response, the United States emphasized that in two instances USDOC did find good

cause to exist and did consider other factors >’

189. For the same reasons that the Panel did not examine the nature and meaning of
Sections II.A.3 and 4 of the Sunset Policy Bulletin, it did not examine the nature and meaning of the
"good cause" standard and how the standard relates to those provisions. Again, the Panel made no
factual findings. Here too, the facts needed to assess the meaning of the "good cause” standard and,
thereby, the consistency of Sections II.A.3 and 4 of the Sunset Policy Bulletin are not uncontested

facts.

190. In sum, in view of the lack of relevant factual findings by the Panel or uncontested facts on
the Panel record, we are unable to rule on Japan's claim that Sections [1.A.3 and 4 of the Sunset Policy

Bulletin are, as such, inconsistent with Article 11.3 of the Anti-Dumping Agreement.

191. We acknowledge that these types of instructions to an executive agency may well serve as a
useful tool to the agency as well as for all participants in administrative proceedings. They tend to
promote transparency and consistency in decision-making, and can help authorities and participants to
focus on the relevant issues and evidence. However, these considerations cannot override the
obligation of investigating authorities, in a sunset review, to determine, on the basis of all relevant
evidence, whether the expiry of the duty would be likely to lead to continuation or recurrence of
dumping. As we have found in other situations, the use of presumptions may be inconsistent with an

obligation to make a particular determination in each case using positive evidence. Provisions that

Z1The other three proceedings were reviews of price undertakings. In proceedings of this kind, the
Sunset Policy Bulletin states that USDOC may be "more likely” to consider evidence of factors other than
dumping margins and import volumes. (Sunset Policy Bulletin, p. 18872) See Japan's first submission to the
Panel, paras. 131-135.

B2United States' response to Question 58(b) posed by the Panel, para. 95; Panel Report,
pp- E-74 and E-75. In response to questioning at the oral hearing in this appeal, the United States suggested
that, in a majority of cases, interested parties never requested USDOC to consider evidence relating to other
factors.
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create "irrebuttable" presumptions, or "predetermine” a particular result, run the risk of being found

inconsistent with this type of obligation.>*®

2. Challenge to the Sunset Policy Bulletin "As Applied”

192.  Having concluded that we are unable to rule on Japan's claim that Sections II.A.3 and 4 of the
Sunset Policy Bulletin are, as such, inconsistent with Article 11.3 of the Anti-Dumping Agreement,
we turn to Japan's remaining claim that USDOC's likelihood determination in the CRS sunset
review—that is, the Sunset Policy Bulletin as applied—was inconsistent with Article 11.3. The Panel

characterized Japan's arguments in this respect as "two-pronged”:

... first, [Japan argues] that the DOC's non-consideration of the
information submitted by NSC near the end of the investigation
period indicates that the DOC failed to properly determine likelihood
in this sunset review; and second, that the DOC failed to make a
proper, prospective likelihood determination within the meaning of
Article 11.3 in that the DOC followed the factual presumptions of the
Sunset Policy Bulletin and based its determination exclusively on
historical data relating to dumping and the volume of dumped
imports.***

193.  With respect to the first element of this claim, the Panel found that USDOC "was justified in

n235

rejecting this submission on procedural grounds of untimeliness" " and, therefore:

... that the United States did not fail to determine likelihood of
continuation or recurrence of dumping by declining to consider the
additional information as to possible "other factors" contained in the
11 May 2000 submission of NSC.>*

194.  The Panel also referred to a statement in the Final Determination in the CRS sunset review, in
which USDOC explained that even if it were to consider the additional information, this "would be

outweighed by the margin and import volume evidence on record"?’ On this basis, the Panel held:

3See, for example, Appellate Body Report, US — Lead and Bismuth I, paras. 61 and 62; Appellate
Body Report, EC — Bed Linen (Article 21.5 — India), para. 132; Appellate Body Report, US — Countervailing
Measures on Certain EC Products, paras. 146-153.

2*Panel Report, para. 7.269.

23Ibid., para. 7.274, referring to para. 7.263.

21bid., para. 7.275.

Z7Ibid., para. 7.276, quoting the Final Issues and Decision Memo, p. 6.
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Even assuming arguendo that the DOC were required to consider the
information contained in NSC's 11 May 2000 submission, in our
view, the above statement demonstrates that it did, in fact, consider
it. It is clear that the DOC nevertheless considered the substance of
the evidence and determined that it would not have changed its
affirmative determination of likelihood.”®

195.  Japan does not appeal these findings by the Panel.

196. As to the second element of Japan's claim, the Panel quoted the following data from the

record of the CRS sunset review:

In the first [administrative] review covering the period from August
1, 1996, through July 31, 1997, the Department assigned NSC a
margin of 12.51 percent. In the final results of the second review,
covering the period from August 1, 1997, through July 31, 1998, the
Department determined margins of 2.47 percent and 1.61 percent for
NSC and Kawasaki ...

The import statistics provided by domestic interested parties and
NSC on imports of subject merchandise from 1991 to 1997, and
those examined by the Department...demonstrate that imports of the
subject merchandise declined from 1992 to 1993, the year of the
order, and have remained at much lower levels.”*

197. Observing that USDOC examined and relied on this evidence in reaching its likelihood

determination, the Panel found:

With our standard of review firmly in mind, given the factual
foundation and reasoning apparent in the Final Determination, and in
light of the particular circumstances of this sunset review, we see no
reason to conclude that the DOC did not have before it relevant facts
constituting a sufficient factual basis to allow it to reasonably draw
the conclusions concerning the likelihood of such continuation or
recurrence that it did. We therefore find that the United States did
not act inconsistently with Article 11.3 in this respect in this case?*’

(footnote omitted)

>%panel Report, para. 7.277.

*’Ibid., para. 7.281, quoting the Preliminary Issues and Decision Memo, pp. 1 and 6. See also Final
Issues and Decision Memo, p.5.

*Ibid., para. 7.283.
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198.  On appeal, Japan asserts that the Panel erred in so finding and emphasizes that, "[bjecause of
its fixed methodology, DOC made no effort to collect or evaluate evidence that might allow

: : 241
prospective analysis".

199.  As explained earlier”’, we consider that Article 11.3 makes clear that the role of the
authorities in a sunset review includes both investigatory and adjudicatory aspects. These authorities
have a duty to seek out relevant information and to evaluate it in an objective manner’® At the same
time, the Anti-Dumping Agreement assigns a prominent role to interested parties as well and
contemplates that they will be a primary source of information in all proceedings conducted under that
agreement. Company-specific data relevant to a likelihood determination under Article 11.3 can often
be provided only by the companies themselves. For example, as the United States points out, it is the
exporters or producers themselves who often possess the best evidence of their likely future pricing

behaviour—a key element in the likelihood of future dumping.

200. In this case, the notice of initiation of the CRS sunset review published in the Federal Register
stated that all parties wishing to participate in the review were required to file a substantive response
within 30 days of the publication of the notice. The notice further explained that the "required
contents of a substantive response are set forth in the Sunset Regulations at 19 CFR 351.218(d)(3)."
The introductory sections of the notice also provided a USDOC website address at which, inter alia,
the following were available: "the Sumset Regulations and Sunset Policy Bulletin, [USDOC's]
schedule of sunset reviews, [and] case history information”.** The provisions of the Regulations
referred to in the notice of initiation include the following statement of optional information that

interested parties may submit:

#!yapan's appellant's submission, para. 69.
*2Supra, para. 111.

*3We have found a similar duty in the context of an investigation conducted in accordance with the
Agreement on Safeguards: Appellate Body Report, US— Wheat Gluten, paras. 53-55.

4See "Initiation of Five-Year ("Sunset") Reviews of Antidumping and Countervailing Duty Orders or
Investigations of Carbon Steel Plates and Flat Products”, United States Federal Register, 1 September 1999
(Volume 64, Number 169), p. 47767 at pp. 47768 and 47769. (Exhibit JPN-8(a) submitted by Japan to the
Panel) We also note that, before the Panel, the United States explained that, by letter dated 26 August 1999,
USDOC had, as a courtesy, notified KSC and NSC that the sunset review would be initiated on or about
1 September 1999. (United States' first submission to the Panel, para. 42) In this letter, USDOC informed the
parties of the applicable information requirements and, as in the notice of initiation, further explained that the
"required contents of a substantive response are set forth in the Sunset Regulations at 19 CFR 351.218(d)(3)."
The letter also provided a USDOC website address at which relevant instruments and information were
available, and suggested that the parties consult relevant provisions of the Regulations and the Sunset Policy
Bulletin. (Letters from Commerce to Interested Parties, Exhibit US-3 submitted by the United States to the
Panel)
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(F) A statement regarding the likely effects of revocation of the order
or termination of the suspended investigation under review, which
must include any factual information, argument, and reason to
support such statement.”*

201.  We note that NSC knew of the initiation of the sunset review and of the prescribed content for
its substantive response. Indeed, this is clear on the face of NSC's substantive response, which
reproduces the text of Section 351.218(d)(3)(i1)(F) and then goes on to explain, over several pages,
NSC's position that revocation of the CRS order would not lead to continuation or recurrence of

246

dumping.”™ Thus, it is apparent from the Panel record that NSC was aware of and took advantage of

the opportunity to submit information on the likely effects of revoking the CRS order.

202.  Furthermore, although Japan argued before the Panel that NSC had placed certain evidence
relating to "other factors" before USDOC and that USDOC had improperly declined to take account
of this evidence, the Panel found that USDOC was entitled to exclude that evidence on the basis that it
was not submitted in a timely fashion.”*’ Japan has not appealed this finding. Nor has it appealed the
Panel's related finding that USDOC did, in fact, consider this information and determine that this
information would not, in any event, have altered its determination or outweighed the evidence

regarding dumping margins and import volumes2*

203. We further observe that Japan has not, in this dispute, challenged USDOC's reliance on
import volumes as one factor supporting its affirmative likelihood determination. In addition, we
have already explained that we are unable, in this appeal, to rule on whether the United States acted
inconsistently with Article 2.4 or Article 11.3 of the Anti-Dumping Agreement in the CRS sunset
review by relying on dumping margins calculated in previous administrative reviews allegedly using a
zeroing methodology?*® We also recall that NSC did not take advantage of the opportunity, in its
substantive response to the notice of initiation, to submit to USDOC evidence relating to other factors,
and that Japan does not point to particular circumstances in this case that could have triggered

USDOC's duty to solicit such information. We also note that the United States emphasizes that:

*Section 351.218(d)(3)(ii)(F) of Title 19 of the Regulations. (Exhibit JPN-3 submitted by Japan to the
Panel)

#5NSC's Substantive Response to the Notice of Initiation of Five-Year ("Sunset”) Reviews,
4 October 1999. (Exhibit JPN-19(a) submitted by Japan to the Panel, pp. 5-8)

*Tpanel Report, paras. 7.263 and 7.274.
*3Ibid., paras. 7.276-7.277.
*Supra, para. 138.
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"NSC never explained or attempted to explain why, despite the fact that it has been dumping since the
250

imposition of the order, it would stop dumping if the order were removed."
204. In the Final Issues and Decision Memo, USDOC explained that "if companies continue
dumping with the discipline of an order in place, [USDOC] may reasonably infer that dumping would
continue if the discipline were removed"” and that "margins have remained above de minimis in every
administrative review since the issuance of the order"””' USDOC determined that "dumping is likely
to continue if the order were revoked" based on its observation that "dumping has continued to occur
throughout the life of the order and import volumes have been significantly lower than pre-order

volumes."

205. Thus, in this case, there appears to be sufficient justification for USDOC's reliance on the
dumping margins® and import levels as well as the inferences it drew from this data. Specifically:
(i) the most recent administrative review had been conducted immediately prior to initiation of the
CRS sunset review”*; and (ii) the level of imports in the three years preceding the CRS sunset review
remained significantly lower than pre-order volumes?”® In our view, it was not unreasonable for
USDOC to conclude that both of these factors pointed in the same direction, that is, towards likely
future dumping. Nor was it unreasonable for the Panel, in the light of the standard of review set out in
Article 17.6(1), to conclude that USDOC's establishment of the facts was proper and its evaluation of
those facts objective. Taking into account all these factors, we have no reason to disturb the Panel's

findings in this respect.

»%nited States' appellee’s submission, para. 27. (original emphasis)
#IPinal Issues and Decision Memo, p. 5.
>2Ipid., p. 6. See also supra, para. 116 and Panel Report, para. 7.272.

3L eaving aside the issue of whether USDOC acted consistently with Articles 2.4 and 11.3 of the
Anti-Dumping Agreement as regards the dumping margins that it relied upon in the CRS sunset review. See
supra, paras. 118-138.

»*This administrative review covered the period 1 August 1997 to 31 July 1998. As the United States
points out at paragraph 23 of its appellee's submission, the final results of the administrative review were
published in February 2000, and the preliminary results of the sunset review were published one month later, in
March 2000.

*Final Issues and Decision Memo, p. 6.
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206.  We see no basis for finding that the Panel erred in concluding that:

... given the factual foundation and reasoning apparent in the Final
Determination, and in light of the particular circumstances of this
sunset review, we see no reason to conclude that the DOC did not
have before it relevant facts constituting a sufficient factual basis to
allow it to reasonably draw the conclusions concerning the likelihood
of such continuation or recurrence that it did>>® (footnote omitted)

207.  Accordingly, we uphold the Panel's finding that the United States:

... did not act inconsistently with Article 11.3 of the Anti-dumping

Agreement in this sunset review in making its determination
regarding the likelihood of continuation or recurrence of dumping?’

VII. Article 18.4 of the Anti-Dumping Agreement and Article XVI1:4 of the WTO Agreement

208.  Japan requests us to reverse the Panel's finding, in paragraphs 7.315 and 8.1(h) of the Panel
Report, that the United States did not act inconsistently with its obligations under Article 18.4 of the
Anti-Dumping Agreement and Article XVI:4 of the WTO Agreement. In our view, Japan's appeal on

this issue can succeed only if two conditions are satisfied:

(a) first, that we reverse the Panel's finding that the Sunset Policy Bulletin is not

"challengeable”, as such, under the WTO Agreement; and

(b) second, that we find Section II.A.2, 3, or 4 of the Sunset Policy Bulletin to be
inconsistent, as such, with Article 6.10 or Article 11.3 of the Anti-Dumping

Agreement.

209. Although the first of these conditions is satisfied, the second is not. We have found that
Section I1.LA.2 of the Sunset Policy Bulletin, as such, is not inconsistent with Article 6.10 or
Article 11.3 of the Anti-Dumping Agreement.”® In addition, we have not found sufficient factual
findings by the Panel or uncontested facts on the Panel record to enable us to make any finding
concerning the consistency of Sections II.A.3 and 4 of the Sunset Policy Bulletin, as such, with

Article 11.3 of the Anti-Dumping Agreement.”

6panel Report, para. 7.283.

®TIbid., para. 8.1(f)(ii). See also Panel Report, para. 7.283.
>8Supra, para. 157.

259Supm, para. 190.
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210.  The Panel found that Japan failed to show that Sections II.A.3 and 4 of the Sunset Policy
Bulletin, as such, are inconsistent with Article 11.3.>*° In contrast, we have concluded that we are
unable to make any finding in this regard’® Yet the implications for Japan's claims under
Article 18.4 of the Anti-Dumping Agreement and Article XVI:4 of the WTO Agreement are the

same.

211. In the absence of any finding that provisions of the Sunset Policy Bulletin, as such, are
inconsistent with a specific obligation under the Anti-Dumping Agreement, we can find no
inconsistency with Article 18.4 of the Anti-Dumping Agreement or Article XVI:4 of the WTO
Agreement. We therefore have no ground to disturb the Panel's finding that:

The US did not act inconsistently with Article 18.4 of the Anti-
dumping Agreement and Article XVI:4 of the WTO Agreement*®

VIII. Findings and Conclusions
212.  For the reasons set out in this Report, the Appellate Body:

(a) reverses the Panel's findings, in paragraphs 7.145, 7.195, and 7.246 of the Panel
Report, that the Sunset Policy Bulletin is not a mandatory legal instrument and thus is
not a measure that is "challengeable”, as such, under the Anti-Dumping Agreement or

the WTO Agreement;

(b) reverses the Panel's findings, in paragraphs 7.170, 7.184, and 8.1(d)(iii) of the Panel
Report, that the United States did not act inconsistently with Article 2.4 or
Article 11.3 of the Anti-Dumping Agreement by relying, in the CRS sunset review,
on dumping margins calculated in previous administrative reviews allegedly using a
"zeroing" methodology; but finds that there is not a sufficient factual basis to

complete the analysis of Japan's claims on this issue;

©) as regards the making of likelihood determinations on an order-wide basts:

*%panel Report, para. 8.1(f)(i).
*'Supra, para. 190.
¥2panel Report, para. 8.1(h). See also Panel Report, para. 7.315.



WT/DS244/AB/R
Page 75

1) reverses the Panel's finding in paragraph 8.1(e)(i) of the Panel Report because
it was based solely on findings that have been reversed in paragraph (a)
above; but finds that Section II.A.2 of the Sunset Policy Bulletin, as such, is
not inconsistent with Article 6.10 or Article 11.3 of the Anti-Dumping
Agreement in stating that USDOC will make its likelihood determination in a

sunset review on an order-wide basis;

(1) upholds the Panel's finding, in paragraphs 7.208 and 8.1(e)(ii) of the Panel
Report, that the United States did not act inconsistently with Article 6.10 or
Article 11.3 of the Anti-Dumping Agreement in making its determination in

the CRS sunset review on an order-wide basis;
(d) as regards the factors considered by USDOC in making a likelihood determination:

) reverses the Panel's finding in paragraph 8.1(f)(i) of the Panel Report because
it was based solely on findings that have been reversed in paragraph (a)
above; but finds that there is not a sufficient factual basis to complete the
analysis of Japan's claims against Sections II.A.3 and 4 of the Sunset Policy

Bulletin, as such;

(i) upholds the Panel's finding, in paragraphs 7.283 and 8.1(f)(ii) of the Panel
Report, that the United States did not act inconsistently with Article 11.3 of
the Anti-Dumping Agreement in the CRS sunset review in determining that

dumping was likely to continue or recur; and

(e) upholds, for different reasons, the Panel's finding, in paragraphs 7.315 and 8.1(h) of
the Panel Report, that, with respect to the Sunset Policy Bulletin, the United States
did not act inconsistently with Article 18.4 of the Anti-Dumping Agreement or
Article XVI:4 of the WTO Agreement.

213.  Based on these findings, the Appellate Body makes no recommendation to the DSB pursuant
to Article 19.1 of the DSU.
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Signed in the original at Geneva this 28th day of November 2003 by:
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Yasuhei Taniguchi

Presiding Member
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Y

Georges Abi-Saab A.V. Ganesan
Member Member
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ANNEX 1

WORLD TRADE

WT/DS244/7
17 September 2003

ORGANIZATION

(03-4986)

Original: English

UNITED STATES - SUNSET REVIEW OF ANTI-DUMPING DUTIES ON
CORROSION-RESISTANT CARBON STEEL FLAT PRODUCTS FROM JAPAN

Notification of an Appeal by Japan
under paragraph 4 of Article 16 of the Understanding on Rules
and Procedures Governing the Settlement of Disputes (DSU)

The following notification, dated 15 September 2003, sent by Japan to the Dispute Settlement
Body (DSB), is circulated to Members. This notification also constitutes the Notice of Appeal, filed
on the same day with the Appellate Body, pursuant to the Working Procedures for Appellate Review.

Pursuant to Article 16 of the Understanding on Rules and Procedures Governing the
Settlement of Disputes ("DSU") and Rule 20 of the Working Procedures for Appellate Review, Japan
hereby notifies its decision to appeal to the Appellate Body certain issues of law covered in the Panel
Report on United States — Sunset Review of Anti-Dumping Duties on Corrosion-Resistant Carbon
Steel Flat Products from Japan (WT/DS244/R, dated 14th August 2003) and certain legal
interpretations developed by the Panel.

The appeal relates to the following issues of law and legal interpretations developed by the
Panel in its Report.

1. The Panel erred in its legal conclusion in paragraphs 7.168 — 7.170 and 7.183 —
7.184 of the Panel Report, and the reasoning leading thereto, that the United
States Department of Commerce ("DOC") acted consistently in the anti-
dumping sunset review on corrosion-resistant carbon steel flat products from
Japan ("CRS sunset review") with Article 2.4 or Article 11.3 of the Agreement
on Implementation of Article VI of the General Agreement on Tariffs and
Trade 1994 ("AD Agreement") by relying on the administrative review margins
without making any adjustments for the "zeroed-out” negative margins. The
Panel based its conclusion on an erroneous legal interpretation that the term
"dumping” in Article 11.3 is not defined by Article 2, and that a responding
party should have raised the zeroing issue during the course of the CRS sunset
review.
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2. The Panel erred in its legal conclusion in paragraph 7.283 of the Panel Report,
and the reasoning leading thereto, that DOC acted consistently with Article 11.3
of the AD Agreement in the CRS sunset review in making its likelihood of
continuation of dumping determination. The Panel based its conclusion on an
erroneous legal interpretation of the requirement to make a determination as to
the likelihood of continuation of dumping under Article 11.3.

3. The Panel erred in its legal conclusion in paragraph 7.208 of the Panel Report,
and the reasoning leading thereto, that DOC acted consistently with
Articles 6.10 and Article 11.3 of the AD Agreement by making its likelihood of
continuation of dumping determination in the CRS sunset review on an order-
wide basis. The Panel based its conclusion on an erroneous legal interpretation
of the applicability of Article 6.10 to sunset reviews conducted under
Article 11.3, as well as the evidentiary and substantive requirements under
Article 11.3 in conjunction with Articles 2 and 6.10.

4, The Panel erred in its legal conclusions in paragraphs 7.145, 7.195, and 7.246
of the Panel Report, and the reasoning leading thereto, that the Sunset Policy
Bulletin, including sections II.LA.2, 3 and 4 prescribing the standards to
determine the likelihood of continuation or recurrence of dumping and
requiring that such a determination be based on an order-wide basis, cannot, by
itself, give rise to a WTO violation, and is therefore not a measure
challengeable under the WTO Agreement as such.

5. The Panel erred in its legal conclusion in paragraph 7.315 of the Panel Report,
and the reasoning leading thereto, that the United States acted consistently with
Article 18.4 of the AD Agreement and Article XVI:4 of the Marrakesh
Agreement Establishing the World Trade Organization.

Accordingly, Japan requests the Appellate Body to reverse the above findings of the Panel and
the corresponding conclusions reached by the Panel in paragraphs 8.1(d)(i) and (iii), 8.1(e)(i) and (i1),
8.1(H)(1) and (ii), 8.1(h) and 8.2 of the Report.





