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I. (I) U P 011 ~ 1 P P I i cat i 011 pat c 11 t s ,~h ~ III h c g r i.l n t cd ro I' i II \' C 11 t ion s w h i c h arc 
(1C\\ (Section 3). which. h~lving reg~lrd to thc state or ~lrt. arc not ob\'ious to 
~I pl'rSOI1 skilkll ill the ~Irt (Illd which ~Ire stlsceptihle or industrii.t1 applic~ltiol1, 

(~) Thl' l'oll(l\\'il1t! ill pllrtil'ld~lr sll~tll Ilot he rl'~~lrlkd ;1\ ill\'l'llliolls: 
I, disco\'cril's. scielltific thl'oril's. and In;lthelni.ltic~t1 (1)ctllods: 
) lIl'sl het ic c reat ions: 

3, schc[nes. rules and 1l1ethods for perfornling Inental acts. for pLlying 
gall1es or for doi ng bus i ness. and prograllls for cOIn pu ters: 

4, presentations of infonnation. 
(.1) The provisions of subsection (2) shall exclude patenting or the subject 

Inaller or lIcti\'ities referred to in that suhsecti()11 only to till' extent to \vhich 
prolL'ct i 011 is lk 111:1 Illkd ror t 11L' J 11 ;IS s lIc h, 

") Patents sh;t11 not he grllnted in respect or: 
I, il1\'l'ntiolls till' puhlici.ltioll or cxploitation or which would be contrary 

It) "ordre public" or nl()r~t1ity. provided thlll the exploitation shall not bc 
deell1cd to be so contrary Illcrely because it is prohibited hy regulations: 

) J))cthods for treatlllent or hUll1tlns or I.lninlals by surgery or therapy and 
diagnostic Illetilods practiced on ilullll1ns or anill1als: this shall not apply 
to products. in particular substances or cOlllpositiollS. for lise ill any or 
thl'se ll)l,thods: 

J. plant ur anilHal varieties (anill1al races) or essentii.llly hiologie<t1 processes 
I'or the production or plants or anilnals: these exceptions shall not apply 
to 11licroorganisIlls as such nor to 11licrobiologic,1I processes and the 
products obtained by nlcans or sllch processes. 

No\'c/'r 

J. (I) An invelltion shall be considered to be novel if it docs not i'ornl 
part or the stalc or art. The st~ltL' of art shi.tli he held to cOlnprise everything 
Ill~lde ~I\,~lilahk to the puhlic hy 1l1e~IIlS or a \\'ritlell or oral description. by 
lise or ill any other \Vi.ly. before the priority date or the applici.ltion. 
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,2) The state or art shall also he held to cOlllprise the contents or 
(a) patent ~lpplici.\tiol1s 011 the hasis or the prescnt Federal Act or an earlier 

priority date. 
(b) European patent applications and international applications or an 

earlicr priority uate within the 111caning of Scc. I para. 4 ~ll1d 6 or the 
Act Introducing Patent Treaties. Federal Law Gazette No. 521 I <)79. as 
anlentkd. and 

(c) uti I i ty 1110del appl icat ions of an carl icr priori ty date on the bas is or thc 
Utility Models Act. Federal La\-\' Gazette No. 211/1994. as anlcndcd. 

in the version as originally filed whose contents wcre not officially published 
hefore the priority date of thc later application or thereafter. When assessing 
till' question \vhl'ther the invl'lltion is not ohviolls to the person skilled in thl' 
~lr! rronl the prior art. sUl'l1 ~lppliClli()I1S or ~\11 l'~lrlier priorily dale ~lrL' /lot 

llikell into cOllsideration. 
(3) The p~ltcntahility of suhstances or c0l11positions that are cOll1prised in 

t h l' S t Ll t cor ~ 1 rt s 11 a II n () t h c e x c III d c d h Y s u h sec t i OilS ( I ) and (:2) i r t h l' S L' a r l' 
intended ror lise in a 1l1ethod rererrt:d to ill Section 2 (2) and unless their lise 
in any of these 111cthods is part of the state or art. 

(-+) For the application or subsections (I) and (2) a disclosure of till' 

il1vcntion shall not he taken into consideratioll if it occllrred no earlier than 
six 1l1onths prior to the riling of lhe application and if it \-vas directly or 
indirectly due to 

I. an evidellt abuse to the prcjuuice or the applicant or his legal predecessor. 
or 

, the fact that the ~lrplicant or his legal prcdecessor has displayed the 
invcntion at orficial or officially I"ecogllil.ed exhibitions \vithin the Illt:af)if)~ 
or the Convention on Internationttl Exhihitions. Federal Law Gazelle 
No. 44511980. as al11ended. 

(5) Subsection (4) 2 shall apply only if the applicant states, \vhen filing the 
application. that the invention has been displayed at the exhibition and files 
a ccrti ficatc of the Illanageillent or the exh ihi lion wi thin four 1110nlhs after 
riling. The date of thc opening of the exhibition und the date of the first 
disclosure. unless it is thc salllC date. shall be indicated in sllch ~l certificate. 
A description of the invention provided \-\lith an attestation clause of the 
Il1anagel11ent of the exhibition shall be attached to such a certificate. 

Right 10 ([ POI£,Il! 

4. (I) Only the inventor or his sllccessor in title shall have a right to the 
grtlnt of a patent. Until thl' C()ntr~lry is proved the first applicant shail he 
regardcd as {he invcntor. 

(2) \Vherc 4111 illlproVclllellt or othcr rllrtlll'r Jllodirication or ~1J1 invcntion 
\vhich is already protected hy a patent or for \vhich a patent has been applied 
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for and is cventually granted is the subject or an ~tpplic(ltion by the patentee 
of the parent patcnt or by his succcssor ill litk. the patentee or his sllccessor 
in tilk Inay apply either for an inJepcnclcnt patent for sllch iI11prOVCIl1Cnt or 
other furthcr Inudification or for a patent or addition dependent on the parent 
patent. 

(]) Where the industrial application of an invention for \\·;hich a patent has 
been ~tpplied for entails the full or p~trtial lise of an invention \vhich is 
protected by a pate nt enjoy i ng the carl i cr pri ori t y datc or hy alit iIi t y nloue I 
enjoying the earlier priority date as defined by the Utility NIndels Act. Federal 
Law Gazette No. 21 1/1994. as anlcncled fn)J11 ti 1l1e to ti 1l1e. the o\vncr or the 
earlier right 1l1ay request that i.l patent he gri.\nted 011 the invention for which 
~11l applil,~\ti()11 h~IS heen rikd \vith thl' addel1dulll that it i." dependent Oil the 
l'arlil'!' patl'l1t or utility 111oliL'l whil'h nlllst he cki.\!'ly specil'ied (declaration ol' 
dependence). Such adJcndulll shall also be included in the puhliGltion regarding 
the grant or the patent and in thc kttcrs patent. 

5. (I) The first applicant shall 110l. IH)\Ve"cr. be cntitled tu the grant or i.l 

patent \\'here he is not the inventor or his sliccessor in title. or where the 
l'SSCI1CC or his i.lpplic~ltion has been usurpcd rroln (hl' descriptions. drawings. 
l11odels. ilnpiclllCl1ts or installations of a third person or frol11 i.l process used 
hy hilll and \\'here. in the first casc. the invcntor or his successor in title or. 
in the second case. thc injured party opposes the grant of the patent. 

(2) In the eLlse or several pcrsons \vho havc usurped an in\'ention one after 
the other. al1 e~lrlicr possessur or thc invention shall. in the e\'cnt of dispute. 
have priority O\'cr i.t later onc. 

en 1 fJ / () y e e s' III \ '(' III i () IT S 

6. (I) Eillployecs shall also be entitled to the grant of a patent (Section 4) 
fl.)r in\'entions they have J11ade during their enlploYlllent relationship, unless 
t.)therwise providcd by contract (Section 7 (I)) or in the circllillstances of 
Section 7 (2). 

(2) "EInployees" shall 1l1Can salary and \v<'lge earners of every kind. 

7. (I) Agrcelllents bet\veen el11ployers and eIllployees under \vhich any 
future inventions of the eIllployce are to belong to the eInployer or \vhich 
~ranl the clllployer a right 10 lise sllch invcntions shall be valid only if the 
in\'t~ntion is a service invention (subsection (3)). To be valid. the agreeI11cnt 
mllst be in \vriting: this requircIllcnt shall he satisfied if the agreCI11cnt is 
includcd in a colkcti\'e agrcell1ent (Aniclc 2 (I) or the Law 011 the ()rganization 
u!' Lahor. Feder~tI L~I\v Ga/.~ttc No. 221 ILJ7 l). as ~tlllcnded). 

(2) \Vhere 1.\ person is el11ploycd under puhlic law, tile elllploYl'r Inay. eVl'n 
in lh~ absence of agrceInenl with the en1ployec, clainl the service inventions 
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or the latter cOlllplctcly or the right tu the SLich invcntions. sLich right heill~ 
also binding on third parties. In sllch cases. the I'ollo\\'ing subsectiull. Sectiol1\ 
S to 17 and 19 shall apply "'lIlulis /lII/IOlldis. 

(.i) A service invcntion shall he one lllade hy an elllployee \\'hich. by reason 
ur its subjcct 111attcr. falls \vithin the ~lcti\'ities or the cnterprise in which thc 
cI11ployee works. provided that: 

( (/) cit h crt h e ~ I C t i \' i t Y \ y' h i c h h ~ I sled tnt h c ill\, e nt ion fo r n 1 spa rt 0 r t h l' 
C III P loy C C • S l' III ploy 111 l' III 0 h I i ~ ~ II i OilS: 0 r 

(h) the invention WllS suggcsted to till' eillploycc hy Ili\ \\()r~ ill till' 
enterprise: or 

(c) the invention was grcatly f(\cilitated by thc use of the cxperience or 
resources of thc enterprise. 

x. (I) An ell1ployec shall be entitled to spcci~d and fair rCI1111IlCr~lli()ll ill 
;ll1Y case \"here his illvention heconlcs the property or his cll1ploycr or slIb.icl't 
t() the en1plo)'cr\ right o/' lise. 

(2) \\'here. hnv.'c\'cr. the clnplo)'cc has hl'CI1 appoinlcd ex.prcs\ly to lTl';ltl' 
inventions in the el11ployer's cntcrprisc ~IIHI \\'hcre thi,s \\'{IS in 1';IL't hi" 
principal ~Iclivity and whcrc such acti\'ity has led 10 ~ln il1\'cntiol1. Ilh.' 

l'll1ployec sh,t11 he cntitled to specittl lellHll1eration ollly to tile c\tent th~lt 1111..' 
higher pay rcceived undcr thc el11ploylllenl contr~lct in vie\-\' or his in\'Cl1li\'l' 
;Icti\'ity docs not constitute ~ldcqu~\te rClllUl1eratiol1. 

9. For the i.lSSeSSll1ent or rCl11UllCr,ltiol1 (Section X). the follo\\'jng sh~t11 111 

P~lrticlllar he t,lKcn into account: 
( (/) the e con 0 111 i c i n 1 po rt ~ 111 ceo r the i 11 \ 'C I1t ion 1'0 r t h c c n t e r p r i \ C : 
(h) any othcr cxploiultion o/' the invention in Alistri~1 or ,1bro;ILi: 
(e) the role which the suggestions. expericncc, prcpar~lt()ry \vork or rl'SOUl'l'l'" 

of the cl11ployer's enterprise or scrvice instructions havc played in hringing. 
about the invention 

10. (I) At the request ofol1e of the parties. the rell1uneration 111ay subsequently 
hc varied. 011 an equitablc hasis. \vhere the CirCllll1stallces on \vhich the 
rel1llll1eration was assessed have substantially changed. PaYll1cl1ts received hy 
the ell1ployce on the basis or an carl ier asscsslnent shall. ho\vc\,er. in no Ci.1Se 
he refunded. Sill1ilarly. paYll1ents already 111,\(.le or beconling due on the h~ISi,\ 

of an earlier aSSeSSl11ent 111ay not subsequently be supplel11ellled. cxcept 
where renluneration is in the 1'orn1 of a non-recurring payn1ent. 

(2) The cnlployee nlay also clailll a variation of reJnuneration \vhere th~ 
invention has been transferred by the cIl1pl0yer to a thiru party. if the 
proceeds ohtained hy the clllployer through sllch transfer ~lrc Inanireslly 
disproportionate to the rCll1ul1eratioll paid hy the clllploycr or if the elnploycl' 
continues to participate in thc exploit~lli()1l or the invention ~ll1d ohtains ~l 
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rl'tl! 1"11 IHan i rest I ~ d i spropon i onate to t Ill' I\'~ 11 Hille ri.lt ion pa i d to 1 he elll p I oyee. 
(3) Till' reqUl'st (suhsectioJls (I) and (2)) 11141)' he Illade {)Illy after 011l' year 

r("Olll thl' previous aSSCSSlllcnt or rCnlU11l'ratioll. 

II. (I) \\;'hl'rl' the aillollnt or 1"l.?111Ulleratioll (Sections S to 10) has bl'l'l1 

111i.H.1e depl'ndl'nt on the exploit~\tion or the invention by thl' l'lnployer and 
\vilcrl' the elllployer fails to work the invention to i.ln extent COll1111Cnsurate 
",ith it'-. l'n)1l011lil' ill1P()rI~IIH:l' !'OJ' till' 1'llll'rprisl'. till' rl'I))tll)l'r~lti()11 sh~t11 hc 
~ISSl'SSl'd ~IS i!" (ltl'l'llIplo),l'l' 1t~ld wur"l'd I Ill' ill\'l'/ltioll to ~III l'\Il'1l1 L'(}lllllll'IlSlIr~lll' 
",ilh its ecol1ol11ic illlportance for the enterpri."e. 

(2) The rl'llluneration shall be assessed in the salllC way where the elllployer 

has transferred the invention to a third party or has otherwise alienated it. 
Ull less the e Inployee has gi ven his consen t to suc h trans rc (" or a 1 icnati on alld 

rails to pro\'c th~lt sllch trallsfer or ltliellation was only a pretense. 
C~) The cnlplo)/l'r shall be re\cased froln the obligation under subsection 

( I ) to pay J'l'I1HII1L'ration if he Undcrli.lkcs to i.lssign the right to thl' LIse or the 
i()\'l'()tioll to ~I third party to hL' designatl'd by thL' l'lnploycc. The third party 
helll'l'iting I'rol11 \uch right shall COll1PL'I1Si.lte thl' ell1ployer 1'01' his shafe in the 
ill\'l'lltiol1 assessed ollthe basis orSec(iollLJ (C). /\ vi.lrii.ltiol1 orsLlch COlllpcllsalion 
III ~ I Y h l' i.1 P P I i l'd 1'0 J' s u h s l' q lIl' Il t I Y i 11 i.1 C C () r d i.ln c l' \ \' i t h Sec [ i () 11 I (). 

( -+) T h l' C I a i 11 1 (s LI b sec 1 ion s ( I ) i.I n d (2)) III II Y not b l' I n lick i f the e In p loy e r. 
with due regllrd to the CirCLll11stances o/" the case. cannol he expecled to \vork 
thl' invention at all or to a greater extent than he has dOlle or cOLlld be 
expl'cted to do had there heen no transfer or other aliellation. \Vhere, however. 
thl' 1'Illploycr dl'rives an i.ldvalltage fronl the invelltioll \vithout \vorking it. 
rail' rel1Hll1l'ratioll shall be pi.!yablc to the 1'111ployee. 

12. ( I) III tile case or i.1l1 i.lgrel' l11l' 11 I undl'r wllich I'utllrl' inventions or thl' 
l'lllployee arc to belong to the L'1l1ploycr (Sectioll 7). the elllployce shall 
ill1Jlledii.ltely notify the el11ployer or every invention that he tnakes other than 

those \vhich clearly are not covered by the terll1S of the agreen1ent. The en1ployer 

shall. \vithin rOLlr 1110nths of receiving SLlch notification, inforn1 the enlployee 
whether he claillls the invention on the basis of the agrecnlent as a service 
invention. 

(2) \Vhere the ell1ployee fails to 1l1i.1ke sLich Ilotification. he shall be liable 

to the ell) ployer. wit hOLlt prej lid icc lo the ell1ployer \ ri ght lo the i nven lion. 
for danla~cs in resllcct of the loss. \vhich shall also incluue loss or carnin~s. 

~ ~ 

\Vherc the elnployer fails to clail11 the invention or cxpressly uoes not c1ailll 
it. the invention shall belong to the clnployee. 

13. ( I) The cl11ployer and the elnployee shall be LInder an obligation of 
secrecy \vilh rl'gi.lrd to inventions \vhich (ire the subject oj' the notification 
and cli.lilll referred to in Section 12 ( I ). 



IP INI 1 I A UT IP 11 
Page 8 

(2) The employee's obligation of secrecy shall lapse \vhere: 
(0) the employer has failed to lnake the clai In provided for in Section 12 

(1) or expressly makes no claim \vithin the period prescribed: or 
(b) the employer has claimed the invention in tilne (Section 12 (I)) and 

has wai ved secrecy. 
(3) The lapse of the obligation of secrecy in accordance \vith the above 

provision shall not affect any obligation of secrecy \vhich may othenvisc he 
incumbent on the clnployee. 

(4) The elnp}oyer's obligation of secrecy shall lapse \vherc he has clailned 
the invention in tinle (Section 12 (1») and the eIl1ployee has not opposed that 
claim. 

(5) The obligation of secrecy shall not preclude the employer and the employee 
from applying for a patent or from taking other steps to protect their rights. 

(6) Any employer or employee violating the obI igation of secrecy shall be 
liable to remedy the loss sustained by the other party. including loss of 
earnIngs. 

14. Where an employer who has paid remuneration to an employee for a 
service invention finds that not this one .. but another of his employees had in 
fact made the invention or that another of his employees had contributed to 
the invention the employer shall be under no obligation to pay the remuneration 
to the rightful claimant - either in its entirety or in proportion to the rightful 
claimant's share in the invention. provided that the ernployer has made 
payment in good faith and that the invention also belongs to him under his 
legal relationship with the rightful clairnant. 

15. ( 1) Where an employer has Inade an agreement with ariemployee in 
respect of a service invention. he may at any time wholly or partially waive 
his rights to the invention. In such case, the employee may request the assignment 
to him of the rights to the invention that ·have been \vaived. 

(2) Where the employer \vaives the whole of his rights to an invention. the 
obligation to pay remuneration shall cease from the moment that the waiver 
is made. In the event of partial wai ver. the ernployer may request a corresponding 
reduction of the remuneration to the extent that the rights assigned to the 
employee are capable of being assessed separdtely. 

(3) The obligation to pay remuneration in respect of the period preceding 
the waiver shall relnain unaffected. 

16. The rights of the employer and employee arising from Sections 6 to 15 
shall not be affected by the termination of employment. 

17. The employee's rights under Sections 6 to 16 nlay not be withdrawn 
or restricted by agreement. 




