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ANNEX A-1

WORKING PROCEDURES OF THE PANEL*

Adopted on 17 June 2014,
as amended on 1 October 2014 and 15 December 20142

1. In its proceedings, the Panel shall follow the relevant provisions of the Understanding on Rules
and Procedures Governing the Settlement of Disputes (DSU). In addition, the following Working
Procedures shall apply.

2. Pursuant to Article 9.3 of the DSU, the timetables in DS434, DS435, DS441, DS458 and DS467
are harmonized. The Panel shall, to the greatest possible extent, conduct a single panel process,
with a single record, resulting in separate reports contained in a single document, taking into
account the rights of all Members concerned and in such a manner that the rights that parties or
third parties would otherwise have enjoyed are in no way impaired.

General

3. The deliberations of the Panel and the documents submitted to it shall be kept confidential.
Nothing in the DSU or in these Working Procedures shall preclude a party to the disputes
(hereafter "party") or a third party to the disputes (hereafter "third party") from disclosing
statements of its own positions to the public. Members shall treat as confidential information
submitted to the Panel by another Member which the submitting Member has designated as
confidential. Where a party or third party submits a confidential version of its written submissions
to the Panel, it shall also, upon request of a Member, provide a non-confidential summary of the
information contained in its submissions that could be disclosed to the public. Further to a joint
request by the parties, the Panel adopted additional procedures for the protection of Strictly
Confidential Information (SCI).3

3bis. Any document submitted, and information otherwise conveyed to the Panel by a party or
third party, including Strictly Confidential Information ("SCI"),* that is not otherwise in the public
domain, shall only be used by any other party or third party, including their outside advisers and
experts, for the purposes of these disputes and for no other purpose. In particular, any document
submitted, and information otherwise conveyed to the Panel, including SCI, shall not be used by
any other party, third party, and/or their outside advisers and experts, in connection with any
other proceedings in which Australia’s Tobacco Plain Packaging Act 2011 (Cth) is under challenge
("related proceedings"). Any document submitted, and information otherwise conveyed to the
Panel, excluding SCI, may be disclosed to a claimant and/or its employees, or to a company
affiliated to a claimant and/or the employees of an affiliated company ("claimant") in related
proceedings, only for the purposes of consulting or seeking advice from the claimant as an outside
adviser or expert in preparing a party’s or third party’s argument or evidence in these disputes.

4. The Panel shall meet in closed session. The parties, and Members having notified their interest
in the disputes to the Dispute Settlement Body in accordance with Article 10 of the DSU, shall be
present at the meetings only when invited by the Panel to appear before it.

5. Each party and third party has the right to determine the composition of its own delegation
when meeting with the Panel. Each party and third party shall have the responsibility for all
members of its own delegation and shall ensure that each member of such delegation acts in

! The panels established in DS434, DS435, DS441, DS458 and DS467 are referred to collectively in
these Working Procedures as "the Panel".

2 These Working Procedures were originally adopted on 17 June 2014. They were amended on
1 October 2014 and 15 December 2014.

3 See the Additional Procedures Concerning Strictly Confidential Information, adopted on
1 October 2014, and as amended on 15 December 2014.

4 As defined in the Additional Procedures Concerning Strictly Confidential Information referred to in
paragraph 3.
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accordance with the DSU and these Working Procedures, particularly with regard to the
confidentiality of the proceedings.

5bis. Notwithstanding paragraph 5, a claimant in related proceedings shall not be permitted to
attend substantive meetings of the Panel, except if attendance is for the purposes of giving expert
evidence on behalf of a party or third party.

Submissions

6. Before the first substantive meeting of the Panel with the parties, each party shall submit a
written submission in which it presents the facts of the case and its arguments, in accordance with
the timetable adopted by the Panel. Each party shall also submit to the Panel, prior to the second
substantive meeting of the Panel, a written rebuttal, in accordance with the timetable adopted by
the Panel.

7. A party shall submit any request for a preliminary ruling at the earliest possible opportunity
and in any event no later than in its first written submission to the Panel. If a complainant
requests such a ruling, Australia shall submit its response to the request in its first written
submission. If Australia requests such a ruling, the complainant or complainants shall submit their
response to the request prior to the first substantive meeting of the Panel, at a time to be
determined by the Panel in light of the request. Exceptions to this procedure shall be granted upon
a showing of good cause.

8. In each dispute, each party shall submit all factual evidence to the Panel no later than during
the first substantive meeting, except with respect to evidence necessary for purposes of rebuttals,
answers to questions or comments on answers provided by the other party. Exceptions to this
procedure shall be granted upon a showing of good cause. Where such exception has been
granted, the Panel shall accord the other party a period of time for comment, as appropriate, on
any new factual evidence submitted during or after the first substantive meeting.

9. A party wishing to incorporate by reference or rely upon arguments and/or evidence submitted
by another party or third party may do so provided that it clearly identifies the specific arguments
and/or evidence it refers to and their source.

10. Where the original language of exhibits is not a WTO working language, the submitting party
or third party shall submit a translation into the WTO working language of the submission at the
same time. The Panel may grant reasonable extensions of time for the translation of such exhibits
upon a showing of good cause. Any objection as to the accuracy of a translation should be raised
promptly in writing, no later than the next filing or meeting (whichever occurs earlier) following
the submission which contains the translation in question. Any objection shall be accompanied by a
detailed explanation of the grounds of objection and an alternative translation.

11. In order to facilitate the work of the Panel, each party and third party is invited to make its
submissions in accordance with the WTO Editorial Guide for Panel Submissions attached as
Annex 1, to the extent that it is practical to do so.

12. To facilitate the maintenance of the record of the dispute and maximize the clarity of
submissions, each party and third party shall sequentially number its exhibits throughout the
course of the dispute. For example, exhibits submitted by Ukraine could be numbered UKR-1,
UKR-2, etc. If the last exhibit in connection with the first submission was numbered UKR-5, the
first exhibit of the next submission thus would be numbered UKR-6. To avoid duplication of
exhibits, the parties may submit joint exhibits by numbering them accordingly, for example as
JE-1, JE-2, etc. Each party may also cross-refer to an exhibit submitted by another party by using
the number attributed to the exhibit by the party who initially submitted it. Each party is also
invited to provide a list of exhibits together with the relevant submission.

13. In the interest of full transparency and harmonization of the timetable in DS434, DS435,
DS441, DS458 and DS467, each party is encouraged to make its written communications to the
Panel, including written submissions, any preliminary submissions and written answers to
questions available to the parties in the other disputes at the time that they are submitted to the
Panel.
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14. In the interest of full transparency and harmonization of the timetable in DS434, DS435,
DS441, DS458 and DS467, each party is encouraged to make its written submission in advance of
the first substantive meeting with the Panel, as well as its written rebuttal in advance of the
second substantive meeting with the Panel®, available to the third parties in the other disputes at
the time that they are submitted to the Panel.

Questions

15. The Panel may at any time pose questions to the parties and third parties, orally or in writing,
including prior to each substantive meeting.

Substantive meetings

16. Each party shall provide to the Panel the list of members of its delegation in advance of each
meeting with the Panel and no later than 5.00 p.m. on the fifth working day preceding the first day
of the meeting.

17. In the interest of full transparency and harmonization of the timetable in DS434, DS435,
DS441, DS458 and DS467, the parties agree that the substantive meetings referred to in
paragraphs 18 and 19 shall take place in the presence of the parties to all five disputes.

18. The first substantive meeting of the Panel with the parties shall be conducted as follows:

a. The Panel shall first invite each complainant to make an opening statement to present its
case, in the order in which the disputes were filed. Subsequently, the Panel shall invite
Australia to present its point of view. Before each party takes the floor, it shall provide
the Panel and other participants at the meeting with a provisional written version of its
statement. In the event that interpretation is needed, each party shall provide additional
copies for the interpreters, through the Panel Secretary. Each party shall make available
to the Panel, the other parties and the third parties® the final version of its opening
statement, preferably at the end of the session at which the opening statement is
delivered, and in any event no later than 9.00 a.m. on the first working day following
that session.

b. After the conclusion of the statements, the Panel shall give each party the opportunity to
ask each other questions or make comments, through the Panel. Each party shall then
have an opportunity to answer these questions orally. Each party shall send in writing,
within a timeframe to be determined by the Panel, any questions to the other parties to
which it wishes to receive a response in writing. Each party shall be invited to respond in
writing to the other party's written questions within a deadline to be determined by the
Panel.

c. The Panel may subsequently pose questions to the parties. Each party shall then have an
opportunity to answer these questions orally. The Panel shall send in writing, within a
deadline to be determined by it, any questions to the parties to which it wishes to
receive a response in writing. Each party shall be invited to respond in writing to such
questions within a deadline to be determined by the Panel.

d. Once the questioning has concluded, the Panel shall afford each party an opportunity to
present a brief closing statement, with the complainants presenting their statements
first, in the order in which the disputes were filed. Each party shall make available to the
Panel, the other parties and the third parties’ the final version of its closing statement,

® Third parties' access to the parties' written rebuttals shall be subject to the Additional Procedures
Concerning Strictly Confidential Information, adopted on 1 October 2014, and as amended on 15 December
2014.

6 Third parties' access to the final version of the parties' opening statements at the Panel's first
substantive meeting shall be subject to the Additional Procedures Concerning Strictly Confidential Information,
adopted on 1 October 2014, and as amended on 15 December 2014.

7 Third parties' access to the final version of the parties' closing statements at the Panel's first
substantive meeting shall be subject to the Additional Procedures Concerning Strictly Confidential Information,
adopted on 1 October 2014, and as amended on 15 December 2014.
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preferably at the end of the meeting, and in any event no later than 5.00 p.m. on the
first working day following the meeting.

19. The second substantive meeting of the Panel with the parties shall be conducted as follows:

a. The Panel shall ask Australia if it wishes to avail itself of the right to present its case
first. If so, the Panel shall invite Australia to present its opening statement, followed by
the complainants, in the reverse order to that in which the disputes were filed. If
Australia chooses not to avail itself of that right, the Panel shall invite the complainants
to present their opening statement first, in the reverse order to that in which the
disputes were filed. Before each party takes the floor, it shall provide the Panel and
other participants at the meeting with a provisional written version of its statement. In
the event that interpretation is needed, each party shall provide additional copies for the
interpreters, through the Panel Secretary. Each party shall make available to the Panel,
the other parties and the third parties® the final version of its opening statement,
preferably at the end of the meeting, and in any event no later than 5.00 p.m. on the
first working day following the meeting.

b. After the conclusion of the statements, the Panel shall give each party the opportunity to
ask each other questions or make comments, through the Panel. Each party shall then
have an opportunity to answer these questions orally. Each party shall send in writing,
within a deadline to be determined by the Panel, any questions to the other parties to
which it wishes to receive a response in writing. Each party shall be invited to respond in
writing to the other parties' written questions within a deadline to be determined by the
Panel.

c. The Panel may subsequently pose questions to the parties. Each party shall then have an
opportunity to answer these questions orally. The Panel shall send in writing, within a
deadline to be determined by it, any questions to the parties to which it wishes to
receive a response in writing. Each party shall be invited to respond in writing to such
questions within a deadline to be determined by the Panel.

d. Once the questioning has concluded, the Panel shall afford each party an opportunity to
present a brief closing statement, with the party that presented its opening statement
first, presenting its closing statement first. Each party shall make available to the Panel,
the other parties and the third parties® the final version of its closing statement,
preferably at the end of the meeting, and in any event no later than 5.00 p.m. on the
first working day following the meeting.

Third parties

20. In the interest of full transparency and harmonization of the timetable in DS434, DS435,
DS441, DS458 and DS467, a complaining party's first written submission in one dispute shall be
deemed to be an exercise of its third party rights in the other four disputes. Arguments presented
as a third party only shall be clearly identified as such.

21. The Panel shall invite each third party to transmit to the Panel a written submission prior to
the first substantive meeting of the Panel with the parties, in accordance with the timetable
adopted by the Panel. Each third party is encouraged to submit a single submission, clearly
identifying the dispute(s) to which its views relate. Third party written submissions shall not
exceed 50 pages per third party irrespective of whether a third party chooses to submit a single
written submission.

22. In the interest of full transparency and harmonization of the timetable in DS434, DS435,
DS441, DS458 and DS467, each third party is encouraged to make its written submission to the

8 Third parties' access to the final version of the parties' opening statements at the Panel's second
substantive meeting shall be subject to the Additional Procedures Concerning Strictly Confidential Information,
adopted on 1 October 2014, and as amended on 15 December 2014.

° Third parties' access to the final version of the parties' closing statements at the Panel's second
substantive meeting shall be subject to the Additional Procedures Concerning Strictly Confidential Information,
adopted on 1 October 2014, and as amended on 15 December 2014.
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Panel available to the parties and third parties in the other disputes, at the time that it is
submitted to the Panel.

23. Each third party shall also be invited to present its views orally during a session of the first
substantive meeting, set aside for that purpose, in a statement the duration of which shall be set
by the Panel prior to that session. In the interest of full transparency and harmonization of the
timetable in DS434, DS435, DS441, DS458 and DS467, the parties agree to allow all third parties
having expressed interest in one or more of the five disputes to be present during the entirety of
the third party session, and third parties to each of these disputes are encouraged to allow their
presentations and responses to questions during the third party session to take place in the
presence of the parties and third parties in the other disputes.

24. Each third party shall provide to the Panel the list of members of its delegation in advance of
this session and no later than 5.00 p.m. on the fifth working day preceding this session.

25. The third-party session shall be conducted as follows:
a. The Panel shall first hear the arguments of the third parties, in alphabetical order.

b. Third parties present at the third-party session and intending to present their views
orally at that session, shall provide the Panel, the parties and all other third parties with
provisional written versions of their statements before they take the floor. Third parties
shall make available to the Panel, the parties and other third parties the final versions of
their statements, preferably at the end of the session, and in any event no later than
5.00 p.m. on the first working day following the session.

c. After the third parties have made their statements, the parties may be given the
opportunity, through the Panel, to ask the third parties questions for clarification on any
matter raised in the third parties' submissions or statements. Each party shall send in
writing, within a timeframe to be determined by the Panel, any questions to a third party
to which it wishes to receive a response in writing.

d. The Panel may subsequently pose questions to the third parties. Each third party shall
then have an opportunity to answer these questions orally. The Panel shall send in
writing, within a timeframe to be determined by it, any questions to the third parties to
which it wishes to receive a response in writing. Each third party shall be invited to
respond in writing to such questions within a deadline to be determined by the Panel.

Descriptive part

26. The description of the arguments of the parties and third parties in the descriptive part of the
Panel reports shall consist of executive summaries provided by the parties and third parties, which
shall be annexed as addenda to the reports. These executive summaries shall not in any way serve
as a substitute for the submissions of the parties and third parties in the Panel's examination of
the case.

27. Each party shall submit an integrated executive summary of the facts and arguments as
presented to the Panel in its written submissions and oral statements, in accordance with the
timetable adopted by the Panel. This integrated summary may include a summary of responses to
questions. The integrated executive summary submitted by each complainant shall not exceed 30
pages. The integrated executive summary submitted by Australia shall not exceed 40 pages. The
Panel will not summarize in the descriptive part of its report, or annex to its report, the parties'
responses to questions.

28. Each third party shall submit an executive summary of its arguments as presented in its
written submission and statement in accordance with the timetable adopted by the Panel. This
summary may also include a summary of responses to questions, where relevant. The executive
summary to be provided by each third party shall not exceed 5 pages.
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Interim review

29. Following issuance of the interim reports, each party may submit a written request to review
precise aspects of the interim report in the respective dispute and request a further meeting with
the Panel, in accordance with the timetable adopted by the Panel. The right to request such a
meeting shall be exercised no later than at the time the written request for review is submitted.

30. In the event that no further meeting with the Panel is requested, each party may submit
written comments on the other party's written request for review, in accordance with the timetable
to be adopted by the Panel. Such comments shall be limited to commenting on the other parties'
written requests for review.

31. The interim reports, as well as the final reports prior to their official circulation, shall be kept
strictly confidential and shall not be disclosed.

Service of documents
32. The following procedures regarding service of documents shall apply:

a. Each party and third party shall submit all documents to the Panel by filing them with
the DS Registry (office No. 2047).

b. Each party and third party shall file its documents with the DS Registry and serve copies
on the other parties (and third parties where appropriate) by 5.00 p.m. (Geneva time)
on the due dates established by the Panel.

c. Each party and third party shall file with the DS Registry eight (8) paper copies of all
documents it submits to the Panel, except executive summaries submitted in accordance
with paragraphs 27 and 28 above, and exhibits. Exhibits may be provided on CD-ROM
or DVD. In this case, six (6) CD-ROMs or DVD and two (2) paper copies of such exhibits
shall be filed. The paper copies of such exhibits shall be filed no later than 5 p.m.
(Geneva time) on the first working day following the due date established by the Panel
for the documents to be submitted. The DS Registrar shall stamp the documents with
the date and time of the filing.

d. Each party and third party shall also provide an electronic copy of all documents it
submits to the Panel on the due date, in PDF and in Microsoft Word format, either on a
CD-ROM, a DVD, or as an e-mail attachment. If the electronic copy is provided by e-
mail, it should be addressed to ****@wto.org, with a copy to **** ****@wto.org,
****.****@Wto.orq, ****.****@Wto.orq, ****.****@Wto.orq, ****.****@Wto.orq
and **** x*x*@wto.org. If a CD-ROM or DVD is provided, it shall be filed with the DS
Registry. The electronic PDF version shall constitute the official version for the purposes
of the record of the dispute.

e. Each party shall serve any document submitted to the Panel directly on the other party
to the dispute. Each party shall, in addition, serve on all third parties having notified
their interest in the dispute its written submissions in advance of the first substantive
meeting with the Panel.

f. Each third party shall serve any document submitted to the Panel directly on all of the
parties and on those other third parties having notified their interest in the same
dispute. Each party and third party shall confirm, in writing, that copies have been
served as required at the time it provides each document to the Panel.

g. A party or third party may submit its documents to a party or third party in electronic
format only.

h. The procedure described in subparagraph g. shall also apply to submissions filed
pursuant to paragraphs 13, 14 and 22.

i. The Panel shall provide the parties with an electronic version of the descriptive part, the
interim report and the final report, as well as of other documents as appropriate. When
the Panel transmits to the parties or third parties both paper and electronic versions of a
document, the paper version shall constitute the official version for the purposes of the
record of the dispute.


mailto:****@wto.org
mailto:***.***@wto.org
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33. The Panel reserves the right to modify these procedures as necessary, after consultation with
the parties.



WT/DS435/R/Add.1 « WT/DS441/R/Add.1 « WT/DS458/R/Add.1 « WT/DS467/R/Add.1

- A-Q -

ANNEX A-2

ADDITIONAL WORKING PROCEDURES CONCERNING STRICTLY CONFIDENTIAL
INFORMATION?

Adopted on 1 October 2014, as amended on 15 December 2014

The following procedures apply to strictly confidential information (SCI) submitted in the course of
the Panel proceedings.

1. For the purposes of these proceedings, Strictly Confidential Information (SCI) means any
financial, commercial or government confidential information: (a) that is clearly designated as
such by the party or third party submitting it; (b) that is not otherwise accessible to the general
public; and (c) that is commercially sensitive or, in the case of government confidential
information, the release of which could reasonably be considered to cause or threaten to cause
harm to the public interest, including by impairing the ability of the government to conduct its
work. Each party and third party shall act in good faith and exercise restraint in designating
information as SCI. The Panel shall have the right to intervene in any manner that it deems
appropriate, if it is of the view that restraint in the designation of SCI is not being exercised. If a
party, or the Panel, contests the designation of information as SCI, the party or third party
designating the information shall provide reasons for the designation within three (3) working
days. After giving the parties an opportunity to comment on the justification provided within three
(3) working days, the Panel shall decide on the designation of the information.

2. As required by paragraph 3 of the Working Procedures of the Panel?, the deliberations of
the Panel and the documents submitted to it shall be kept confidential. Further, as required by
Article 18.2 of the DSU a party or third party having access to information designated as SCI
submitted in these Panel proceedings shall treat it as confidential and shall not disclose that
information other than to those persons authorized to receive it pursuant to these working
procedures. Each party and third party is responsible for ensuring that its employees, outside
advisers and experts comply with these Additional Working Procedures to protect SCI.

3. Panel Members and employees of the WTO Secretariat assigned to the present dispute
shall have access to SCI submitted in these proceedings. Employees of the Governments of
Ukraine, Honduras, Dominican Republic, Cuba, Indonesia, and Australia shall have access to SCI
submitted in these Panel proceedings to the extent necessary for their involvement in their official
capacity in DS434, DS435, DS441, DS458 or DS467 proceedings. Subject to paragraph 4 of the
Working Procedures of the Panel, parties may give access to SCI to outside advisers and experts
providing assistance to the parties in these proceedings and their clerical staff. SCI, whether
submitted as part of a document or in oral form to the Panel, shall not be disclosed to employees,
officers or commercial agents of an enterprise engaged in the tobacco industry, including in the
production, export or import of tobacco products, or employees or officers of an industry
association of such enterprises, unless the information is business confidential information that
pertains exclusively to the enterprise of which the person is an employee, officer or commercial
agent.

4. Third parties to these Panel proceedings shall receive the confidential versions of the first
written submissions of the parties to the Panel and redacted versions of exhibits to the first written
submissions of the parties where those exhibits contain SCI. In addition, third parties shall receive
the parties' written rebuttals, the final version of the parties' opening and closing statements at
the Panel's first and second substantive meetings, and any exhibits to these, with the

! These additional procedures were originally adopted on 1 October 2014 in accordance with the Panel's
Working Procedures adopted on 17 June 2014, as amended on 1 October 2014. These additional procedures
are hereby amended in accordance with the Panel's Working Procedures as further amended on
15 December 2014.

2 Adopted on 17 June 2014, as amended on 1 October 2014, and as further amended on
15 December 2014.
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understanding that third parties shall receive redacted versions of such rebuttals, statements or
exhibits where these contain SCI.

5. The redacted versions of the parties' written rebuttals and statements mentioned in
paragraph 4, as well as any exhibits thereto or to the parties' first written submissions, containing
SCI shall be sufficient to convey a reasonable understanding of the nature of the information at
issue. Employees of the Governments of third parties to any of the above listed disputes, and their
outside advisers, may request access to the non-redacted version of an exhibit to a party's first
written submission containing SCI for the purpose of participating effectively in the Panel
proceeding. The Panel, in consultation with the parties, shall decide whether to grant access to
such SCI, taking into consideration the sensitivity of the information and the need for the third
party to see the information in order to ensure that their interests as a third party are fully taken
into account. If granted, the third party's access to such SCI will take place on the premises of the
WTO Secretariat, unless good cause is shown for an alternative arrangement. Third parties shall be
entitled to review, but not to copy, the SCI accessed on the premises of the WTO Secretariat.

6. Each party and third party shall maintain a list of the names of all outside advisers and
experts provided with access to SCI. The list shall be updated when additional outside advisers or
experts are provided with access to SCI.

7. A party or third party submitting or referring to SCI in any document submitted to the
Panel (including in any exhibits) shall mark the cover and the first page of the document
containing any such information with the words "Contains Strictly Confidential Information". The
specific information in question shall be enclosed in double brackets, as follows: [[xx.xxx.xx]], and
the notation "Contains Strictly Confidential Information" shall be marked at the top of each page
containing the SCI. In the case of an oral statement containing SCI, the party or third party
making such a statement shall inform the Panel before making it that the statement will contain
SCI, and the Panel will ensure that only persons authorized to have access to SCI pursuant to
these Additional Working Procedures are in the room to hear that statement.

8. Any SCI that is submitted in binary-encoded form shall be clearly marked with the
statement "Strictly Confidential Information” on a label on the storage medium, and clearly
marked with the statement "Strictly Confidential Information" in the binary-encoded files.

9. The parties, third parties, the Panel, the WTO Secretariat, and any others permitted to
have access to documents containing SCI under the terms of these Additional Working Procedures
shall store all documents containing SCI so as to prevent unauthorized access to such information.

10. The Panel will not disclose in its report any information designated as SCI under these
Additional Working Procedures. The Panel may, however, make statements of conclusion based on
such information. Before the Panel makes its final report(s) publicly available, the Panel shall give
each party or third party an opportunity to ensure that any information it has designated as SCI is
not contained in the report(s).

11. At the conclusion of the dispute®, and within a period to be fixed by the Panel, each party
shall return all documents (including electronic material) containing SCI, submitted during the
Panel proceedings, to the party that submitted such documents, certify in writing to the Panel and
the other parties that all such documents have been destroyed, or otherwise protect the SCI
against public disclosure, consistent with the party's obligations under its domestic laws. The WTO
Secretariat shall have the right to retain one copy of each of the documents containing SCI for the
archives of the WTO.

12. If a party formally notifies the DSB of its decision to appeal pursuant to Article 16.4 of the
DSU, the Secretariat will inform the Appellate Body of these procedures and will transmit to the
Appellate Body any SCI governed by these procedures, including any submissions containing
information designated as SCI under these working procedures. Such transmission shall occur
separately from the rest of the Panel record, to the extent possible.

3 Where this is defined as when (a) the Panel or Appellate Body report is adopted by the DSB, or the
DSB decides by consensus not to adopt the Panel or the Appellate Body report; (b) the authority for the
establishment of the Panel lapses under Article 12.12 of the DSU; or (c) a mutually satisfactory solution is
notified to the DSB under Article 3.6 of the DSU.
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13. At the request of a party, and in consultation with the other parties, the Panel may apply
these working procedures or an amended form of these working procedures to protect information
that does not fall within the scope of the information set out in paragraph 1. The Panel may, with

the consent of the parties, waive any part of these procedures.
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ANNEX B-1

INTEGRATED EXECUTIVE SUMMARY OF THE ARGUMENTS OF HONDURAS

I INTRODUCTION

1. This dispute is about whether Australia has breached its WTO obligations through the means
by which it has sought to change consumer behaviour relating to smoking. The dispute is not
about whether smoking is dangerous or whether it affects the health of many people in Australia
and around the world - it is and it does. Similarly, the dispute is not about whether governments
have the right to regulate tobacco products and to take measures to decrease smoking prevalence
and consumption - clearly they do. Indeed, Honduras has itself implemented comprehensive
tobacco regulation measures and shares Australia's goal of reducing smoking prevalence and
tobacco consumption. Honduras certainly does not wish to constrain a government's ability to
regulate tobacco products in a WTO-consistent manner where necessary and justifiable. Honduras
differs with Australia on the critical point that no matter how legitimate the objective that a WTO
Member pursues through domestic regulation, it must also respect its WTO obligations. Honduras
considers the means chosen to fulfill Australia's smoking reduction objective are unlawful,
ineffective and disproportionate.

2. Australia maintains the "plain packaging measures" at issue in this dispute through the
following legal instruments: (i) the Tobacco Plain Packaging Act 2011, Act No. 148 of 2011, "An
Act to discourage the use of tobacco products, and for related purposes" ("TPP Act"); (ii) the
Tobacco Plain Packaging Regulations 2011 (Select Legislative Instrument 2011, No. 263), as
amended by the Tobacco Plain Packaging Amendment Regulation 2012 (No. 1) (Select Legislative
Instrument 2012, No. 29) ("TPP Regulations"); and (iii) the Trade Marks Amendment (Tobacco
Plain Packaging) Act 2011, Act No. 149 of 2011, "An Act to amend the Trade Marks Act 1995, and
for related purposes" ("Trade Marks Amendment Act 2011").

3. The plain packaging measures impose a number of requirements that seek to standardize
the presentation of the product and the packaging of tobacco products in Australia. Most notably,
Australia's TPP Act provides that "[n]o trade mark may appear anywhere on a tobacco product"
other than as permitted by the TPP Regulations. The TPP Act also provides, inter alia, that "[n]o
trade mark may appear anywhere on the retail packaging of tobacco products"”, permitting the
appearance of only the brand, variant, business or company name and other marks pursuant to
the relevant legislative requirements. The appearance of the brand name is regulated by the TPP
Act and the TPP Regulations. The TPP Act further requires that tobacco product packages be "drab
dark brown" (specified as Pantone 448C in the Regulations) in a matte finish, with no other
colours, logos or brand features visible on the package, other than the brand and variant name in
a standardised form and font below the graphic health warnings ("GHWSs"). Tobacco product
packaging will continue to contain GHWs, which are increasing from 30 to 75 percent of the front
surface of each package and continue to cover 90 per cent of the back surface of the package. The
TPP Act and TPP Regulations also regulate the physical features of retail tobacco packaging,
imposing a standardised type and size of packaging. Cigarette packs and cartons must have a
standardised shape with no decorative elements, and cigarette packs must have flip-top openings.
The lining of cigarette packs must only be foil backed with paper or a material allowed by the
TPP Regulations. Similar standardisation requirements are imposed on cigars and their packaging.

4, As explained in greater detail below, Honduras claims that Australia's plain packaging
measures are inconsistent with its obligations under the Agreement on Trade-Related Aspects of
Intellectual Property Rights ("TRIPS Agreement") and the Agreement on Technical Barriers to
Trade ("TBT Agreement").

5. The tobacco sector is an essential part of Honduras' economy. Internationally, the high
quality tobacco grown by Honduras is becoming more and more in demand to manufacture cigars.
This favours cigar exports, which generate large amounts of local employment in specific areas of
the country, such as the Department of El Paraiso situated in Honduras' eastern region. The
tobacco industry produces benefits in the primary and secondary sectors of the tobacco value and
supply chain. In 2011, Honduras' cigar exports amounted to USD 80 million, while cigarette
exports totalled USD 30 million. In the period 2006-2010, the Honduran tobacco sector made
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annual contributions of 0.4 per cent to the country's Gross Domestic Product. Moreover, the
tobacco sector generates almost 14,000 direct and indirect jobs in Honduras. Honduras aspires to
develop high-value tobacco-related trademarks and geographical indications ("GIs") in the future.
Indeed, the loss of the opportunity to compete on the basis of high-value brands, including in the
cigar segment, is one of the reasons why Honduras has decided to initiate this dispute.

6. As a general matter, it must also be noted that the World Health Organization's Framework
Convention on Tobacco Control ("FCTC") does not require that Parties implement plain packaging
measures in their jurisdiction. Article 11 of the FCTC requires Parties to adopt and implement
effective measures to ensure that tobacco product packaging and labelling do not promote a
tobacco product "by any means that are false, misleading, deceptive or likely to create an
erroneous impression". There is no reference to plain packaging in Article 11 of the FCTC. Article
13 of the FCTC requires Parties to undertake a comprehensive ban of all tobacco advertising,
promotion and sponsorship, in accordance with their constitution or constitutional principles. There
is no reference to plain packaging in Article 13 of the FCTC. Neither do the FCTC Guidelines for
Article 11 and Article 13 impose any obligation to adopt plain packaging. These non-binding
Guidelines merely suggest that Parties "should consider" the adoption of plain packaging. The
record shows that, at the time these Guidelines were considered for adoption, the WHO's legal
counsel noted that "restricting or eliminating registered trademarks might be seen in some
jurisdictions as an infringement of those trademark rights" and that "the situation was not the
same in all countries since it depended on national law and the international obligations of the
State concerned". The "consideration" that the Guidelines recommend should clearly include an
examination of whether such measures would be consistent with the Party's obligations under
international law, such as the obligations under the WTO Agreements for those Parties also
Members of the WTO. Honduras notes that the FCTC itself requests Parties to adopt "effective" and
"evidence-based" tobacco control measures. In Article 2.1, the FCTC provides that "stricter
requirements" that go beyond what is required by the FCTC, like plain packaging, must be "in
accordance with international law", which includes WTO law.

II. AUSTRALIA'S PLAIN PACKAGING MEASURES VIOLATE THE TRIPS AGREEMENT
A. INTRODUCTION

7. The importance of intellectual property rights to modern society and the global economy is
evident. Intellectual property rights are present in the goods and services that are bought and sold
on a daily basis. Trademark protection is thus an essential part ofthe multilateral trading system.
Trademarks are an essential instrument of fair competition. Intellectual property rights are private
rights that WTO Members must protect. Part II, Section 2 of the TRIPS Agreement imposes a
number of obligations on Members in terms of the protection of a special category of intellectual
property rights, trademarks. In so doing, the TRIPS Agreement disciplines the regulatory freedom
of Members. The TRIPS Agreement reflects a number of principles of trademark protection that are
fundamental, namely, that the functional criterion of "distinctiveness" is the essence of the
trademark; that the validity and protectability of a trademark is to be examined on an individual
basis and not as part of a group based on, for example, the type of trademark or the nature of the
product; that trademarks are private and exclusive rights the scope of protection and power of
enforcement of which depend on the action or inaction of the trademark owner; that "use" of the
mark is essential to the creation, maintenance and enforcement of trademark rights; that
trademarks are to be protected "as is" and thus in the form that they are registered and used; and
that trademarks are important elements of "fair competition" in the market. These different
principles are reflected in the text of the TRIPS Agreement. It is this text that forms the basis of
Honduras' claims. Australia's plain packaging measures are inconsistent with each of these
principles and thus violate the TRIPS Agreement because they deny the functional nature of
trademarks as signs to distinguish products.

8. In response to practically all of Honduras' claims under the TRIPS Agreement, Australia
argues that the acceptance of Honduras' arguments would mean that WTO Members will no longer
be able to regulate or ban the sale of products that pose risks to health or to adopt comprehensive
advertising bans for tobacco products because such general product or advertising bans would
violate the TRIPS Agreement. These concerns are without merit. The TRIPS Agreement provides
ample flexibility and policy space to Members to deal with trademarks that pose concerns from a
public health perspective both at the stage of registration and thereafter when the trademark is
used on a product in the market. There is no need to eviscerate trademark rights in order to
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regulate products that may be harmful to health. The fact that the sale of products can be
restricted or prohibited is clear from Article 19.1 of the TRIPS Agreement, which explicitly
recognises that Members may adopt measures banning products, even though these measures
may affect incidentally the use of the trademarks for those products. Furthermore, to the extent
that it is the trademark rather than the product that is a cause of concerns, the TRIPS Agreement
provides broad regulatory authority to deal with such trademark-specific concerns based on an
individual assessment of the mark. Article 6quinquies(B) of the Paris Convention and Article 15.2
of the TRIPS Agreement (relating to registration and validity of trademarks), and Article 20 (in so
far as it concerns flexibility for use-related requirements) allow Members to take measures to deal
with specific trademarks that are considered to be misleading or deceptive for example. Thus,
contrary to Australia's assertions, Honduras' interpretation of the TRIPS Agreement does not lead
to the conclusion that the TRIPS Agreement prevents restrictions on the sale of addictive and/or
dangerous products. Australia's general rebuttal arguments erroneously suggesting that Honduras
is developing an absolute and positive "right to use" argument that would unduly restrict
regulatory policy are in error, and merely seek to divert the Panel's attention from the proper
scrutiny of the consistency of the plain packaging measures with WTO law. The TRIPS Agreement
does not prevent Members from regulating the product or banning product advertisements. As
evidenced by the Australian advertisement ban in place since 1992, trademarks can still maintain
their distinctiveness, and trademark rights can still be enforced when allowed to be used on
products, even under a general ban on advertising.

B. AUSTRALIA'S PLAIN PACKAGING MEASURES ARE INCONSISTENT WITH
ARTICLE 15.4 OF THE TRIPS AGREEMENT

9. Honduras submits that Australia's trademark restrictions on tobacco products and retail
packaging violate Article 15.4, read in the context of Article 15.1 of the TRIPS Agreement, by
preventing inherently non-distinctive signs from ever acquiring distinctiveness through use. A sign
that is not distinctive, either inherently or as a result of its use, cannot be registered as a
"trademark". Under the plain packaging measures, the nature of the goods (namely, tobacco
products) to which the sign is to be applied, is the reason for not permitting the use of the non-
inherently distinctive sign. Therefore, the nature of the goods forms an obstacle to the registration
of those otherwise non-inherently distinctive signs as "trademarks" in violation of Article 15.4 of
the TRIPS Agreement.

10. Article 15.4 provides that "[t]he nature of the goods or services to which a trademark is to
be applied shall in no case form an obstacle to registration of the trademark". The "goods" at issue
are "tobacco products" that are defined in Section 4 of the TPP Act and fall within the scope of the
plain packaging measures. Article 15.1 defines the term "trademark" in a broad manner as: "[a]ny
sign, or any combination of signs, capable of distinguishing the goods or services of one
undertaking from those of other undertakings". Importantly, Article 15.1, third sentence, further
establishes that "[w]here signs are not inherently capable of distinguishing the relevant goods ...,
Members may make registrability depend on distinctiveness acquired through use" (emphasis
added). Thus, use is a critical condition precedent for the registration of such signs, explicitly
recognised in the TRIPS Agreement. In fact, use is the only means by which an inherently non-
distinctive sign may acquire distinctiveness for a particular product. Inhibiting use, by definition,
poses an obstacle to the ability of non-distinctive signs to acquire distinctiveness and, as a result,
to become eligible for registration.

11. According to Article 15.1 (third sentence), WTO Members "may" make registrability of
inherently non-distinctive marks dependent on distinctiveness acquired through use. Australia has
exercised this option in its Trade Marks Act 1995, which focuses heavily on use permeating all
aspects of the "life cycle" of a trademark in Australia. It is thus clear that the assessment of
distinctiveness of an inherently non-distinctive mark under Australia's Trade Marks Act 1995 would
necessarily have to focus upon the extent of the use of this mark prior to the filing date of the
application for its registration. The extent of use would thus be determinative of whether the mark
would be registered.

12. In light of the above background, the plain packaging trademark restrictions, by prohibiting
the use of non-word marks (such as design, figurative, or composite marks), make it impossible
for an applicant to acquire distinctiveness through actual and extensive use. This prohibition of the
use of non-inherently distinctive signs applies only to tobacco products. Australia, therefore, has
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created an obstacle to registration based on the nature of the goods in a manner inconsistent with
Article 15.4 of the TRIPS Agreement.

13. Australia has not presented any evidence showing that non-inherently distinctive signs that
acquire distinctiveness through use can be registered as trademarks for tobacco products. Instead,
Australia attempted to rebut Honduras' claim by making general assertions that are not supported
by the text of the TRIPS Agreement and that misrepresent the effect of the plain packaging
measures under Australian law. First, Australia alleged that the complainants confuse a "sign" with
a "trademark", and it asserts that a non-inherently distinctive "sign" that has not yet acquired
distinctiveness through use is not a "trademark" and must not be registered as such. This
argument is based on circular reasoning and an overly formalistic interpretation of the terms in
Article 15.4, isolated from their context. Article 15 focuses on signs that either are distinctive or
acquire distinctiveness through use and therefore can be registered as trademarks and obtain the
protection guaranteed by the TRIPS Agreement. The focus of Honduras, and other complainants,
on signs and whether these signs can be registered as trademarks, without the nature of the
product to which they apply being an obstacle to eventual registration, is thus entirely appropriate
and consistent with the text and context of Article 15.4. Second, Australia made an
unsubstantiated assertion that Section 28 of the TPP Act ensures that the operation of the Act does
not prevent trademark owners from registering their marks. Australia has never adequately
explained how this provision ensures that, under the plain packaging measures, an owner is
allowed to register an inherently non-distinctive sign in connection with a tobacco product as a
trademark. Section 28 does not address the fundamental obligation under Australia's trademark
law that only signs that are distinctive merit trademark protection. In particular, pursuant to
Section 41(3) of the Trade Mark Act 1995, non-inherently distinctive signs will not be able to be
registered and protected in Australia unless they have been used in Australia to such an extent
that they do in fact distinguish the goods to which they apply. Section 28 of the TPP Act does not
address matters regulated by Section 41(3) of the Trade Mark Act - it mainly protects against the
loss of registration or protection that could otherwise have been the consequence of the
requirement of genuine use of the trademark for maintaining registration and protection.

C. AUSTRALIA'S PLAIN PACKAGING MEASURES ARE INCONSISTENT WITH
ARTICLE 16.1 AND ARE NOT JUSTIFIED UNDER ARTICLE 17 OF THE
TRIPS AGREEMENT

14. Australia's plain packaging measures violate Article 16.1 of the TRIPS Agreement, which sets
forth the minimum guaranteed level of protection to be provided to owners of registered
trademarks, namely the exclusive right of the owners to enjoin unauthorised third-party uses of
their registered trademarks. The scope of protection guaranteed under Article 16.1 depends on the
owner's ability to use its mark and the resulting strength of the mark in the marketplace. The
more use is made of the mark, the stronger the mark; and the stronger the mark, the greater its
scope of protection vis-a-vis unauthorised third-party uses. These fundamental principles are
commonly recognised, including in Australia's own legislation, which emphasises the importance of
the use of trademarks. The inherent dependence of the use of trademark to afford protection to
the trademark has been acknowledged by many third parties and authoritative IP associations,
including the International Association for the Protection of Intellectual Property ("AIPPI") and
MARQUES. Based on a survey of its domestic AIPPI chapters, the Association adopted a Resolution
in September 2013 stating: "The continuous and extensive use of a trademark can have an effect
on its scope of protection (see, e.g. Article 16 (2) and (3) TRIPS with express reference to Article
6bis Paris Convention), and can contribute to the notoriety, reputation and/or the goodwill/value of
the mark. In consequence, a restriction in the nature of plain packaging amounts to a serious
impairment of the trademark rights and can cause considerable damage to the trademark right
holder". MARQUES, the leading European trademark association, noted in its amicus curiae brief
that, "[a] measure that prevents the mark from maintaining its scope of protection or from
growing its notoriety and strength through use as intended is thus inconsistent with the rights
conferred on registered trademark owners under Article 16.1 TRIPS. For certain marks that are not
inherently distinctive, like colours for example, a measure that prevents them from being used,
like standardized packaging, could actually lead to these marks becoming 'generic' again". The link
between use and distinctiveness/scope of protection of a trademark has also been explicitly
acknowledged by the panel in EC - Trademarks and Geographical Indications (Australia).

15. Australia's plain packaging measures significantly reduce - if not completely eliminate - the
ability of the owners of tobacco-related trademarks to prevent their unauthorised third-party use
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by prohibiting the use of a wide array of trademarks on tobacco products and packaging that were
previously used to distinguish tobacco products, in a manner inconsistent with Article 16.1. The
courts will find that there is no likelihood of confusion because the trademark has lost much of its
strength as a result of mandatory non-use. This, in turn, will lead to a further weakening of the
distinctiveness of the trademark as similar signs on similar products will likely be allowed to be
used. This means that it is not just the original prohibition on use that weakens the trademark and
its scope of protection; rather this prohibition allows further encroachment on the previously
protected "territory" of the trademark leading to what Professor Dinwoodie in his expert report
finding that plain packaging violates Article 16.1 referred to as "death by a thousand cuts". Article
16 requires Members to grant private rights of enforcement and protection in order to allow the
trademark owner to protect the distinctiveness of the trademark. The strength of the mark and the
level of protection are to be determined by the actions of the trademark owners exercising their
private rights. Plain packaging reduces protection below this minimum guaranteed level.

16. The most plausible situation in which an infringement could occur is with respect to the use
of a similar trademark (e.g. a different word mark with a similar combination of colours or design
elements) on a similar product (e.g. electronic cigarettes or various tobacco accessories). The
reduced ability of consumers to recognize the original trademark will make it easier for an
unauthorised third party to demonstrate that its use is not likely to deceive or cause confusion
with the original mark, and, therefore, does not constitute an infringement of this mark.
Consequently, the plain packaging measures prevent the owners of duly registered tobacco-related
trademarks from enforcing their rights under Article 16.1, by enjoining unauthorised third-party
uses.

17. However, Honduras does not rule out that there could be a violation of Article 16.1 under
other scenarios of infringements contemplated under this provision, in particular the use of
identical signs, such as colours or design elements, on similar goods. As the distinctiveness of
tobacco-related trademarks recedes and their protection weakens, it is likely that a usurper would
be able to encroach more closely on the registrant's marks, possibly even including word-marks.
The more distinctive a mark, the higher degree of protection it enjoys. The measures will have an
even stronger effect on non-inherently distinctive signs registered as trademarks, as the
distinctiveness of these signs (acquired through use) will (without their use) be even more
weakened in the eyes of consumers. Such marks will inevitably lose their protection.

18. Australia did not respond to Honduras' arguments on the importance of the use of the mark
to the strength of the trademark and thus to its scope of protection and the minimum guaranteed
enforcement rights under Article 16.1 of the TRIPS Agreement. Instead, Australia addressed
Honduras' claim at an upstream, abstract level, by claiming that Article 16.1 confers only a
negative right to prevent the use of similar signs by third parties and not a "positive right to use" a
trademark. In Australia's view, Article 16.1 does not concern "the public regulatory relationship
between owners of trademarks and sovereign governments". A slight variation of the above
argument is Australia's contention that Article 16.1 does not create the "right of confusion”, and
that Article 16.1 does not serve to protect the "economic function" of trademarks to distinguish the
goods, because this would have otherwise implied the existence of a "positive right to use".
Honduras does not consider that the use of labels such as "negative rights" or "positive right to
use" are helpful for the Panel's work of interpreting and applying Article 16.1. These labels do not
reflect treaty language and are thus not helpful to discerning the meaning of WTO provisions. More
importantly, Honduras has never asserted that there exists an absolute positive right to use
trademarks that results from their registration. Article 16 imposes an obligation on Members to
guarantee a minimum level of private rights to trademark owners that allows them to successfully
protect the distinctiveness and source-indicating function of their marks in the context of
infringement proceedings. The TRIPS-obligation of WTO Members is to guarantee that the
registered trademark owner will be able to successfully do so, if he so wishes. A measure that
undermines negative enforcement rights of trademark holders under Article 16.1 by diminishing
the distinctive power of all trademarks registered with respect to a specific product (such as in
casu plain packaging) would necessarily violate this provision that seeks to protect the
distinctiveness of the trademark.

19. Similarly, Honduras has never argued that Article 16.1 creates a "right to confusion".
Rather, Honduras noted that the "likelihood of confusion" is a normative assessment that is
relevant in the context of any infringement proceeding. The strength of the mark, as determined
by the extent to which the mark is used in trade, is a key aspect of such a "likelihood of confusion"
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assessment, as are the other key factors of the infringement analysis, such as the similarity of
signs and similarity of products.

20. Section 28 of the TPP Act on which Australia relies to argue that the "negative" rights of
trademark owners are not affected does not address the problem of the erosion of distinctiveness,
and consequently the scope of protection, of registered tobacco-related trademarks resulting from
the operation of the TPP Act. Similarly, Section 28 does not regulate the issue of the maintenance
of protection of tobacco-related marks vis-a-vis their potential use by third parties.

21. In light of the above, Australia's limited rebuttal fails to address the arguments of Honduras
and thus Honduras' prima facie case of a violation of Article 16.1 stands. In the event the Panel
finds the plain packaging trademark restrictions are inconsistent with Article 16.1, Honduras
submits that these measures cannot be justified under Article 17 of the TRIPS Agreement. The
plain packaging measures do not constitute "limited exceptions", and they fail to take into account
the legitimate interests of the owners of tobacco-related trademarks in using their original
trademarks in connection with the relevant goods. In any event, Australia did not invoke the
exception under Article 17.

D. AUSTRALIA'S PLAIN PACKAGING MEASURES ARE INCONSISTENT WITH
ARTICLE 2.1 OF THE TRIPS AGREEMENT AND ARTICLE 6QUINQUIES A(1) OF THE
PARIS CONVENTION

22. Honduras further submits that the trademark restrictions are inconsistent with
Article 6guinguies of the Paris Convention, incorporated into the TRIPS Agreement through
Article 2.1 thereof. Pursuant to this provision, a trademark registered in the country of origin, a
WTO Member must be accepted for filing and protected "as is" in other WTO Members (i.e. "telle
quelle" principle). This essentially means that WTO Members may not require that a trademark,
already registered in the country of origin, be modified or altered as a condition for acceptance for
filing and protection in their territory. WTO Members are obliged to accept for filing and to protect
a trademark in the original form in which it was registered in the country of origin.

23. The plain packaging measures are inconsistent with Article 6quinquies(A)(1) of the Paris
Convention incorporated through Article 2.1 of the TRIPS Agreement, because Australia fails to
protect, in its original form, every tobacco-related trademark that has been previously registered
in the country of origin. From a practical perspective, the obligation to afford "protection"
necessarily requires Members to allow some minimal use of trademarks in the course of trade,
since use is of crucial importance for the acquisition, scope, maintenance and enforcement of
trademark rights. This is true in particular for design (image) marks and composite marks, the
protection of which may inherently depend on use, but also for word-marks. Moreover, the
TRIPS Agreement itself, in its preamble and footnote 3, recognises that the term "protection"
under Article 6guinquies(A)(1) also applies to the use of the trademark.

24. In response to Honduras' claim, Australia asserts that the requirement under Article
6quinquies(A)(1) that a trademark "be accepted for filing and protected as is" refers merely to the
protection conferred as a result of the registration, and does not set minimum standards with
respect to how that trademark is to be protected. Australia's response is based on its erroneous
understanding of the legal standard under Article 6quinquies(A)(1), the nature of this provision
within the TRIPS framework, as well as of Honduras' claim. First, Article 6quinquies(A)(1)
establishes two independent obligations: (i) to accept for filing "as is", and then (ii) to protect "as
is" every trademark duly registered in the country of origin. Australia reads out from the scope of
Article 6quinquies(A)(1) the terms "protected as is" by suggesting that Members satisfy the above
two obligations by merely allowing the registration of trademarks "as is". Australia's interpretation
is, therefore, inconsistent with the principle of the effective treaty interpretation, recognised by the
Appellate Body in previous disputes. Australia's contention that Honduras' claim is based on "the
right to use" argument is also incorrect. Honduras has not argued that the terms of Article
6quinquies A(1) create a "right to use". Rather, in Honduras' view, the ability to use a trademark is
an integral part of the availability, acquisition, scope, maintenance and enforcement of trademark
rights, and is, therefore, of crucial importance for the effective "protection" of a trademark "as is".
This link between use and protection is recognized by the TRIPS Agreement and Australia's own
legislation. Australia has never disputed this link.
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E. AUSTRALIA'S PLAIN PACKAGING MEASURES ARE INCONSISTENT WITH
ARTICLE 20 OF THE TRIPS AGREEMENT

1. The plain packaging measures are special requirements that unjustifiably
encumber the use of trademarks in the course of trade

25. Australia's plain packaging trademark restrictions are inconsistent with Article 20 of the
TRIPS Agreement, which provides that "the use of a trademark in the course of trade shall not be
unjustifiably encumbered by special requirements, such as ... use in a special form or use in a
manner detrimental to its capability to distinguish the goods or services of one undertaking from
those of other undertakings".

26. The plain packaging trademark restrictions constitute the "ultimate encumbrance", because
they prohibit the use of almost all trademarks on tobacco products and packaging in the course of
trade (i.e. retail trade), and to the extent that they permit certain word-marks, such as brand and
variant names, they require use of such marks in a highly regularised, standardised form and font.

27. The plain packaging measures encumber the use of a trademark "by special requirements".
This is so because the plain packaging measures impose requirements specifically and directly on
the use of trademarks. In fact, the measures' trademark restrictions fall under two of the three
examples of "special requirements" listed in Article 20: (a) the use of a trademark in a special
form; and (b) the use in a manner detrimental to the capability of a trademark to distinguish the
goods of one undertaking from those of other undertakings. The trademark restrictions prescribe
the use of a tobacco-related trademark in a special form, as they only allow the display of
particular types of word-marks (the brand and variant name in a standardized format) on tobacco
products and retail packaging. All other types of trademarks (e.g. design (image) marks and
composite marks) cannot be displayed on tobacco products and packaging. In addition, the plain
packaging trademark restrictions prescribe "use in a manner detrimental to the capability of a
trademark to distinguish the goods of one undertaking from those of other undertakings". One of
the core objectives of the plain packaging measures is to make all retail packages for tobacco
products plain - i.e. by definition non-distinctive.

28. The plain packaging measures encumber the use of the trademark "in the course of trade"
because they prohibit the use of certain tobacco-related trademarks (i.e. design (or image) marks
and composite marks) and prescribe how word marks can be used on tobacco products and
packaging "in retail sale which is undeniably encumbering the use of the trademark "in the course
of trade".

29. The special requirements imposed by the plain packaging measures are "unjustifiable" by
their very nature, because they deviate from the default rule under the TRIPS Agreement that
trademarks must be regulated based on their individual features. The text and context of Article
20 confirm this basic approach under the TRIPS Agreement. Trademark rights, in terms of
trademark acquisition, registration, maintenance and enforcement, are acquired on individual
basis. This is precisely why the term "a trademark" is used in its singular form in Article 20 as well
as most other provisions of the Agreement. The plain packaging trademark restrictions are not of a
limited nature, addressing only the specific feature of the allegedly problematic tobacco-related
trademark, or a narrow group of these trademarks. The plain packaging measures constitute an
indiscriminate restriction on all trademarks on tobacco products and packaging, regardless of
whether these trademarks undermine Australia's public health objective. Australia itself expressly
acknowledged that it does not have any concerns about the specific trademarks that are prevented
from being used by the plain packaging measures thus confirming the "unjustifiable" nature of the
measures.

30. Moreover, by prohibiting the use of all tobacco-related trademarks, other than those
prescribed by the TPP Act, the plain packaging measures eviscerate the substance of the
trademark protection stipulated in the TRIPS Agreement. In other words, these measures defeat
the fundamental principle of the TRIPS Agreement that, in normal circumstances, trademarks must
be used in the course of trade so as to enable them to fulfil their core function to distinguish
products of different undertakings. Such measures are manifestly "unreasonable", constitute an
abusive exercise of a Member's right in a way that disregards Members' obligation to provide
effective and adequate protection of intellectual property rights and, therefore, amount to an
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encumbrance that is "unjustifiable" by its very nature and inconsistent with Article 20 of the
TRIPS Agreement. For these reasons, the plain packaging trademark restrictions encumber the use
of trademarks in the course of trade. They are by their very nature unjustifiable and,
consequently, inconsistent with Article 20 of the TRIPS Agreement.

31. In the alternative, should the Panel disagree with Honduras' view that the plain packaging
trademark restrictions are unjustifiable by their very nature, Australia failed to satisfy its burden of
demonstrating that its measures are justifiable under Article 20 of the TRIPS Agreement. Article 20
is a provision that consists of both "prohibitive" and "exception/qualification" elements. It fulfils a
dual function of disciplining "special requirements"”, while, at the same time, providing Members
with the ability to "justify" measures that are necessary for achieving their legitimate objectives,
and consistent with the text, context and object and purpose of the TRIPS Agreement. The text,
context, as well as the negotiating history of Article 20 confirm that the normal situation is that of
unencumbered use.

32. In considering whether Australia's plain packaging trademark restrictions are justifiable, the
Panel should strike an appropriate balance between the interests of effective and adequate
protection of trademarks and Australia's right to regulate public health, which are both recognised
by the TRIPS Agreement. In Honduras' view, this balance should be achieved by determining
whether the measures: (i) make a material contribution to the achievement of their public policy
objective; and (ii) constitute the least-restrictive, least trademark encumbering means to achieve
this objective in the light of other options that are reasonably available. In varying permutations,
these two criteria have been applied for decades - from the GATT 1947 to current WTO law - to
delimit the scope of the regulatory autonomy of the GATT/WTO Member in each particular case.

33. Honduras' test of "unjustifiably" is supported by the ordinary meaning of this term, which
denotes measures that are "necessary", "proportionate" and "supported by evidence". In
Honduras' view, a measure that does not contribute to achieving its objective, however legitimate
the objective is, cannot be properly characterised as "necessary" or "supported by evidence".
Similarly, if the legitimate objective of the measure can be achieved by a less-restrictive measure
that makes the same, or even higher, degree of contribution to the objective, and is reasonably
available, the challenged measure cannot properly be characterised as "proportionate". Honduras'
interpretation of the term "unjustifiably” is also supported by the context of Article 20, and the
object and purpose of the TRIPS Agreement, expressed, inter alia, in the preamble and Articles 7
and 8.1. These instruments call for a "balanced" approach to regulating the use of trademarks,
taking into account the interests of trademark protection, even when adopting measures necessary
to protect public health. As explained below, the evidence confirms that the plain packaging
measures fail to contribute to the public health objective of reducing smoking prevalence and are
for that reason as well "unjustifiable". Less trademark-restrictive alternative measures are
reasonably available to Australia and should have been preferred.

2. Australia's response to Honduras' claim is based on its erroneous interpretation of
Article 20 of the TRIPS Agreement and must be rejected

34. Australia responded to Honduras' arguments by advancing several unreasonable
interpretations of the legal standard under Article 20 of the TRIPS Agreement, which deprive this
provision of any substance. Australia argued that: (i) Article 20 disciplines only use-related
"requirements" but not use-related "prohibitions"; (ii) the only "relevant use" of a trademark
protected under Article 20 is the use of a trademark to distinguish the goods of different
undertakings, which is sufficient to identify the commercial source of the product at issue; and (iii)
as long as a special requirement encumbering the use of trademarks has a "rational connection" to a
Member's legitimate objective, it must be considered as "justifiable". In addition, Australia asserted
that the plain packaging measures are not related to the use of a trademark "in the course of trade"
because, inter alia, the practical effect of Australian States' retail display ban is that consumers have
no opportunity to see tobacco packages or products at the point of sale and thus "in the course of
trade". All these arguments are untenable, flawed and based on the erroneous interpretation of
Article 20. They must, therefore, be rejected.
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(a) Special requirements on use include prohibitions

35. Australia suggests that a Member enjoys an absolute freedom to prohibit the use of a
trademark in the course of trade. Under Australia's logic, Article 20 covers limited restrictions
(encumbering requirements), but not complete restrictions (prohibitions). Such a proposition does
not make any sense. Australia's lack of textual support for its approach is clear from its avoidance
of any interpretation based on the ordinary meaning of the terms of Article 20. Australia attempts
to distinguish between "requirements" and "prohibitions" so that limited restrictions are covered,
but that the ultimate encumbrance would be excluded. This interpretation is not consistent with
the ordinary meaning of the term "requirements", which includes limitations as well as
prohibitions. Honduras also notes that the plain packaging measures fall under two of the three
examples of "special requirements" mentioned explicitly in Article 20, which confirms that the
measures at issue can be properly characterised as "special requirements" that encumber the use
of a trademark within the meaning of Article 20. Many third parties agree with Honduras' reading
of Article 20, in particular the term "special requirement", and do not support Australia's
categorical view that a prohibition on use cannot be deemed to be a "special requirement".

36. Australia also raised alleged "systemic implications" of a contrary interpretation of Article 20,
by asserting that, if Article 20 encompasses also measures that prohibit the use of a trademark,
this could lead to the conclusion, for example, that prohibitions on advertising in print or broadcast
media fall within the scope of Article 20. This argument is without merit. A general regulatory
measure, such as an advertising ban, is not a "special requirement" on the use of a trademark, as
it does not address distinctive elements of a trademark, and its application is not limited to a
particular aspect of trademarks. The term "special" highlights that Article 20 is concerned with
trademark requirements that "specifically" impact the conditions for the use of the trademark, by
imposing requirements on the commercial use of the trademark. Requirements that incidentally
affect the use of a trademark but are unrelated to the mark, such as general advertising bans, are
not "special requirements" for the purpose of Article 20. Nor would this general measure fall under
any of the examples of special requirements set out in Article 20.

(b) The TRIPS Agreement does not distinguish between the source-identification and other
functions that trademarks may fulfil in the market

37. Australia further argues that the only "relevant use" of a trademark protected under Article
20 is the use of a trademark to distinguish the goods of different undertakings, which is "sufficient
to identify" the commercial source of the product at issue. In this context, Australia suggests that
the only trademarks that are necessary to distinguish products are clearly presented word-marks -
other trademarks fulfils the alleged "advertising function", which is not protected by Article 20.
Honduras questions the legal basis on which Australia attempts to bifurcate a trademark to argue
that it is only a word-mark, but not a figurative element (design or image mark), that merits
protection under Article 20. First, the TRIPS Agreement provides protection for trademarks writ
large. It does not draw a distinction between first-class trademarks and second-class trademarks.
Trademarks are defined in Article 15.1 of the TRIPS Agreement as any sign, or any combination of
signs, capable of distinguishing the goods of one undertaking from those of other undertakings.
These signs include figurative elements, which must be eligible for registration as a trademark,
and once registered, deserve to be protected under the TRIPS Agreement. Second, Australia errs
in trying to distinguish between word-marks and figurative elements in terms of their "neutrally
distinguishing function". There is no basis in the TRIPS Agreement or in international intellectual
property law generally for asserting that word-marks distinguish products in a neutral manner
whereas figurative elements do not, such that non-word marks do not merit the same protection
as long as there are other (word) marks that can be used to distinguish products. For example, the
TRIPS Agreement does not permit the unauthorised use of certain trademarks such as figurative
marks or elements in a manner inconsistent with Article 16.1, simply because the trademark
owner may still be able to use other trademarks such as word-marks that are sufficient to
distinguish his products. It is not clear why such an artificial distinction would be valid under
Article 20. All trademarks merit the same protection and that protection does not depend on
whether the trademark is "necessary" to distinguish a product or not. Third, Honduras disagrees
with Australia that Article 20 would always require a complainant to demonstrate that a challenged
measure encumbers by special requirements the use of a trademark to distinguish the goods. The
text of Article 20 makes it clear that, as long as a measure is a "special requirement" that
unjustifiably encumbers the use of a trademark in the course of trade, such as a requirement to
use the mark together with another mark, it is inconsistent with this provision. Whether a
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consumer can still distinguish the product does not save such a special requirement. Finally,
Honduras notes that Australia's argument is in clear contradiction with its recognition that the
different functions that trademarks may fufill in the market cannot be separated in practice. This
means logically that a measure cannot encumber, for example, the alleged "advertising function"
of a trademark without also encumbering the "source identification" function of the trademark.
Australia's distinction based on the alleged functions of trademarks is not supported by the text of
the TRIPS Agreement and does not make logical or practical sense.

(c) "Unjustifiably" requires more than a mere "rational connection", otherwise Article 20 would
not set forth a meaningful discipline

38. Australia initially argued that special requirements that are covered by Article 20 can
nonetheless be "justifiable" encumbrances if there is a "rational connection" between those
measures and the pursuit of a Member's public policy objective. Australia tried to rely on WTO case
law interpreting the term "unjustifiable discrimination" in the chapeau of Article XX of the
GATT 1994 to argue that there is no reason why the term "unjustifiably" would have a significantly
different meaning in the context of Article 20 of the TRIPS Agreement than it does in the context of
the chapeau of Article XX of the GATT 1994.

39. Australia's reliance on WTO case law interpreting the terms in the chapeau of Article XX of the
GATT 1994 is misplaced. In particular, Honduras considers that: (i) the chapeau of Article XX of the
GATT 1994 is an entirely different context, where the term "unjustifiable" is used in combination
with terms that are not present in Article 20, such as the terms "arbitrary or unjustifiable
discrimination between countries where the same conditions prevail”; (ii) the chapeau of Article XX
is part and parcel of a larger two-tiered holistic test, whereas the test of "unjustifiably" under
Article 20 is the only tool to "weigh and balance" Members' rights and obligations under the TRIPS
Agreement; (iii) Article XX of the GATT 1994 sets out "General Exceptions", whereas Article 20 of
the TRIPS Agreement contains a mixture of an affirmative obligation and permissive elements. In
any event, Australia is incorrect in suggesting that, under the chapeau of Article XX of the
GATT 1994, discrimination may be justifiable merely because there is a "rational connection" with
the policy objective in question. In WTO jurisprudence, the Appellate Body has considered the factor
of a "rational connection" as merely one element in a "cumulative" assessment of "unjustifiable
discrimination”, which involved the analysis of many other factors that Australia failed to address.

40. It is telling that most third parties, even those generally supportive of Australia's
tobacco-control measures, disagree with Australia and agree with Honduras' interpretation of the
term "unjustifiably". Probably in the light of this lack of support for its untenable argument, Australia
has amended its argument in the course of the proceedings. Australia now agrees that the
assessment of the contribution of the measure to the stated objective is an important element of
this test, although it still disputes that less restrictive reasonably available alternative measures
must also be considered within this test.

(d) The plain packaging trademark restrictions encumber the use of a trademark "in the course
of trade"

41. Australia adopts an overly narrow reading of the term "in the course of trade" in Article 20,
and argues that the plain packaging measures do not encumber the use of a trademark in the
"course of trade" because in most Australian States the retail display ban in combination with the
general advertising ban prevents a consumer from seeing the trademark until after the point of
sale. Australia states, inter alia, that the "course of trade" culminates at the point of sale and that
insofar as a measure might affect the presentation and use of a trademark after the point of sale,
this effect would fall outside the scope of Article 20. In Honduras' view, the term "in the course of
trade" in Article 20, but also in Articles 16.1 and 10bis, is simply included to distinguish
commercial use of trademarks from non-commercial use of trademarks. For example, trademarks
are not used "in the course of trade" when trademarks are mentioned in Honduras' submissions.
However, use of a trademark in wholesale or retail trade, is undoubtedly "commercial use" of a
trademark or use "in the course of trade". This view is based on the ordinary meaning of the terms
"course of trade" and "commerce"; it is shared by many third parties, as well as by commentators
on the TRIPS Agreement including Australia's own expert. Furthermore, as a matter of fact,
Australia errs when it over-states the effects of the retail display ban on the use of trademarks in
the "course of trade". In fact, Australia acknowledges that the display ban is not implemented
nation-wide without exceptions, as specialist tobacconist shops in the Australian States of Victoria
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and Western Australia are not subject to the ban. Australia also accepts that even where a display
ban is in place, customers can still view the tobacco packaging and products before the purchase is
completed.

3. Conclusion

42. In light of the foregoing, Australia failed to rebut Honduras' legal arguments that the plain
packaging trademark restrictions are special requirements that unjustifiably encumber the use of a
wide array of trademark elements on tobacco products and retail packaging in the course of trade,
in @ manner inconsistent with Article 20 of the TRIPS Agreement.

F. AUSTRALIA'S PLAIN PACKAGING MEASURES ARE INCONSISTENT WITH
ARTICLE 10BIS OF THE PARIS CONVENTION AS INCORPORATED INTO THE
TRIPS AGREEMENT BY ARTICLE 2.1 OF THE TRIPS AGREEMENT

43. Australia's plain packaging measures are inconsistent with Articles 10bis(1) and 10bis(3)(iii)
of the Paris Convention because they require the kind of anti-competitive and misleading actions
that Australia is under a legal obligation to prevent. Article 10bis(1) requires Members to provide
"effective protection against unfair competition" resulting from the use of marks on products.
Article 10bis(1) does not specify the means by which WTO Members can provide this "effective
protection". This discretion notwithstanding, the key requirement is that when "unfair competition"
exists, some form of "effective protection” must be provided. This key requirement is violated
when a Member enacts a domestic law that encourages or requires private economic operators to
act in a manner amounting to "unfair competition". This is because, by definition, where a Member
encourages or requires acts of unfair competition, that Member cannot be said to be "assur[ing] ...
effective protection" against such acts. Nothing in the wording of Article 10bis excludes private
economic operators acting pursuant to government regulation from the relevant disciplines.
Indeed, the panel decision in Mexico - Telecommunications supports Honduras' position. Honduras
considers that the plain packaging measures violate Article 10bis(1) by requiring private economic
operators to adopt a uniform trade dress. In this manner, both the trademark restrictions and
formatting restrictions of the plain packaging measures oblige manufacturers of tobacco products
to compete in the Australian market in a manner that eliminates the possibility of achieving or
maintaining product differentiation. This inability to achieve or maintain product differentiation
systematically affects premium products and their producers more than lower quality products and
producers. This behaviour, referred to as "downtrading", ex ante and deliberately, skews
conditions of competition to the advantage of producers providing low-price products and to the
disadvantage of producers providing high-price products. This direct, and profoundly
asymmetrical, impact of Australia's plain packaging measures on the competitive dynamics in the
market constitutes "unfair competition" in the Australian market.

44, Honduras' second claim is under Article 10bis(3)(iii). This provision is a more specific
manifestation of the requirement under Article 10bis(1) to ensure effective protection against
unfair competition. Article 10bis(3)(iii) provides a specific example of conditions of unfair
competition that Members are required to provide protection against. Under Article 10bis(3)(iii),
Members are to provide protection against unfair competition that consists in "indications or
allegations the use of which in the course of trade is liable to mislead the public" as to, inter alia,
the nature and characteristics of the goods. Australia's plain packaging measures amount to
"indications or allegations" through both affirmative indications (the uniformity of the required
packaging) and omissions (the mandated absence of distinguishing features). Honduras notes that
Australia has not disputed the argument that the packaging adopted by market participants, in
response to Australia's legislation, amount to such indications and allegations. These indications or
allegations are that all tobacco products are the same, of the same or similar quality, and of the
same physical properties. Moreover, these misleading indications or allegations are being used in
the "course of trade". Contrary to Australia's allegations, the "course of trade" does not culminate
at the point of sale. Any intended post-sale use of the product by the consumer - such as smoking
or the mere display - can influence and affect a subsequent purchase of the product by the
consumer or by another person. Consumers are liable to be misled because they have come to
understand over time that differently packed and differently branded (tobacco) products have
different objective physical characteristics. Through experience, consumers also come to associate
particular trademarks and imagery with particular quality of the product. Therefore, the removal of
the brand imagery, as well as the imposition of uniform packaging design and stick requirements
will induce in the minds of consumers the erroneous belief that all tobacco products are essentially



WT/DS435/R/Add.1 « WT/DS441/R/Add.1 « WT/DS458/R/Add.1 « WT/DS467/R/Add.1

- B-13 -

the same and that there are no quality differences between them. This belief is factually incorrect
because not all products are of the same or similar quality. As a result of the required indications,
as well as equally relevant "omissions", consumers are being "misled" in violation of
Article 10bis(3)(iii).

G. AUSTRALIA'S PLAIN PACKAGING MEASURES ARE INCONSISTENT WITH
ARTICLE 22.2(B) OF THE TRIPS AGREEMENT

45. Australia's plain packaging measures are inconsistent with Article 22.2(b) of the
TRIPS Agreement because Australia fails to provide the legal means, in respect of GlIs, for
interested parties to prevent "use which constitutes an act of unfair competition". Article 22.2(b)
applies the disciplines of Article 10bis of the Paris Convention "[i]n respect of geographical
indications". The use of the term "[i]n respect of" GIs is broader than use "of" GIs. Under Article
22.2(b), any circumstance relating to the use "[i]n respect of" GIs that has a bearing on
competition and results in unfair competition within the meaning of Article 10bjis must be subject
to legal remedies that an interested party can pursue in a WTO Member's system. These severe
limitations on the use of GIs prevent GI owners from communicating, through their GIs,
differences in quality, taste and other physical characteristics to their consumers and to the
broader public. Therefore, consumers of tobacco products will gain the erroneous impression that
all tobacco products from all geographical origins are the same and have the same characteristics.
This perception, and its resulting impact on competition, is not "fair" because it causes detriment
to owners of existing GIs who have invested time and resources into establishing their GIs as well
as of future owners of potential GIs, because they will be unable to develop and establish GIs in
the Australian market. This unfair competitive outcome is the outcome exactly intended by the
Australian legislator; it is therefore not merely an incidental effect of legitimate regulation, but
rather the very legislative purpose of the measure.

H. AUSTRALIA'S PLAIN PACKAGING MEASURES ARE INCONSISTENT WITH
ARTICLE 24.3 OF THE TRIPS AGREEMENT

46. Australia's plain packaging measures are inconsistent with Article 24.3, because Australia
has diminished the level of protection of GIs that existed in Australia prior to 1995. The term
"geographical indication" includes anything that identifies a good as originating in a particular
territory, region or locality, even if the indication is not a topographical term. Consumer perception
is critically important to allow a GI to enjoy effective protection. Article 24.3 requires that Members
do not diminish a particular level of protection as a whole, rather than specific Gls, because the
term "that existed" in the French and Spanish versions grammatically refers only to the "level of
protection”, rather than the "geographical indications". The argument to the contrary is incorrect
from both a legal and policy perspective.

47. Australia's plain packaging measures have reduced the protection afforded to GIs that
existed in Australia immediately prior to 1 January 1995. Prior to that date, Australian law
permitted owners of GIs to use and maintain already established GIs on their products; to use a
word or non-word indication so as to develop GIs by placing these indications on the product; to
avail themselves of legal remedies against misleading use; and to obtain a so-called certification
mark. Australia has diminished the protection resulting from the above factors because, first, the
plain packaging measures make it impossible to use, develop and maintain a word-based GI other
than the name of a country. Second, as a result of the plain packaging measures, it is no longer
possible to use, develop and maintain a non-word GI. This is because the plain packaging
measures do not permit any design elements on the part of the pack not reserved for the GHWSs.

48. Australia's argument that the protection of GIs refers only to negative rights (rights to
prevent third parties' illegal use of GIs) is incorrect and, in any event, irrelevant. To the extent
that Australian law prior to 1995 included the possibility of GI owners to use the GI - regardless of
whether that possibility is labelled a "right to use" (which Australia argues did not exist prior to
1995) or "ability to use" (which Australia accepts existed prior to 1995) - that possibility must be
preserved and may not be rolled-back, by virtue of Article 24.3. Hence, Australia's distinction
between the "right to use" and the "ability to use" is irrelevant. Furthermore, Australia is wrong in
arguing that the words "[i]n implementing this Section" in Article 24.3 limit the application of
Article 24.3 only to measures enacted for the sole and explicit purpose of implementation of
Section 3 of the TRIPS Agreement. Australia's formalistic argument not only has no legal basis, but
would also open up easy means of circumventing the GI-disciplines of the TRIPS Agreement.
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III. AUSTRALIA'S PLAIN PACKAGING MEASURES VIOLATE THE TBT AGREEMENT

A. THE PLAIN PACKAGING MEASURES ARE INCONSISTENT WITH ARTICLE 2.2 OF
THE TBT AGREEMENT

1. The plain packaging measures constitute technical regulations within the meaning of
Annex 1.1 of the TBT Agreement

49. The plain packaging measures as a whole, i.e. the trademark restrictions and the format
restrictions, constitute technical regulations, since they satisfy all three elements of the definition
of "technical regulations" of Annex 1.1 of the TBT Agreement identified by the Appellate Body: (i)
the measures apply to an identifiable product or group of products; (ii) the measures lays down
product characteristics; and (iii) compliance with the product characteristics is mandatory.

50. Australia argues that the trademark restrictions of the plain packaging measures fall outside
the scope of Article 2.2 of the TBT Agreement because this provision does not apply to the
"exploitation of intellectual property rights". Australia's contention must be rejected as it lacks any
basis in the TBT Agreement. Nothing in the definition of "technical regulation" of Annex 1.1 of the
TBT Agreement indicates that a measure, otherwise qualifying as a technical regulation, would fall
outside the scope of the TBT Agreement because it also affects the use of intellectual property
rights. Honduras notes that Articles 1.4 and 1.5 of the TBT Agreement set out express exceptions
to the scope of this Agreement, none of which relate to the protection of intellectual property
rights.

2. The objective pursued by Australia through the plain packaging measures is to
reduce smoking prevalence

51. The determination of the objective pursued by Australia through the plain packaging
measures is a critical element in the Panel's assessment of Honduras' claims. Section 3.1 of the
TPP Act provides that the objective pursued by Australia through the plain packaging measures is
to improve public health by reducing smoking prevalence in Australia. Section 3.1(a) of the
TPP Act stipulates that the objects of the legislation are to "improve public health by" changing
smoking behavior related to smoking initiation, cessation, and relapse. The stated aim of the
measures is to contribute to reducing smoking prevalence to 10% by 2018 and to halve the
smoking rate among Torres Strait Islanders and aboriginals. Section 3.2 of the TPP Act determines
the mechanisms to achieve this objective: (i) reduce the appeal of tobacco products; (ii) increase
the effectiveness of health warnings on the retail packaging; and (iii) reduce the ability of the
retail packaging to mislead consumers about the harmful effects of tobacco products. Australia has
confirmed that the "objective" of the measures is to be found in Section 3.1, and not in Section 3.2
of the TPP Act. These mechanisms are thus not legally relevant for purposes of examining the
legitimacy of the objective, the measures' degree of contribution to the fulfilment of the objective,
or the identification of alternative measures that provide an equivalent contribution to the smoking
reduction objective of the TPP Act. The relevant evidence to be considered concerns the effect of
the measures on smoking behaviour and the degree to which the plain packaging measures
contribute to reducing smoking as intended. Honduras supports the adoption of tobacco-control
measures to improve public health by reducing smoking prevalence, as reflected by the fact that
Honduras itself has adopted a series of these measures. In this context, Honduras does not
dispute the legitimacy of Australia's public health objective.

3. The plain packaging measures are more trade restrictive than necessary to fulfil a
legitimate objective, taking account of the risks of non-fulfilment

(a) The plain packaging measures are trade-restrictive

52. The Appellate Body has found that, under Article 2.2 of the TBT Agreement, a measure is
trade restrictive if it has a "limiting effect on trade". The concept of trade-restrictiveness does not
require the demonstration of actual trade effects, as the focus is on the competitive opportunities
available to the imported product. In Honduras' view, the measures' design, structure and
architecture confirm the trade restrictive nature of the plain packaging measures. In so far as
necessary, evidence of downtrading resulting from the introduction of the plain packaging
measures confirms the distortion of the conditions of competition imposed by the plain packaging
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measures. The plain packaging measures are trade restrictive by nature because they affect the
competitive opportunities of imported tobacco products in various ways.

53. First, the plain packaging measures severely limit brand differentiation, that is, the
producers' ability to rely on brand packaging to distinguish their products from those of their
competitors. This, in turn, affects competitive opportunities of tobacco producers because they are
no longer able to communicate to consumers the quality and reputation of their products. Given
that trademarks are essential to fair competition and are important instruments of competition, it
is clear that prohibiting trademarks from fulfilling this competition enhancing role distorts the
conditions of competition in the market. In order to confirm this point, Honduras submitted
empirical evidence demonstrating that a downward substitution effect has taken place in the
Australian market after the entry into force of the plain packaging measures. This situation, also
known as downtrading, is the logical consequence of a market with reduced brand differentiation.

54. Second, the plain packaging measures are trade-restrictive because they entail significant
compliance costs. The entry into force of the plain packaging measures logically meant that foreign
producers wishing to continue supplying the Australian market needed to adapt their
manufacturing processes applicable to packaging of tobacco products and of tobacco products
themselves. This, in turn, compelled those foreign producers to bear certain adaptation costs.
Australia's own authorities recognised that plain packaging "will involve some upfront costs to
adjust manufacturing processes for the Australian market". In Australia's own Post-
Implementation Review, the costs for producers were estimated to be about AUD 69 million. These
compliance costs are significant under any metric. These compliance costs are prohibitive for small
producers in developing countries seeking to enter an already dark market with no expectation of
high profitability as a result of the competition-distorting nature of the plain packaging measures
and absent any possibility of communication of the brand logos.

55. Third, the plain packaging measures are also trade-restrictive because they restrict access
to the Australian market and distort conditions of competition. As explained in the expert reports
of Professor Damien Neven, the measures produce certain communication and price effects that
make access to the Australian tobacco market almost impossible. By imposing these barriers on
market access, the plain packaging measures affect competitive opportunities of tobacco products,
have a limiting effect on trade, create a disincentive to import into Australia, and have identifiable
negative consequences on the importation of tobacco products, all of which are circumstances that
qualify as trade restrictions according to previous panels and the Appellate Body.

(b) The plain packaging measures make no contribution to Australia's objective

56. As indicated below, the available evidence demonstrates that the plain packaging measures
have failed, now more than two and a half years after their introduction, to change actual smoking
behaviour. Similarly, there is no evidence that plain packaging is apt to product any effect on
smoking behaviour at some point in the future. The plain packaging measures, therefore, fail to
make any contribution to Australia's objective. In Honduras' opinion, the issues of trade
restrictiveness and contribution are two different considerations that must be examined separately
when conducting a weighing and balancing exercise under Article 2.2 of the TBT Agreement.
Contrary to Australia's rebuttal argument that any measure that is effective in reducing
consumption will be trade restrictive and vice versa, Honduras considers that Australia unduly
seeks to collapse these two different factors of the weighing and balancing test. The issue of trade
restrictiveness must be assessed in terms of whether the challenged measures affect competitive
opportunities, involve compliance costs or act as a disincentive to export to Australia. The focus is
on the nature, architecture and design of the measures. In contrast, the question of contribution is
examined by looking at the evidence of the actual contribution to the specific objective. A measure
can be effective in reducing consumption without imposing WTO-inconsistent barriers to trade.

(c) The risks of non-fulfilment of the plain packaging measures does not change the analysis

57. Article 2.2 of the TBT Agreement requires that the risks of non-fulfiiment be included in the
analysis of whether the measures are more trade restrictive than necessary. The analysis of the
risks of non-fulfilment consists of examining two aspects: (i) the nature of the risks at issue; and
(ii) the gravity of the consequences that would arise from non-fulfilment of the objective pursued
by the Member through the challenged measure. On the first element, Honduras recognises that
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the risks at issue, health risks that arise from tobacco smoking, are of great importance to any
society. On the second element, Honduras argues that it is clear that Australia was in a position to
achieve its desired reduction of tobacco prevalence without the introduction of the plain packaging
measures given the pre-existing and continued decline in smoking prevalence. In addition, as the
evidence showed that the measures are not effective in reducing smoking, including the "risks of
non-fulfiiment" does not affect the outcome of the weighing and balancing exercise. Australia's
smoking rates have been declining consistently for years as a result of Australia's numerous
tobacco-control measures. In this connection, Australia's Cancer Council Victoria noted in 2009
that even without plain packaging Australia could reduce its smoking rate to 10 percent by 2020.

B. HONDURAS PROVIDES SEVERAL REASONABLY AVAILABLE ALTERNATIVE
MEASURES THAT ARE WTO-CONSISTENT AND PROVIDE AN AT LEAST
EQUIVALENT DEGREE OF CONTRIBUTION TO THE OBIJECTIVE OF REDUCING
SMOKING WHILE BEING LESS TRADE RESTRICTIVE

58. Honduras presents four reasonably available alternative measures which produce an at least
"equivalent contribution" to the objective of reducing smoking and which are less trade restrictive
and/or entirely WTO consistent.

59. First, Honduras proposes an increase in the minimum legal purchasing age ("MLPA") from 18
to 21. This measure has the effect of removing cigarettes from the social network of secondary
school students, given that, unlike adults, adolescents frequently obtain cigarettes from friends of
their same age. In addition, smoking during adolescence substantially elevates the risk for regular
adult smoking, and thus intervening at this age is key to preventing adult smoking. In many
jurisdictions, raising the MLPA for cigarettes from 16 to 18, and in one case (i.e. the town of
Needham in Massachusetts) from 18 to 21, led to substantial decreases in smoking rates. Raising
the MLPA to 21 is also supported by the expert of Honduras and the Dominican Republic, Professor
Steinberg. Following a request from the US Food and Drug Administration, a committee of the US
Institute of Medicine ("IOM") published a report on the public health implications of raising the MLPA
for tobacco products in the United States to 21 and 25 years. Honduras' expert, Professor Steinberg
presented to the committee in April 2014 on adolescent and young adult cognitive and psychosocial
development and decision-making, and was also selected to provide an independent review of the
committee's draft report. In its final version of the report, made public on 12 March 2015, the IOM
agreed with Professor Steinberg's recommendation that raising the MLPA for tobacco products would
help prevent initiation of tobacco use among adolescents. Raising the MLPA is not a technical
regulation and does not distort competitive opportunities for foreign producers in any way given that
it does not affect product differentiation and does not impose any compliance costs. It also respects
intellectual property rights. It is thus a WTO-consistent and less trade-restrictive alternative that
provides at least an equivalent contribution.

60. Second, Honduras proposes the increase of tobacco taxes. The effectiveness of tax
measures in reducing smoking rates, including among young people, is recognised by the WHO
and scholars which consider it to be "the single most effective tobacco control instrument".
Australia itself acknowledges the effectiveness of these measures, as it has already implemented
tobacco excise increases, albeit insufficiently. Australia fails to rebut the fact highlighted in
Honduras' submissions that its tobacco taxes are below the WHO recommendation of 70% of the
retail price of the products. Australia argues that it has attempted to increase taxation toward that
level but blames industry pricing policies for its failure to reach that goal. This, of course, is no
defence: Australia cannot blame its own regulatory failure on the industry when the industry is
merely implementing common and well-understood pricing policies. Further, regulatory practice in
other Members belies Australia's contentions as fifty-four other FCTC Parties reached the 70% goal
by 2015. Furthermore, an additional twenty-five Parties have a higher overall tax level than
Australia's 56.76%, even if they have not reached the 70% goal. Thus, Australia ranks 80th out of
180 FCTC Parties in respect of the single most effective tobacco-control instrument. It is thus
disingenuous for Australia to argue that it cannot do better or that tobacco tax increases are not
an available and effective alternative measure. A non-discriminatory tax increase is a
WTO-consistent and less trade-restrictive measure. It is not a technical regulation and does not
impose any compliance costs. In addition, this measure does not affect competitive opportunities
of imported tobacco products, nor does it restrict the ability of tobacco producers to compete in
the Australian market by using brand packaging to signal quality and reputation to consumers. It
also respects intellectual property rights. The important advantage of tax increases is that they
would not only encourage cessation and prevent relapse, but would also reduce smoking initiation,
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which is an important action to prevent young persons from becoming adult chronic smokers.
Finally, the proposed tax increase is also reasonably available to Australia and would actually raise
additional revenue for the Australian Government. It does not involve substantial technical
difficulties or prohibitive costs.

61. Third, Honduras proposes a mechanism to vet tobacco product packaging prior to marketing
and commercialisation of tobacco products. This pre-vetting mechanism, developed in the expert
report of Mr. Shavin Q.C., is a less-restrictive alternative measure in the event the Panel finds that
the alternatives in question must operate though the same causal pathway as plain packaging and
affect the same "mechanisms" set out in Section 3.2 of the TPP Act. In combination with the
Australian Consumer Law's protection against misleading or deceptive aspects of tobacco
packaging as enforced by the Australian Consumer and Competition Commission, this mechanism
would provide an equivalent contribution as plain packaging. The pre-vetting mechanism would be
designed to prohibit, even before they are placed on the market, any problematic packaging or
product feature based on a compulsory pre-notification process. Such a pre-vetting mechanism
would by definition be less trade restrictive because it would require an individualised assessment
of the signs and design features of each trademark before the trademark is allowed on the
Australian market. Similar pre-vetting mechanisms already exist in Australia and Honduras is
proposing a user-pay system which will not entail an undue burden for the Australian Government.

62. Fourth, Honduras proposes improved social marketing campaigns to reach youth with
anti-smoking messages and information in formats that would be familiar to them. This alternative
is supported by the expert report of Professor Keller who explains that Australia's recent anti-
smoking campaigns, ongoing since 2011, have been found to be ineffective in a series of reviews
by the Australian Government. Professor Keller proposes concrete improvements to Australia's
campaigns that would increase their effectiveness. Honduras considers that this alternative
measure is a WTO-consistent and less trade-restrictive alternative that does not impose any costs
on producers and that does not distort competitive opportunities for foreign producers while
making an equivalent contribution to Australia's objective as any contribution that plain packaging
may make. It also respects intellectual property rights and it is clearly an alternative that is
reasonably available to Australia.

63. Honduras has rebutted Australia's various arguments aimed at undermining the validity of
the alternative measures proposed by Honduras. Australia contends that, in order for an
alternative measure to be valid, it is not sufficient for the measure to achieve Australia's objective
of reducing smoking prevalence, it must also employ the same mechanisms used by the plain
packaging measures, namely to reduce the appeal of tobacco products, increase the effectiveness
of GHWs, and eliminate producers' ability to mislead consumers through packaging. Honduras
disagrees with Australia's approach. In US - COOL (Article 21.5 - Canada and Mexico), the
Appellate Body addressed the very argument advanced by Australia in these proceedings. It noted
that "a proposed alternative measure may achieve an equivalent degree of contribution in ways
different from the technical regulation at issue". In light of this precedent, Honduras contends that
the proposed alternative measures are valid for purposes of Article 2.2 because, even if they do
not incorporate the same mechanisms as the plain packaging measures, they are more effective at
reducing smoking prevalence.

64. Australia also invokes the Appellate Body's findings in Brazil - Retreaded Tyres as support
for its argument that, because the plain packaging measures are part of a comprehensive suite of
measures, they cannot be replaced with alternative measures. Honduras has explained that
Australia's arguments are without merit. Unlike the facts addressed by the Appellate Body in Brazil
- Retreaded Tyres, the plain packaging measures are neither a key element nor a pillar in
Australia's tobacco strategy. Given that plain packaging does not work in a synergistic manner
with Australia's other tobacco-control measures, its removal would not undermine the functioning
of Australia's other measures.

C. AUSTRALIA'S LEGAL REBUTTAL ARGUMENTS ARE WITHOUT MERIT AND AIM AT
AVOIDING PROPER SCRUTINY OF THE LACK OF CONTRIBUTION OF THE PLAIN
PACKAGING MEASURES

65. To respond to the claims under the TBT Agreement, Australia's defence has been to try to
avoid any scrutiny of whether the plain packaging measures actually make a contribution to the
health objective of reducing smoking. Australia develops the untenable position that the
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TRIPS Agreement is lex specialis for trademarks and that the plain packaging measures'
prohibition on the use of trademarks is thus not covered by the disciplines of the TBT Agreement,
but only by those of the TRIPS Agreement. However, at the same time, under Australia's reading
of the TRIPS Agreement, measures prohibiting or restricting the use of trademarks are not subject
to any of the disciplines of the TRIPS Agreement. In effect, therefore, Australia is arguing that
there is actually no WTO discipline that applies to its plain packaging measures. This argument is
not credible in light of the obvious applicability of the TBT Agreement to technical regulations
(such as Australia's plain packaging measures) that involve packaging and labelling and the well-
established fact in WTO jurisprudence that there may be overlapping disciplines in different WTO
agreements that apply to the same measure. In addition, Australia develops three sets of
arguments with a view to trying to avoid a review of its plain packaging measures and their lack of
contribution to achieving Australia's objective of smoking reduction.

66. First, Australia argues that the complainants failed to demonstrate that the stringent set of
requirements imposed by the plain packaging measures are trade restrictive, hoping that the Panel
would examine trade restrictiveness as a threshold question rather than examining this concept as
part of its weighing and balancing exercise under Article 2.2 of the TBT Agreement as the
Appellate Body has explained is required. Australia argues that the plain packaging measures are
not trade restrictive because Honduras and the other complainants have not demonstrated that
overall trade in tobacco products has declined following the imposition of the measures. Australia's
argument, which is based on the oft-rejected notion that "actual trade" effects must be used to
arrive at a determination of trade restrictiveness, is wrong. Actual trade effects are not required to
be demonstrated. Trade restrictiveness is not a threshold question - it is part and parcel of the
weighing and balancing test. In any case, the "limiting condition" to sell into the Australian market
that the plain packaging measures impose is difficult to deny. The plain packaging measures
adversely affect the conditions of competition for tobacco products. Furthermore, a measure can
be trade restrictive even just for a distinct segment of the category of products covered by the
technical regulation, such as for premium tobacco products. It is not necessary to demonstrate
that "overall", for the entire product category, and for every single product, trade has been
reduced, or is likely to be adversely affected. Nothing in the TBT Agreement supports the notion
that restrictiveness exists only if a measure affects all segments of a product and all WTO
Members that export that product. Such interpretation would severely undermine the value of
WTO rules. A country specialising in one particular segment of a product must be able to challenge
a restrictive technical regulation under Article 2.2 even if the measure does not affect other
product segments or other countries. Actually, according to WTO case law, a country may
challenge a restrictive measure even if it does not actually produce the product in question.

67. Second, Australia tries to move the goal posts by focusing on the mechanisms of the
measures, such as reducing the appeal of the product etc., instead of the effectiveness of the
measures on achieving its objective of reducing smoking and by further suggesting that the Panel
can only examine the effects over time, i.e. in the next generation. Australia seeks to convince the
Panel that speculative studies about the plain packaging measures' possible effects on perceptions
and intentions, coupled with abstract theories on human behaviour are as informative, or even
more informative, than data showing that, after three years of actual operation of the measures,
smoking behaviour has not changed. Australia's measures may have been enacted with the best of
intentions, but the reality is that they have failed to produce any effect on decreasing smoking,
and are not likely to do so today, in the near future, in the next generation, or in generations to
come. The speculative studies and theories were simply wrong. Moreover, the Appellate Body has
clarified that it is not so that a measure which is only intended to produce effects "over time"
escapes scrutiny and does not need to be supported by positive evidence. Established WTO
jurisprudence holds that even technical regulations intended to produce effects in the future must
be shown to be "apt" to make a material contribution. This demonstration could consist of
"quantitative projections in the future, or qualitative reasoning based on a set of hypotheses that
are tested and supported by sufficient evidence". Conjecture or mere speculation is therefore
clearly insufficient.

68. Third, Australia seeks refuge in the "safe haven" that Article 2.5 of the TBT Agreement
potentially offers technical regulations adopted in accordance with international standards.
Honduras notes that, in the four years that preceded Australia's first written submission in this
dispute, Australia never argued that the FCTC Guidelines constituted an international standard that
must be used as the basis for Members' technical regulations on tobacco products. In 2011,
Australia notified its plain packaging measures under Article 2.9.2 of the TBT Agreement, the same
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way that other WTO Members notified similar plain packaging measures. In so doing, Australia
itself recognised that no relevant international standard exists in connection with plain packaging
since Article 2.9.2 of the TBT Agreement is a type of notification made only whenever a relevant
international standard does not exist. This shows that Australia and the other notifying Members
are of the view that no relevant international standard exists for tobacco plain packaging. It is odd
that Australia is now arguing that its plain packaging measures are ostensibly being applied in
accordance with an "international standard".

69. Australia argues that the Guidelines adopted by the FCTC's Conference of the Parties ("FCTC
COP") are an "international standard" and that measures taken in accordance with this standard
are thus deemed to be WTO-consistent. Honduras considers that the plain packaging measures do
not satisfy the requirements of Article 2.5 of the TBT Agreement and, therefore, they do not
benefit from the rebuttable presumption offered by this provision. First, the provisions of the FCTC
Guidelines cited by Australia do not meet the definition of "standard" provided in Annex 1.2 of the
TBT Agreement, which refers to a document "for common and repeated use". The FCTC Guidelines
lack the necessary precision to be susceptible of common and repeated use. Each country wishing
to implement these FCTC Guidelines must decide individually how to implement the various
suggestions concerning plain packaging. The lack of prescriptiveness of the FCTC Guidelines
becomes clear when contrasted against standards issued by recognised standardizing bodies, such
as ISO, an example of which is ISO standard 3394. Second, the FCTC Guidelines are not
"international"” standards because the body that approved them, the FCTC COP, is not an
international standardising body. More specifically, the FCTC COP is not an international
standardising body since it lacks recognised standardisation activities. Article 23.5 of the FCTC
indicates that the functions of the FCTC COP relate generally to promoting and facilitating the
implementation of the FCTC, as well as other coordination activities. Nothing in Article 23.5
indicates that the FCTC is responsible for preparing and adopting international standards in
connection with tobacco packaging.

70. In sum, the FCTC Guidelines are not a "standard", and the body that prepared the FCTC
Guidelines - the FCTC COP - lacks recognised activities in standardisation. According to the
Appellate Body, an instrument that does not satisfy these two key requirements does not
constitute a "relevant international standard". The FCTC COP's mandate does not include the
development of new standards, as compared to other established international standard-setting
bodies like the CODEX or the ISO. In fact, the differences between these different entities'
objectives, role and functioning are so significant that it is almost impossible to compare them with
the FCTC. Nothing in Articles 23, 24 and 25 of the FCTC concerning the COP and the FCTC
Secretariat suggests that a body was set up by the FCTC with the capacity to act as a
standardising body for tobacco-control measures. Indeed, nowhere in the FCTC do the drafters
contemplate the development of tobacco product standards. Thus, by the terms of the FCTC, the
COP does not engage in activities in standardisation. Also in the context of Indonesia's claim
under Article 2.9 of the TBT Agreement relating to the United States' ban on clove cigarettes,
which was based on the COP Partial Guidelines to Article 9 and 10, the panel found that "the first
condition set out in Article 2.9 of the TBT Agreement for the application of the obligations therein
[i.e. the absence of a relevant international standard] is fulfilled".

Iv. POSITIVE EVIDENCE PRESENTED BY HONDURAS CONFIRMS THAT THE PLAIN
PACKAGING MEASURES HAVE NOT MADE A CONTRIBUTION TO REDUCING
SMOKING AND ARE NOT CAPABLE OF MAKING ANY CONTRIBUTION IN THE
FUTURE

71. As the Appellate Body stated in Brazil — Retreated Tyres, a demonstration of a measure's
contribution can be made by resorting to evidence or data, pertaining to the past or the present,
that establish that the measure at issue makes a material contribution to the protection of public
health. Australia has failed to present such evidence. In contrast, the evidence presented by
Honduras and the other complainants demonstrates the lack of contribution of the measures to
changing smoking behaviour. Certainly, the Appellate Body has also said that this is not the only
type of demonstration that could establish such a contribution, suggesting that certain
(environmental) measures may take time to produce their effects. Accordingly, a panel might also
conclude that a measure is "necessary" on the basis of a demonstration that the measure is "apt"
to produce a material contribution to the achievement of its objective. According to the Appellate
Body, this demonstration could consist of "quantitative projections in the future, or qualitative
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reasoning based on a set of hypotheses that are tested and supported by sufficient evidence".
Speculation does not suffice.

72. Honduras presents both quantitative and qualitative analyses based on scientifically sound
methodologies in the form of: (i) post-implementation market and sales data as well as survey
evidence; (ii) medical science; (iii) social science; (iv) a critique of the plain packaging literature
relied on by Australia; (v) a critique of the lack of cigar evidence; and (vi) data on illicit trade.

73. As discussed below, Professor Klick conducted a unique longitudinal study of smoking
behaviour before and after the introduction of plain packaging in Australia of a representative
sample of Australian consumers and a counterfactual group of consumers in New Zealand. In
addition, at the request of Honduras, Professor Klick analysed tracking surveys organised by
Australia and certain State agencies, including the National Tobacco Plain Packaging Tracking
Survey ("NTPPTS") conducted by the Cancer Council Victoria with the support of the Australian
Government. He also examined the results of the tobacco tracking survey conducted by Cancer
Council New South Wales which tracks the effects of tobacco control measures in New South
Wales, the most populous State of Australia. Professor Klick examined wholesale and retail sales
data from before and after the implementation of the plain packaging measures. All of the data
point in the same direction that Australia's plain packaging measures failed to change smoking
behaviour and did not lead to a reduction in smoking as intended. In addition, Honduras and the
other complainants present a qualitative analysis of the scientific and medical evidence that shows
that trademarks (and packaging) are not among the drivers of smoking behaviour, and that
prohibiting or restricting them will thus not contribute to Australia's objective of reducing smoking
prevalence. Quantitative analysis of the competition-distorting effects of Australia's plain
packaging measures further supports the conclusion that the measures are not apt to contribute to
the reduction of smoking.

A. TRACKING SURVEY ANALYSES AS CORROBORATED BY WHOLESALE AND RETAIL
SALES DATA CONFIRM THE LACK OF CONTRIBUTION OF THE PLAIN PACKAGING
MEASURES

74. Honduras considers that the best available evidence of whether the plain packaging
measures are contributing to their stated objective to reduce smoking prevalence to 10% by 2018
consists of real world data following implementation of the measures in 2012. Professor Klick finds,
through his analyses, that the data from across multiple varied sources provide consistent
evidence that plain packaging has not achieved Australia's objective of reducing smoking.

1. Longitudinal Survey/Market analysis comparing Australia and New Zealand before
and after plain packaging was introduced shows no effect on smoking behaviour

75. Professor Klick conducted a unique longitudinal study of the smoking behaviour before and
after the introduction of plain packaging in Australia of a representative sample of Australian
consumers and a counterfactual group of consumers in New Zealand. The study was based on
survey data collected by Roy Morgan Research, a consulting firm that also conducts survey work
for the Australian Government, and involved a large representative sample of consumers in
Australia and New Zealand which were followed over 6 waves. The results of the survey are
discussed in Professor Klick's Survey/Market Report. The study showed that during the first 16
months of their application, the plain packaging measures did not have any impact on consumers'
smoking behaviour. The study is the only longitudinal dataset available that has tested the actual
impact of Australia's plain packaging measures by comparing smoking behaviour in Australia to
smoking behaviour in a relevant comparator - New Zealand - over a period immediately preceding
and immediately following the implementation of plain packaging in Australia. New Zealand
provides the optimal control group because of the great similarity with Australia in respect of
smoking metrics, regulatory environment, and seasonality. The study by Professor Klick confirms
that plain packaging has not contributed to the reduction of smoking in Australia. Professor Klick's
findings based on the survey responses is supported by his analysis of industry wholesale
shipment data (technically referred to as Exchange of Sales ("EOS") data) and retail sales data
collected by well established companies like Nielsen and Aztec in Australia and New Zealand. The
survey data, wholesale data and retail sales data all tell the same story: there is no indication that
smoking declined as a result of plain packaging in Australia given that the same or higher declines
in smoking are found in New Zealand. Based on these survey data and observed sales data, there
is no evidence that plain packaging reduces smoking.
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76. In his Rebuttal Report and his Supplemental Rebuttal Report, Professor Klick disproves
Australia's critique of his unique longitudinal study. In particular, he shows that the results of the
Survey/Market Report were not vitiated by a lack of a proper pre-period for the comparison, and
that New Zealand is a proper counterfactual jurisdiction to Australia. Professor Klick shows through
various controls and alternative modelling choices that the early roll-out of plain packaging in
October-November 2012 did not affect his pre-period. In addition, he confirms that New Zealand
consumers provide a proper comparison group because of the great similarity between New
Zealand and Australia and, in particular, because the smoking rates in the two countries are highly
correlated. Professor Klick controls for any changes in taxation in both jurisdictions by controlling
for price. After all, if taxes have an effect on consumption, it will be through their price effects. By
controlling for price developments in both countries, Professor Klick eliminates the risk that the
results are affected by changes in taxes in New Zealand introduced soon after plain packaging was
implemented in Australia. Professor Klick also applies the Instrumental Variable technique to
ensure that his analysis of the wholesale and retail market data is not undermined by the issue of
endogeneity of price. He thus addresses all of the criticisms lodged against his Survey/Market
analysis by Australia and its experts. Professor Klick updates his analysis of the retail sales data
and EOS data up to September 2015 and concludes that his findings stand. Professor Klick
concludes that, even controlling for the points raised by Australia's experts, the analysis of the
updated sales data confirms the conclusions in his original report: "Updated wholesale sales data
and retail sales data point in the same direction and confirm, once again, the findings from the Roy
Morgan longitudinal survey data presented in my Original Report, namely that plain packaging has
failed to advance the public health goals that motivated its adoption ... The facts are clear. It is not
correct that fewer people are smoking or that people are smoking less as a result of the plain
packaging measures".

2. Australia’'s own National Tobacco Plain Packaging Tracking Survey shows the lack of
effect of the measures on reducing smoking

77. In his Supplemental Rebuttal Report Professor Klick also examines data from Australia's
national tracking survey, the NTPPTS. With funding by the Australian Department of Health, the
NTPPTS was conducted by the Centre for Behavioral Research in Cancer at the request of the
Cancer Council Victoria ("CCV") to assess the effects of plain packaging in Australia. The survey
entailed a continuous cross-sectional baseline survey of about 100 interviews per week conducted
from 9 April 2012 to 30 March 2014. A follow-up survey of baseline participants then took place
approximately four weeks after the initial survey, with the follow-up surveys conducted from
7 May 2012 to 4 May 2014. The NTPPTS is not longitudinal in nature. That is, the survey does not
follow the same group of people over a period of time. The NTPPTS "cross-sectional" approach
interviews different people in a series of surveys conducted over time. First, considering smoking
status, Professor Klick's analyses find no statistically significant impact of plain packaging to
reduce smoking status, and these findings hold when Professor Klick varies his model in a humber
of ways. Second, considering smoking consumption, Professor Klick finds that plain packaging had
no effect on reducing the number of cigarettes smoked per day when considering similar variables
and analyses as mentioned for smoking status. Plain packaging did not reduce the number of
cigarettes smoked per day by daily smokers or all smokers, or even when allowing for
quitting/relapse (by including the responses of those stating that they currently smoke 0 cigarettes
per day). He thus finds that "there is no statistically significant reduction in any smoking
indicator". Australia's own NTPPTS dataset confirms his previous conclusions about plain
packaging, namely that the measures have had no impact on reducing smoking or changing
smoking behaviour as Australia intended.

78. The NTPPTS data covered only current smokers and is thus incomplete. Therefore, Professor
Klick analysed prevalence data from the New South Wales ("NSW") Population Health Survey
reflecting prevalence data until 2014 in Australia's most populous State. Professor Klick analyses
this dataset because Australia itself had referred to it as the relevant dataset to assess changes in
smoking prevalence in New South Wales. The same conclusion is drawn based on this dataset,
namely that plain packaging has not been effective in reducing smoking.

79. Professor Klick, in this Supplemental Rebuttal Report, also demonstrates that any claims
based on the NTPPTS data relating to Australia's three non-behavioural "specific mechanisms" that
plain packaging is producing its intended effects are unsubstantiated. Professor Klick reviews the
relevant studies published in the special edition of the journal "Tobacco Control" dedicated to the
NTPPTS results and shows that the favourable results are largely found through the authors'
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"cherry-picking" the questions and data that suit their goals. Professor Klick's analysis of the data
set related to these "mechanisms" shows that the data do not support the affirmative conclusions
even regarding the impact of plain packaging on the "mechanisms". To illustrate that the authors
have cherry-picked their favoured results, Professor Klick points to other, closely related questions
for each of Australia's three mechanisms to show that these survey data point in multiple
directions and do not provide a clear basis for the study's authors to draw their unequivocal
conclusions that the plain packaging measures are working. Professor Klick finds that "the data
and indicators point in multiple directions but that they do not support any affirmative conclusion
that plain packaging is systematically contributing to any meaningful change in the perceptions or
intentions of smokers or recent quitters". It is noteworthy that Professor Klick's conclusions — that
there are no changes in the behavioural metrics - are also confirmed by Scollo et al., one of the
Australian post-implementation studies based on the NTPPTS data. That study is the only study
that even discusses data on actual consumption. Interestingly - and revealingly — Australia never
cites this study in its first written submission. The authors of that paper conclude the following
regarding the impact of plain packaging in Australia: "Among daily cigarette smokers, there was
no change in consumption between pre-PP and the transition phase or PP year 1 period ... Nor was
any change detected when mean daily consumption was analysed among regular smokers ... Mean
daily consumption also did not change from the pre-PP to subsequent two phases among current
smokers ... Furthermore consumption did not change from pre-PP to the subsequent two phases
among current smokers of brands of any market segment". Thus, the study by Scollo et al.
confirms that plain packaging did not affect actual consumption of tobacco.

3. The tobacco tracking survey conducted in Australia's most populous State confirms
that plain packaging did not lead to a reduction in smoking and failed to change
smoking behaviour

80. The New South Wales' Cancer Institute has conducted a continuous, cross-sectional tobacco
tracking survey - the Cancer Institute Tobacco Tracking Survey ("CITTS") - of a representative
sample of the population in the most populous State in Australia since 2006. This survey collects
relevant data on actual smoking behaviours as well as other, less relevant data on indicators
related to intentions and perceptions. Professor Klick's Second Supplemental Rebuttal Report
provides an analysis of the CITTS data. Professor Klick's conclusions are the same as he drew from
his analysis of the Australia-wide NTPPTS: the data does not show that smoking has decreased or
quitting has increased since the introduction of plain packaging. With respect to direct data on
actual smoking behaviour, Professor Klick analysed the smoking status and consumption levels of
the survey participants. His analyses, when controlling for the relevant variables and considering
either an October 2012 or a December 2012 implementation date, show that the data do not
support the conclusion that plain packaging has led to a decline in actual smoking. In addition,
Professor Klick found that the non-behavioural indicators on intentions and perceptions point in
multiple directions. Professor Klick finds that "[a] neutral and objective analysis is forced to
acknowledge that there are a number of these soft metrics that go in either direction, and none of
them provides credible evidence of a reduction in actual smoking behaviour in any event".

4. Australia’'s criticism of the smoking-related conclusions drawn by Professor Klick are
without merit

81. Professor Klick responds to criticisms by Australia's experts to various aspects of his
analyses, including his analyses of the prevalence data from the NSW Population Health Survey
and the data from the NTPPTS and the CITTS. Professor Klick shows that Australia's criticisms are
entirely unwarranted and unfounded as a matter of econometric practice and judgment, and that
they are often at odds with points the Australian experts have made in the proceeding. For
example, Australia asserts that his analysis of the survey data including Australia's own NTPPTS
and the CITTS do not permit conclusions to be drawn about smoking prevalence because these
datasets do not reflect data of young smokers below the age of 18. Professor Klick is of course well
aware of this limitation. That is why he also analyses the NSW Population Health Survey which
does reflect, as per Australia's own acknowledgement, prevalence data covering also young
smokers. In addition, the actual sales data that Professor Klick examined to corroborate his
conclusions also make no distinction based on the age of the consumer and can thus be assumed
to accurately reflect the effects of the measures on initiation and quitting. Professor Klick also finds
support for his conclusions in another dataset relied on by both Australia and the complainants,
the Roy Morgan Single Source Survey ("RMSS") which provides individual survey data about
smoking status (smoker v non-smoker) from January 2000 to June 2015. Professor Klick finds that
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the conclusion based upon the RMSS data is consistent with the conclusions drawn from all of the
other available datasets, including the NSW Population Health Survey. Namely, there is no
evidence that plain packaging led to a systematic improvement in smoking outcomes.

82. Finally, as Professor Klick points out, it is disconcerting to see that Australia is actually trying
to minimise the clear behavioural results of the NTPPTS that it had itself developed simply because
the results do not suit the argument. In addition, Australia has conducted a similar plain packaging
tracking survey for youth, known as the "School-Based Surveys" but has refused to provide the
results of those surveys for purposes of analysis by the Panel and the complainants in this dispute.
Australia's complaint that the complainants have not provided evidence on the effect of the plain
packaging measures on initiation and prevalence is therefore not only incorrect, as explained
above, but it is also disingenuous and self-serving as Australia refused to make that evidence
available for analysis which only it had in possession. That is telling of the weakness of Australia's
case.

83. The analyses in all of Professor Klick's reports is clear, namely that there is no evidence that
plain packaging has improved any actual smoking outcomes. Australia ignores the fact that this
conclusion is amazingly robust across a wide variety of data sources, and it is robust to various
modelling assumptions. Survey data as well as updated wholesale and retail sales data running
until October 2015 corroborate that there is no evidence that plain packaging has led to a decline
in smoking.

5. Conclusion

84. In conclusion, after three years, the plain packaging measures have not had any positive
effect on changing smoking behaviours and reducing smoking. Professor Klick's analyses withstand
all of the critique levelled at them, and the conclusion based on his unique longitudinal survey
data, as well as on survey data collected by Australia and certain of its States, which are also
corroborated by retail and wholesale market data, remains robust to various modelling choices.
Professor Klick concludes as follows: "[M]y analyses of all of the available data, confirm that actual
smoking behavior in Australia has not declined following the introduction of plain packaging. This
conclusion is the same regardless of whether these metrics are derived from self-reported smoking
status in surveys, the NSW prevalence data, or market data. Further, the survey data from the
NTPPTS regarding smoker perceptions and intentions do not indicate a systematic improvement,
from a public health policy perspective, after plain packaging came into effect. Therefore, as
shown by all of my earlier reports, data from across multiple varied sources provide consistent
evidence that plain packaging has not achieved Australia's objective of reducing smoking and
changing behaviors".

B. EXPERT ANALYSES BASED ON THE KNOWN DRIVERS OF SMOKING CONFIRM THAT
PLAIN PACKAGING IS NOT APT TO CONTRIBUTE TO THE REDUCTION OF
SMOKING SINCE PACKAGING AND TRADEMARKS ARE NOT DRIVING SMOKING
BEHAVIOUR

85. In addition to the facts relating to the first three years of application of the plain packaging
measures, as discussed in the reports of Professor Klick, Honduras also presents expert analyses
of the medical science regarding smoking initiation, cessation and relapse which confirm that
trademarks and packaging are not the drivers of smoking. This qualitative evidence about the
drivers of smoking demonstrates that the plain packaging measures, which deal with trademarks
and packaging, are not capable of contributing to reducing smoking in any meaningful manner
because they do not address these drivers.

86. With respect to initiation, Professor Steinberg addresses the science relating to adolescent
behaviour and applies it to the plain packaging measures. He reviews the key factors that drive
smoking initiation by youth - a form of risk-taking behaviour. He notes that these factors, which
are different from those driving adult decision-making processes, include psychological
characteristics, interpersonal influences and community context (including price and availability of
tobacco products). In Professor Steinberg's opinion, plain packaging cannot have any impact on
the important causes leading to smoking initiation for youth and, therefore, cannot have any
impact on the goal of reducing smoking by youth. Australia and its experts do not dispute the
complex nature of the drivers of initiation. But Australia attempts to shoehorn product packaging
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into this list by referring vaguely to "comprehensive" models of the drivers of initiation. This is
unwarranted and inconsistent with the well-established list of drivers of smoking behaviour, which
does not include trademarks or packaging. In this context, Honduras notes that the risks and
harmful effects of tobacco consumption are well-known in Australia by adults and youths alike.
Australia seems to agree with this fact. Professor Steinberg notes that youth are well aware of the
risks of smoking and that measures to raise awareness or knowledge are unnecessary and thus
ineffective because there is no information deficit to overcome.

87. With respect to cessation and relapse behaviours, Dr. Satel provides her views on the
complex drivers including "pharmacological, psychological, social, and environmental factors",
which Australia also does not contest. Dr. Satel finds that cessation and avoidance of relapse are
promoted by motivation and commitment, a supportive social environment and self-efficacy, but
she finds no credible evidence that branding, logos or packaging impact smoking behaviours.
Further, she shows that a cigarette or cigarette pack itself is a conditioned cue and can drive
cravings to smoke whether sold in branded or plain packaging. These views are also supported by
Professor Fischer in her expert report. In particular, Professor Fischer explains that "[a] tangled
web of factors interact in a dynamic fashion to either promote or undermine quitting or smoking
cessation at any point in time ... Branded tobacco packaging, hypothesised as a smoking-related
cue that impedes quit attempts, promotes relapse, and undermines cessation, has never been
implicated in smoking-behaviour research as associated with any of these outcomes". Plain
packaging is not apt to increase cessation or to prevent relapse.

88. This inaptitude of the plain packaging measures is confirmed by marketing experts such as
Professor Steenkamp and Professor Winer. Both experts conclude that packaging, as an aspect of
the "P" of "product” in the Marketing Mix, in a mature, declining market does not drive or increase
aggregate demand for the product. Dedicated advertising instruments are largely ineffective in
increasing sales for primary or secondary demand. The necessary corollary is that, if the demand-
stimulating power of dedicated advertising media is already so small, the effect of a non-dedicated
instrument, such as brand packaging, should be even smaller. The sales and survey data discussed
above confirm the views of these marketing experts that, in the highly regulated Australian market
where advertising is already prohibited, packaging and trademarks does not affect aggregate
demand.

C. AN ANALYSIS OF THE BEHAVIOURAL SCIENCE RELIED ON BY AUSTRALIA AND
ITS EXPERTS CONFIRMS THAT THESE INTENTION-BASED THEORIES ARE OF
LIMITED RELEVANCE, HAVE BEEN CONTRADICTED BY THE FACTS, AND HAVE NOT
BEEN PROPERLY TESTED IN ANY OF THE STUDIES DONE TO DATE

89. Faced with the overwhelming evidence that the plain packaging measures are having no
positive effect whatsoever, Australia has taken the position that plain packaging will operate
through a causal pathway that will have its effect "over time", i.e. over a generation or more. Its
behavioural theory is that the measures will, first, reduce the appeal of tobacco products, increase
the noticeability of GHWs and the perceptions about the harm of smoking which in turn, second,
will lead to a behavioural change of reducing smoking. Honduras contests Australia's reliance on
behavioural theories to justify its measures in the light of the facts on the record which show that
three years after the measures were implemented, they have failed to change smoking behaviour
as intended. It does not make sense to speculate about the effects of a measure based on theories
about how consumers will react, when actual data exist. It certainly makes no sense to refer to a
theory for justifying measures when the facts actually prove the theory wrong or reveal that the
theory has been misapplied or misinterpreted. However, that is exactly what Australia is doing.
Moreover, Honduras points out that also analyses by the U.S. Surgeon General confirm that it is
inappropriate to rely on behavioural intentions at the expense of empirical and behavioural data.
This demonstrates that intentional theories themselves are not sufficient to form the basis for
policy decisions.

90. In any case, Australia inappropriately relies on intentions- and appeal-based metrics to
conjure a strained argument that plain packaging will one distant day have an effect on smoking
behaviour, even though such behaviour is entirely absent today. Honduras, along with the
Dominican Republic and Indonesia, consulted Professor Ajzen who is a leading behavioural
scientist that developed the Theory of Planned Behaviour ("TPD"), which grew out of his earlier
theory, the Theory of Reasoned Action ("TRA"). Importantly, it is in large part based on this TRA
and related theories that Australia has unsuccessfully tried to justify its plain packaging measures.
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91. Professor Ajzen concludes that Australia and its experts' understanding of the role and
relevance of behavioural science theories is flawed. He also finds that the tobacco-control
researchers appear to misunderstand important aspects of the theories that invalidate their
predictions of the effectiveness on the plain packaging measures to reduce smoking consumption
and prevalence. Professor Ajzen notes that Australia posits a causal chain whereby its
implementation of plain packaging is designed to impact on three non-behavioural mechanisms
which in turn are supposed to impact smoking behaviour. Thus, instead of conducting or relying on
research that shows that plain packaging changes behaviour, Australia argues that the research
shows plain packaging will impact the non-behavioural mechanisms and then attempts to rely on
behavioural theories to "bridge the evidentiary gap" between the mechanisms and the behaviour
at issue. Australia points to the TRA and the Affect Heuristic. However, as Professor Ajzen
explains, this attempt is illegitimate and fails to meet the scientific standards of those theories.

92. The fundamental flaw with Australia's presentation of the behavioural theories is that it
relies on the theories to prove the link between the non-behavioural intentions, beliefs and
attitudes, and the ultimate behaviour. This reliance is misplaced because only well-conducted
empirical research can prove or disprove such a link. While the theories may generate hypotheses,
these hypotheses must be rigorously and empirically tested to determine their legitimacy. Further,
given that smoking behaviour is an addictive behaviour, the research shows that in this context,
even more than in other contexts, intentions cannot predict smoking behaviour effectively.
Professor Ajzen notes that "no behaviour theory, including the Theories of Reasoned Action and
Planned Behaviour, can establish or prove that non-behavioural mechanisms are causally linked to,
as well as being good predictors of, any particular future behaviour. These propositions can only
be confirmed by empirical research".

93. Professor Ajzen develops the same critique of Australia's view of the attitude-behaviour
relation. That is, Australia's expert Professor Fong simply states that there is "extensive" research
connecting attitudes to behaviour, but he does not discuss any of it and fails to verify that any
potential relation between the two concepts remains valid with respect to smoking behaviour.
Professor Ajzen states that Professor Fong's assertion "is belied by research on the attitude
behaviour relation that goes back at least 80 years. Contrary to Professor Fong's assertion, this
longstanding body of research suggests that people's attitudes toward a non-behavioural target
(i.e. tobacco products) do not reliably predict their behaviour (i.e. smoking) with respect to the
target. Consequently, the attitude-behaviour research would lead us to hypothesize that a change
in tobacco packaging, even if it affects the appeal of tobacco products, is unlikely to change
smoking behaviour".

D. AN OBJECTIVE REVIEW OF THE SPECULATIVE STUDIES TESTING PEOPLE'S
RESPONSE TO PLAIN PACKAGING SHOWS THAT THESE STUDIES FAIL TO
ADDRESS THE RELEVANT BEHAVIOUR AND ARE METHODOLOGICALLY FLAWED

94. Australia has consistently relied on a number of studies that were published prior to the
adoption of the plain packaging measures to test people's reaction to a possible plain packaging
environment. The relevance of these studies, if any, has been overtaken by subsequent data on
the actual response by consumers to plain packaging in Australia that reveal an entirely different
picture. In any case, already at the time the studies were published, some of the tobacco-control
researchers themselves acknowledged that the conclusions drawn in these studies about the
positive contribution of plain packaging to changing smoking behaviour were "speculative" at best.
Despite the limited relevance of these speculative studies to the dispute, Honduras presents expert
evidence to show that these studies generally undertaken by the same set of tobacco-control
researchers fail to provide a sound basis for Australia's measures.

95. In this respect, Honduras notes that the Panel's task is to make an objective assessment of
the matter, including an assessment of the quantitative, qualitative and scientific evidence put
before the Panel by the parties. The jurisprudence does not support the notion that as soon as a
measure is based on a number of peer-reviewed studies not involving data from the actual
operation of the measure, it can be considered as being based on scientific evidence. In this case,
the real world data from three years of application of the measures demonstrate that the
measures have not been effective and are not likely to ever be effective. In addition, Honduras
considers that the Appellate Body found that "respectable scientific evidence" must have the
"necessary scientific and methodological rigour to be considered reputable science". The standard
set by the Appellate Body is a substantive one: does the evidence have the "necessary scientific
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and methodological rigour" to be considered reputable science and does the science warrant the
particular measure? This test is not met simply by referring to the fact that studies speculating
about the effect of a measure are peer-reviewed and published in a journal. That would in effect
prevent any review by a panel of the "scientific" nature of certain evidence as it would simply have
to accept any study's conclusions as soon as it gets past peer-review and is published. With that
substantive standard in mind, Honduras consulted a number of experts to examine the studies
relied on by Australia.

96. First, Professor Inman and his colleagues conducted an independent "peer review" of the
studies that were previously published in dedicated health and tobacco control journals. The Peer
Review Project was designed to emulate a peer-review process in a high-quality social science
journal, examining whether the plain packaging studies relied on by Australia were of sufficient
quality to be included in a such a journal. The original Peer Review Project report concluded that
none of the plain packaging studies would be published in a high-quality journal because they
would fail a rigorous peer review process. Based on their comprehensive review process, Professor
Inman's research concludes that "the plain packaging literature as a whole falls short of providing
compelling evidence on the effect of plain packaging on the demand for tobacco products". Even
though Australia's experts themselves, such as Professor Fong, rely on research from the field of
consumer behaviour to argue that plain packaging will be effective, Australia nevertheless criticises
the Peer Review Project for applying criteria from research into consumer behaviour. In his
rebuttal of the criticisms made by Australia's experts, Professor Inman concludes that "Australia's
experts have largely failed to engage with the substance of the arguments put forward" and
focused on minor issues.

97. Second, Professor Kleijnen conducted a systematic analysis of the quality of this literature
across four key aspects of validity in social science research (construct validity, internal validity,
external validity, and conclusion validity). His research concludes that "there is not a single study
outcome that has a 'low risk of bias' on all four aspects of validity". Australia's experts failed to
identify a single error in the systematic review's assessment of the plain packaging studies.
Australia's experts have not engaged in a methodical discussion of the results of the systematic
review and the piecemeal responses that were given do not change the assessment that the
evidence base regarding the potential impact of plain packaging on reducing smoking prevalence
or tobacco consumption is unreliable and lacks credibility. It is noteworthy that in Australia's own
Post-Implementation Review, Australia did not discuss these "experimental" studies in the context
of its assessment of the impact of the plain packaging measures on public health but considered
them merely in the introductory background section relating to the adoption of the measures. This
confirms the lack of relevance of these pre-implementation studies.

E. AN ANALYSIS OF THE PROBLEM OF ILLICIT TOBACCO TRADE IN AUSTRALIA
CONFIRMS THE LIKELIHOOD THAT PLAIN PACKAGING WILL FURTHER STIMULATE
ILLICIT TRADE IN AUSTRALIA

98. Honduras points to the problem of illicit trade in tobacco products as a result of plain
packaging. Honduras' experts Professors Chaudhry, Murray and Zimmerman, as well as analysis
by KPMG, reveal that illicit trade has become more of a problem in the plain packaging
environment of Australia. As with the other post-implementation data, updated data on illicit trade
from KPMG confirms that illicit trade has continued to worsen during the time that plain packaging
has been in place.

F. AUSTRALIA HAS FAILED TO PRESENT ANY EVIDENCE OF THE EFFECT OF PLAIN
PACKAGING ON CIGAR CONSUMPTION

99. Australia adopted the plain packaging measures with practically no evidence on cigars. While
Australia relied on certain studies concerning the supposed effectiveness of plain packs, these
studies examined the effects on cigarette packaging, not cigar packaging. Unfortunately, the
complete lack of evidence on cigars did not stop Australia from adopting the TPP Act for all tobacco
products. A few months after the adoption of the plain packaging measures, the Australian
Government attempted to produce some evidence on cigars. This attempt failed. As documented in
the Peer Review Project, the GfK Bluemoon study, which consisted of interviews with eight cigar
smokers, is beset by multiple methodological failings that render it entirely unreliable. In 2015,
years after the adoption of the plain packaging measures, Australia made another attempt at
generating ex post evidence concerning the effects of plain packaging on cigar consumption.
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Australia's efforts resulted in one additional study, conducted by Miller et al. (2015). This ex-post
evidence on cigars suffered from serious methodological flaws and limited sample sizes. For
example, the study interview is based on a sample of only 10 regular premium smokers, and the
two focus groups with occasional premium cigar and premium cigarillo smokers have a sample of
14 participants.

100. As a cigar-producing country, Honduras is astonished that, in 2011, Australia adopted a
highly-restrictive measure affecting cigars despite the absence of any evidentiary support for its
application to cigars. Australia's efforts to obtain ex post evidence are, as a matter of principle and
in fact, inadequate. No country should be allowed to first adopt a trade-restrictive measure and
then seek evidence to support it. In any event, both of Australia's ex post studies suffer from
various flaws that deprive them of any evidentiary value. Consequently, Honduras reiterates that
Australia has not demonstrated that plain packaging can make any contribution to the reduction of
the prevalence of cigar smoking.

G. AUSTRALIA IS UNABLE TO REBUT THE EMPIRICAL AND THEORETICAL EVIDENCE
PRESENTED BY HONDURAS AND THE OTHER COMPLAINANTS

101. Faced with the empirical evidence that fails to show any impact of Australia's measures on
actual smoking behaviours, Australia argues that this evidence is not relevant because the
measures are expected to produce results only "over time" and in combination with other
measures. However, this argument is self-serving and not supported by any evidence. The
speculative studies relied on by Australia purport to demonstrate an immediate positive
contribution of plain packaging mainly in terms of perceptions, attitudes and intentions related to
smoking behaviour. The "effects" of plain packaging presented in these studies took only the short
time of the survey to become apparent. Similarly, the study of calls to the Australian Quitline
following the measures' implementation, which is relied on by Australia, also suggested that there
was an immediate effect of the measures, with those researchers concluding that Australia's
measures were "now supported by evidence of an immediate impact of this legislation". The
tobacco-control experts consulted by Professor Pechey in her study also predicted a decline of 1-
3% in smoking rates in the first two years of the measure. Even though there were these
purported immediate impacts, Australia now argues that the measures will only produce effects
"over time" and that they will take a generation for the measures to have an effect. In addition to
the fact that this contradicts its objective of reducing smoking to 10% by 2018 (and thus not "over
time" for the next generation), Australia does not support this speculation with any qualitative or
quantitative evidence, as required.

102. Indeed, in Brazil - Retreaded Tyres, the Appellate Body noted that it may prove difficult in
the short term "to isolate the contribution to public health or environmental objectives of one
specific measure from those attributable to the other measures that are part of the same
comprehensive policy" and that "results obtained from certain actions - for instance, measures
adopted in order to attenuate global warming and climate change or certain preventive actions to
reduce the incidence of diseases that may manifest themselves only after a certain period of time
- can only be evaluated with the benefit of time". In this respect, however, it is important to recall
that the Appellate Body in Brazil — Retreaded Tyres found that the panel sought to verify a number
of hypotheses on the basis of the evidence adduced by the parties and found them to be logically
sound and supported by sufficient evidence. The above time-related considerations of the
Appellate Body therefore were made to justify the panel's mainly "qualitative" approach to
examining the contribution of the measure, not to absolve the parties from providing evidence or
allowing parties to disregard the actual empirical evidence of the impact of a measure by pointing
to abstract general theories. As noted before, the last sentence of this oft-quoted paragraph
makes clear that a demonstration of a likely future contribution must still be based on
"quantitative projections in the future, or qualitative reasoning based on a set of hypotheses that
are tested and supported by sufficient evidence".

103. The actual operation of the measures and its actual impact are still the preferred evidence to
consider if such evidence exists and if the measures have been in place for a reasonable period of
time. In fact, in its Technical Report accompanying the NTPPTS, which covered a period until May
2014, Australia referred to this two-year period that passed as a "medium term" impact. The
nature, quantity and quality of evidence existing at the time that the analysis is made determine
what evidence the Panel must rely on. In this case, reliable and probative empirical evidence of
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the lack of actual impact of the measures three years after their introduction is available and must
be given primacy in the analysis.

104. Furthermore,it is widely accepted in the tobacco-control context that what is known about
"shock communications" is that they sometimes have an immediate, short-term effect which is
difficult to sustain in the long term. In fact, researchers, tobacco-control experts and the FCTC
itself all agree that health communications such as GHWs are subject to "wear out" after repeated
exposures and have their largest impact in the early days of their release in a jurisdiction.
Australia's plain packaging measures have now been in place for three years, and if they were
going to have some relevant effect, this change in behaviour would have been visible by now.
However, there is no evidence of such an effect. Indeed there is already evidence of an expected
wear-out effect of plain packaging in Australia, which entirely undermines Australia's claim that the
measures will have a long-term impact. Similarly, the evidence that Australia cites regarding
increased calls to the Australian Quitline following the implementation of plain packaging shows
that the effect was only temporary and that the number of calls returned to the level prior to the
introduction of plain packaging within six months. Accordingly, there is no basis for believing that
these measures, which have not had even a short-term effect on smoking behaviours, would have
a long-term effect.

105. Finally, the fact that the plain packaging measures do not deal with the drivers of smoking
further demonstrates that there is no credible basis for expecting that the measures will be able to
have any long-term effect. As explained by Honduras by reference to academic articles and reports
as well as the expert reports of, among others, Professor Steinberg, Professor Fischer and
Dr. Satel, the multi-causal model that is understood to drive smoking behaviour does not include
trademarks or packaging as a reason why people start smoking, continue to smoke or relapse
after a failed quit attempt. As trademarks and packaging are not even factors, let alone genuine
and substantial factors, of smoking initiation and continued consumption of tobacco products,
there is no basis to assume that Australia's plain packaging measures will reduce smoking in either
the short or the long term.

106. In sum, Australia has not presented any "quantitative projections" and has not developed
any "qualitative reasoning based on a set of hypotheses that are tested and supported by
sufficient evidence produced" in support of its assertion that the plain packaging measures will
produce effects over time. Australia simply urges the Panel to accept the speculative assertion that
"over time" smoking will go down as a result of the measures. However, the Panel's conclusion
should not be based on speculation and conjecture but on positive evidence that is objectively
assessed. Australia is right that over time smoking is expected to go down, as it has been going
down for the last 40 years. That is the trend that even Australia and its experts have
acknowledged exists. For example, Gartner et al., in research funded by the Australian National
Health and Medical Research Council and published in the Tobacco Control journal, forecast that
under a status quo scenario where no new tobacco-control measures were implemented and in
which smoking initiation and cessation rates remained at 2007 levels (which the authors thought
for smoking initiation rates may be overly pessimistic), smoking prevalence would decline to
18.3% in 2010 and 14.1% in 2020. A failure to account for this pre-existing trend will falsely bias
any estimation of the effects of new tobacco-control measures on smoking metrics. Therefore, the
fact that smoking prevalence has gone down does not say anything about the relationship between
the reduction in smoking prevalence and plain packaging. The relevant question is whether this
trade-restrictive measure actually contributes, or is apt to contribute, to the further reduction of
smoking, or rather is an unnecessary element of the suite of measures and thus an unjustifiable
encumbrance or an unnecessary obstacle to trade.

107. On the basis of the evidence before the Panel, it is clear that there is no such contributing
relationship as the trend of the decline in smoking trend is simply continuing without any
additional contribution from the plain packaging measures.

H. AUSTRALIA'S POST-IMPLEMENTATION REVIEW FAILS TO PRESENT EVIDENCE OF
THE EFFECTIVENESS OF THE PLAIN PACKAGING MEASURES

108. More than three years after it implemented the plain packaging measures, and after having
failed to conduct the required pre-implementation impact assessment, Australia released its
Post-Implementation Review ("PIR") of the plain packaging measures on 26 February 2016.
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109. The PIR fails to objectively examine the many data sources that Australia had at its disposal
for assessing whether plain packaging contributed to the objective of reducing smoking. The PIR
uncritically summarises post-implementation studies that were published back in March 2015. The
PIR does not objectively examine these studies' findings in light of Australia's objective to reduce
smoking. The PIR ignores the relevant information on the effects of plain packaging on smoking
behaviour that were revealed, among others, through the NTPPTS that it helped to organise.

110. The only piece of "new" evidence relating to the impact of the measures on health, consists
of an expert report by Dr. Chipty, the same economic consultant that supported Australia in the
context of this WTO dispute. It is not credible that the same economic consultant hired to support
the Australian Government's litigation objectives can provide an objective analysis of the
effectiveness of the measures to Australia's Department of Health. In addition, Dr. Chipty's expert
report for the PIR is simply a compilation of the RMSS-related sections of her WTO reports.
Although the Australian Government is very well aware of the many different ways in which the
RMSS data has been interpreted by the complainants' experts and of their critical comments of
Dr. Chipty's approach, the PIR acts as if this debate never took place. The Department of Health is
part of the Australian Government and could have been expected to critically review the expert
report of Dr. Chipty taking some of these alternative readings into consideration. It did not do so.
Nor did it seek to put the claims of Dr. Chipty based on this one dataset in the context of other
datasets supporting contrary conclusions.

111. In sum, Honduras considers that the this long-awaited PIR only serves to highlights the
weakness of Australia's evidence base for tobacco plain packaging as it uses the same avoidance
tactics relied upon by Australia in the context of this WTO dispute. The PIR focuses on whether
plain packaging achieves the "mechanisms" rather than on whether plain packaging achieves the
acknowledged objective of reducing smoking. Unfortunately, the PIR does not attempt to conduct
a critical analysis of the information available so as to assess objectively the effectiveness of plain
packaging. The PIR was intended to assess "the effectiveness and efficiency of the tobacco plain
packaging measures to meet its objective [i.e., of improving public health, by ultimately reducing
smoking] in order to determine if it is an appropriate regulatory mechanism". Unfortunately, the
PIR does not provide a robust assessment of this important question. Instead, it avoids addressing
this issue head-on. Where it does attempt to address the issue, its conclusions are equivocal. It
rightly notes that the declines in national smoking prevalence cannot be "entirely attributable to
plain packaging given the range of tobacco control measures in place in Australia". And even the
"new" expert analysis by Dr. Chipty on which Australia relies is not actually specific to plain
packaging as it allegedly "shows that the 2012 packaging changes (plain packaging combined with
GHWSs) have contributed to declines in smoking prevalence, even at this early time after
implementation". Honduras questions the accuracy of the decline found to exist by Dr. Chipty due
to methodological concerns about the analysis, which is similar to the analysis presented by
Dr. Chipty and rebutted by Honduras and the other complainants in the WTO dispute.
Nevertheless, even assuming this figure is correct (quod non), the conclusion is that the decline is
attributable to the "packaging changes" as a combination of plain packaging and the GHWs. The
PIR does not answer the relevant question about what is the contribution of plain packaging alone
to the decline in smoking prevalence.

I CONCLUSION

112. Reliable and probative data of three years of application of the Australian tobacco plain
packaging measures exists. It shows that the measures have not been effective. Analysis of the
actual sales and consumption data and the tracking survey data confirm this lack of contribution of
the plain packaging measures. These are the facts that Australia would like the Panel to ignore.
Honduras considers that there is no basis in law or in the facts of this case to justify Australia's
suggestion to disregard this evidence in favour of speculative theories. Australia does not present
any empirical data of its own to show that the plain packaging measures are contributing to
reducing smoking prevalence or changing smoking behaviour. It has failed to rebut the probative
evidence presented by Honduras and the complainants that demonstrated clearly that the
measures have failed.

113. Honduras' evidence demonstrates that the plain packaging measures do not make a
contribution to Australia's objective. Honduras' evidence approach is in line with established WTO
jurisprudence and does not jeopardise a Member's freedom to regulate to protect health. Faced
with this overwhelming evidence, Australia has resorted to the argument that more time is needed
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to see an impact. However, this is an inadequate response. Studies that Australia has relied upon
in these proceedings suggest that plain packaging would have an immediate shock effect. That
shock effect was supposed to lead to more quit attempts and less smoking initiation. Clearly this
has not occurred. In the light of this lack of an immediate effect, Australia is now arguing that the
effect of the plain packaging measures will only be manifested in the long-term. This argument not
only has no factual basis, it also flies in the face of common sense. A more likely outcome, which is
consistent with what experts have claimed in respect of other tobacco-control policies, is that plain
packaging would be most effective (if effective at all) immediately after its introduction. It is to be
expected that any impact that a policy intervention like plain packaging might have would
wear-out over time as a result of consumers' repeated exposure to the new pack. Indeed, as noted
above, researchers are already observing this expected wear-out effect of the plain packaging
measures in Australia. Accordingly, in light of the evidence on the lack of impact of plain packaging
reducing actual tobacco consumption to date and of this wear-out effect, Australia's assertion that
plain packaging will have effects on smoking behaviour at some uncertain point in the future when
it has not had any effect in the first three years that it has been in place is entirely speculative and
untenable.

114. For all of the above reasons, Honduras requests the Panel to find that Australia's plain
packaging measures are inconsistent with the following provisions of the TRIPS Agreement:

= Article 20 of the TRIPS Agreement because the plain packaging measures are special
requirements that unjustifiably encumber the use of tobacco-related trademarks in the
course of trade;

= Article 16.1 of the TRIPS Agreement because these measures prevent the owner of a
registered tobacco-related trademark from enjoying the exclusive rights conferred by
the trademark - namely the right to enjoin unauthorised use of the trademark by third
parties - and are not justified under Article 17 of the TRIPS Agreement;

= Articles 15.4 of the TRIPS Agreement because the nature of the goods to which a
trademark is to be applied - i.e., tobacco products - forms an obstacle to the
registration of inherently non-distinctive trademarks in Australia;

= Article 2.1 of the TRIPS Agreement, which incorporates provisions of the Paris
Convention, in particular Article 6quinquies of the Paris Convention, because a
trademark duly registered in the country of origin outside Australia is not protected "as
is" — i.e., in its original format; and Article 10bis of the Paris Convention, because: (a)
the plain packaging measures give rise to a situation of "unfair competition" by ex ante
and systematically skewing the conditions of competition to the detriment of high-end
products and producers and to the advantage of lower-end products and producers;
and (b) the plain packaging measures require producers to make "indications or
allegations the use of which in the course of trade is liable to mislead the public as to
the nature, the manufacturing process, the characteristics, the suitability for their
purpose, or the quantity, of the goods";

» Article 24.3 of the TRIPS Agreement because the plain packaging measures diminish
the protection afforded to GIs that existed in Australia immediately prior to 1 January
1995; and

= Article 22.2(b) of the TRIPS Agreement because Australia fails to provide the legal
means for interested parties to prevent use, with respect to Gls, constituting an act of
unfair competition under Article 10bis(3)(iii) of the Paris Convention.

115. Australia's plain packaging measures are also inconsistent with Article 2.2 of the TBT
Agreement as they are more trade-restrictive than necessary to fulfil Australia's legitimate
objective of reducing smoking prevalence, taking account of the risks of non-fulfiiment.

116. Honduras requests the Panel to recommend, in accordance with Article 19.1 of the DSU, that
the DSB request Australia to bring the measures at issue into conformity with the
TRIPS Agreement and the TBT Agreement.
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ANNEX B-2

INTEGRATED EXECUTIVE SUMMARY OF THE ARGUMENTS OF THE DOMINICAN REPUBLIC

I. INTRODUCTION

1. More than 3 years ago, on 1 December 2012, Australia implemented sweeping measures
to eliminate differentiation among tobacco products by banning all design features (including those
of trademarks and geographical indications ("GIs")) on tobacco retail packaging and the tobacco
products themselves. Australia claimed that these features induce people to smoke, and that by
banning them, smoking would reduce in Australia.

2. Over the course of these proceedings, the Dominican Republic (the "DR") and its experts
have shown that this premise is fundamentally flawed. The totality of evidence, ranging from post-
implementation to predictive evidence, shows that these plain packaging ("PP") measures do not,
and will not, contribute to their objective of reducing smoking in Australia. The measures serve
only to deny competitive opportunities owed to Australia's trading partners and undermine the
system of international trade that Australia has pledged to uphold because of its
WTO membership.

3. Many developing countries resisted - but ultimately accepted - the legal protections for
intellectual property ("IP") that developed nations insisted upon in the Uruguay Round
negotiations, skeptical of the benefits that IP rights could bring to their economies. Nonetheless,
now that the DR has transformed itself from an exporter of unprocessed tobacco leaf into the
world's leading producer and exporter of premium branded cigars, the protection of trademarks
and GIs has taken on considerable importance to its exports. Yet, through the PP measures,
Australia effectively abandons the rules that it and other developed nations insisted upon. The PP
measures seek, by legislative design, to denude trademarks of their basic functions and to
eliminate tobacco-related GIs, rendering meaningless the trademark and GI protections contained
in the TRIPS Agreement, without public health benefit.

4, The DR fully supports a WTO Member's right to take effective public health measures. In
the present proceedings, the DR has shown that Australia could replace the ineffective
PP measures by tobacco control measures that are both effective and consistent with Australia's
obligations under the TRIPS Agreement and the TBT Agreement.

II. THE LEGAL CLAIMS AND ARGUMENTS
A. Legal Claims under the TRIPS Agreement
1. The PP measures are inconsistent with Article 15.4!

5. Article 15.4 of the TRIPS Agreement provides that "[t]he nature of the goods or services to
which a trademark is to be applied shall in no case form an obstacle to registration of the
trademark". Thus, to the extent that a WTO Member imposes obstacles or impediments to
registration of a trademark due to the essential quality or constitution of the good or service with
which a sign is linked, it violates Article 15.4.

6. Under the PP measures, the use of all signs on tobacco products is prohibited or greatly
restricted. In this situation, there is no opportunity for a non-inherently distinctive sign for
tobacco products to gain distinctiveness through use and, consequently, no possibility of
registering such a sign as a trademark for tobacco products. The impediment to registering such
signs as trademarks in Australia is due to the nature of the products with which the sign is linked,
i.e., tobacco products. This violates Article 15.4.

7. Australia errs when it asserts that non-inherently distinctive signs are not "trademarks",
and therefore that such signs are not covered by the scope of Article 15.4. In fact, Article 15.1

! See DR's FWS, Section VI.E; DR's SWS, Section III.A; DR's response to PQs 172, 195; DR's comments
on AUS' response to PQ 172.
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defines a "trademark" as a sign that must be "capable of distinguishing the goods or services of
one undertaking from those of other undertakings",? and Australia's argument impermissibly reads
the term "capable" out of that definition. Article 6quinquies(B) of the Paris Convention provides
relevant context, clarifying that the term "trademark" encompasses signs that are not inherently

distinctive and that have not acquired distinctiveness through use.

8. Australia argues that, if accepted, the DR's interpretation of Article 15.4 would require that
Members guarantee the right to sell and advertise products in their territory, regardless of the
nature of those products. This is incorrect. The DR has explained that restrictions on the
availability of, or trade in, a good or service are disciplined by, inter alia, the GATT 1994 or the
GATS, not the trademark provisions of the TRIPS Agreement.

2. The PP measures are inconsistent with Article 16.13

9. Article 16.1 of the TRIPS Agreement requires that WTO Members provide registered
trademark owners: (i) the exclusive right to prevent all (ii) unauthorized use (iii) in the course of
trade of (iv) identical or similar signs, (v) for goods or services that are identical or similar to those
in respect of which the trademark is registered, (vi) where such use would result in a likelihood of
confusion.

10. By prohibiting or restricting the use of trademarks for tobacco products, the PP measures
diminish or eliminate, depending on the circumstances, the distinctiveness and recognition of such
trademarks. This breaks the connection for consumers between the trademark and the product for
which it was registered, rendering it practically impossible for a trademark owner to demonstrate
that unauthorized use of an identical or similar mark on similar goods causes a likelihood of
confusion. Consequently, the trademark owner's ability to exercise the exclusive rights
guaranteed under Article 16.1 is diminished, or even eliminated, as a result of the PP measures.

11. Australia responds by mischaracterizing the DR's argument as asserting that Article 16.1
requires Members to guarantee a "right to use" trademarks.* More generally, Australia's standard
response to the DR's claims under the TRIPS Agreement is that such claims are based on the
proposition that the TRIPS Agreement affords a "right to use" trademarks (and GIs). Australia
thereby creates a "straw man" that it proceeds to knock down. The DR has never asserted that
the TRIPS Agreement grants a "right" of use. Rather, the DR, like most third parties, understands
that "use" permeates the TRIPS Agreement provisions relating to trademark and GI protection. It
is uncontested that the basic function of a trademark is to distinguish goods and services in the
course of trade. Fulfillment of this basic function creates competitive opportunities for goods and
services, and is the very purpose of international trademark protection. Unless a trademark is
used on the goods and services in the course of trade, it simply cannot fulfill its basic function.

12. In focusing wrongly on a "right to use" argument, Australia fails to engage substantively
with the DR's actual argument, which is concerned with the inability to enforce the trademark
rights protected by Article 16.1.

3. The PP measures are inconsistent with Article 16.3°

13. In its capacity as a third party in DS458 and DS467, the DR has explained that to acquire
and maintain the status of a mark as "well-known", and therefore to enjoy the additional
protections of Article 16.3 of the TRIPS Agreement, consumers must know and recognize the
mark.

14. The PP measures violate Article 16.3, because (i) they remove the "negative rights" that
were previously accorded to marks that achieved well-known status (i.e., rights that go above and
beyond those accorded under Article 16.1) prior to the imposition of PP; and (ii) they render it
impossible for any other registered trademarks on tobacco products to acquire that status going

2 Emphasis added.

3 See DR's FWS, Section VI.F; DR's SWS, Section III.B; DR's SCS, para. 21; DR's response to PQs 29,
30, 32, 94, 95, 96, 172; DR's comments on AUS' response to PQs 172 and 185.

4 See AUS' FWS, para. 315.

> See DR's FWS, section VI.G, DR's SWS, Section III.C; DR's SCS, para. 21; DR's response to PQ 31;
DR's comments on AUS' response to PQ 172.
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forward, and to thereby exercise the rights accorded by Article 16.3. Thus, because of the
PP measures, trademarks cannot acquire and maintain the level of knowledge critical to
"well-known" status.

4. The PP measures are inconsistent with Article 10bis of the Paris Convention®

15. The obligations in Article 10bis of the Paris Convention are incorporated into the
TRIPS Agreement through Article 2.1. Article 10bis(1) establishes a general obligation to ensure
effective protection against unfair competition. In turn, Article 10bis(3) requires Members to
prohibit three particular types of private acts of unfair competition, in particular, under
Article 10bis(3)(3), "indications or allegations the use of which in the course of trade is liable to
mislead the public as to the nature, the manufacturing process, the characteristics, the suitability
for their purpose, or the quantity, of the goods".

16. The PP measures require competitors to present their tobacco products in a uniform
manner that prevents differentiation, and is intentionally meant to give the misleading impression
that all brands are the same, and that each is "the least appealing" and the "lowest quality". In
reality, there are significant variations in the quality and characteristics of tobacco used in different
cigar and cigarette brands, and, for cigars in particular, between hand- and factory-made
products. Indeed, the DR's successful development of a premium cigar industry is premised on
the existence of such differences in quality, as recognized by both consumers and experts.

17. Thus, the PP measures compel private acts that are liable to mislead consumers as to the
nature, the manufacturing process, and the characteristics of tobacco products, in violation of
Article 10bis(3)(3). Thus, rather than preventing unfair competition, Australia is mandating it,.
The DR has further shown that no other Australian measure can be used to cure the acts of unfair
competition compelled by the PP Act.

18. In response to Australia's arguments, the DR has clarified that it does not contend that the
PP measures are themselves "acts" of unfair competition. Rather, the DR has explained how, as a
result of the PP measures, Australia mandates private acts of unfair competition in the
presentation of tobacco products to consumers and, thereby, fails to assure effective protection
against such unfair competition. Moreover, the DR has explained that, under Article 10bis(1) and
(3), the intention of the commercial actor is not relevant to whether its act involves unfair
competition, and Australia's contention to the contrary is erroneous.

19. With particular respect to Article 10bis(3)(3), and in response to Australia's erroneously
narrow interpretation of the phrase "in the course of trade", the DR has demonstrated that this
phrase refers to commercial activities generally, rather than to a period of time that culminates at
the point of sale of an individual product to the consumer.

5. The PP measures are inconsistent with Article 22.2(b)’

20. Article 22.2(b) of the TRIPS Agreement disciplines acts of unfair competition, within the
meaning of Article 10bis of the Paris Convention, with respect to Gls, and establishes an obligation
to provide legal means for interested parties to prevent such acts. Acts of unfair competition
include acts that diminish consumers' understanding of the qualities, reputation, or other
characteristics expected from a good with a particular origin. Article 22.2(b) covers uses of any
types of indications, designations, or presentations.

21. As a result of the PP measures, producers are unable to signal the geographical origin of
the product in a way that links the origin with the qualities of the product, thereby limiting
consumer information. Moreover, the compulsory presentation of cigars without GIs serves to
mislead consumers. Consumers generally will be led to believe erroneously that the geographical
origin of the product makes no difference to the quality or characteristics of the products.

6 See DR's FWS, Section VI.I; DR's SWS, Section III.E; DR's SCS, para. 22; DR response to PQs 15, 16,
17, 18, 19, 20, 22, 177; DR's comments on AUS' response to PQ 185.

7 See DR's FWS, Section VI.J; DR's SWS, Section III.F; DR's response to PQ 44, 45, 47, 49, 50, 54, 87,
174, 177, 178; DR's comments on AUS' response to PQ 175.
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22. Under the PP measures, premium Dominican and Cuban cigar makers who meet their local
requirements concerning use of the "Cigarro Dominicano" or "Habanos" Gls are limited in Australia
to simply identifying their products as having been manufactured in the DR or Cuba. This is the
same manner in which every cigar manufactured in the DR or Cuba is identified as a product of
that country, regardless of quality or other characteristics. Thus, by requiring all cigar producers
to identify their products with respect only to the country of manufacture, and not the additional
elements associated with GIs, the PP measures mandate the use of indications that are, inter alia,
liable to mislead as to the different characteristics of different products coming from the same
country.

23. In sum, through the mandatory use of plain packaging and the prohibition on use of GIs,
competitors are compelled to use "indications or allegations ... which in the course of trade [are]
liable to mislead the public as to the nature ... [or] characteristics" of the tobacco products, within
the meaning of Article 10bis(3)(3) of the Paris Convention. As such, in violation of Article 22.2(b)
of the TRIPS Agreement, Australia fails to "provide the legal means for interested parties" to
prevent uses of designations or presentations on packaging that constitute such an act of unfair
competition.

6. The PP measures are inconsistent with Article 24.3%

24. Article 24.3 of the TRIPS Agreement provides that "[i]n implementing this Section, a
Member shall not diminish the protection of geographical indications that existed in that Member
immediately prior to the date of entry into force of the WTO Agreement", i.e., 1 January 1995 for
Australia. A Member's obligations under Article 24.3 apply to the actions it takes to give effect to
Articles 22 to 24 of the TRIPS Agreement, as well as any acts or omissions by which a Member
fails to do so, wholly or partially.

25. Article 24.3 is a standstill provision with respect to the system of protection of GIs that
existed at the relevant time, as confirmed by the Spanish and French versions. Footnote 3 of the
TRIPS Agreement provides context clarifying that the word "protection"” includes "matters affecting
the acquisition, scope, maintenance and enforcement of intellectual property rights". Thus, the
relevant system of "protection" includes, where applicable in a given Member prior to 1995, the
ability of indications to become GIs (i.e., acquisition), and to maintain and enforce their GI status.

26. For these reasons, Australia's contention that Article 24.3 grandfathers only individual GIs,
rather than a system of GI protection, is inconsistent with the text of the provision and the
relevant context. Moreover, Australia's interpretation would have the absurd effect of benefitting
GIs from developed countries, to the disadvantage of developing country GIs. That is because, in
1995, developed countries made greater use of GIs than developing countries. Establishing such
discrimination against GIs from developing countries cannot have been the intent of the drafters.

27. By allowing use of Gls, within the meaning of Article 22.1, on tobacco products prior to
1995, Australia provided a level of protection that allowed for indications to acquire, maintain and
ultimately enforce, their status as a GI. However, through the PP measures, Australia severely
diminished such protection, since interested parties are no longer able to acquire, maintain, or
enforce their status as GIs as they were before. Thus, the PP measures violate Article 24.3.

7. The PP measures are inconsistent with Article 20°

28. Article 20 of the TRIPS Agreement protects "[t]he use of a trademark in the course of
trade" against "unjustifiable" encumbrances by "special requirements". In disciplining government
action that encumbers trademark use, Article 20 recognizes "use" as essential to a trademark's
ability to fulfill its basic function of distinguishing goods and services in commerce in terms of their
quality, characteristics, and reputation, and ensures the treaty's object and purpose of protecting
trademarks.

8 See DR's FWS, Section VI.K; DR's SWS, Section III.G; DR's response to PQs 43, 44, 48, 51, 113, 179,
180, 181.

® See DR's FWS, Section VI.H; DR's SWS, Section III.D; DR's responses to PQs 38, 39, 99, 167, 169;
DR's comments on AUS' responses to PQs 166, 170; DR's FOS, paras. 9-11; DR's SOS, paras. 6-11.
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a. The use of trademarks is "encumbered by special requirements"” imposed under
the PP measures®®

29. Article 20 applies to measures that "encumber[] by special requirements". A "special
requirement" is a condition mandated by a government (the "requirement") that is "unusual" or
"out of the ordinary" ("special"), either because: it prescribes "use" of a trademark in a manner
that departs from the usual treatment of a trademark; or it applies to trademarks used in
connection with a particular good or service; or both.!! "Special requirements" directly regulate
the use of a trademark itself, and are to be distinguished from requirements that incidentally affect
the use of trademarks, through, for instance, the regulation of a good or a service bearing a
trademark.?

30. The verb "encumber" means "hamper ... burden", to "act as a ... restraint", or to
"obstruct",'> and refers to the effect a "special requirement" has on "[t]he use of a trademark".
Encumbrances must therefore have the effect of hampering or obstructing the ability to use a
trademark as registered (or, if not registered, as the owner would otherwise use it). If a "special
requirement" has the effect of "encumber[ing]" trademark use, it must be justifiable.

31. Although the parties agree on the meaning of these words, disagreement remains on
whether Article 20 covers (i) only certain encumbrances on trademark use and (ii) "prohibitions"
on use.

32. First, Australia submits that Article 20 applies only to certain encumbrances on the use of
trademarks, namely, those that prevent the commercial source of a good or service from being
distinguished. For Australia, since only word marks are "necessary"'* to distinguish commercial
source, the use of trademark design features as part of figurative and composite marks is
effectively excluded from Article 20. Australia contends that the use of trademark design features
is not needed to distinguish the commercial source. Contrary to Australia's position, it is well
established, including in Australia law, that trademarks may differentiate the commercial source of
goods and services in terms of quality, characteristics, and reputation. Trademark design features
are expressly included as part of the definition of a trademark under Article 15.1, and are, hence,
regarded as literally integral to the differentiating function of trademarks. Under Article 20, if
special requirements encumber - that is, hamper, impede, restrain, and obstruct - the use of any
feature of any trademark, the encumbrance must be justifiable. There is no basis to consider that
Article 20 does not to apply to measures that interfere with the use of trademark design features.

33. Second, Australia submits that a measure is subject to Article 20 solely if it encumbers
"how a trademark is used ... not whether it is used".'> Thus, on Australia's view, Article 20 does
not apply to prohibitions on trademark use. Australia's interpretation is not supported by
Article 20, which, again, asks only whether "[t]he use of a trademark [is being] encumbered". A
prohibition plainly encumbers the use a trademark. Further, each of the examples in Article 20
describes an encumbrance that undermines a trademark's "capability to distinguish" goods and
services in commerce: a prohibition is the most extreme example of interference with this
function.

34. Applying the proper legal interpretation, the PP measures severely "encumber" three
distinct groups of trademarks on tobacco packaging and products. In particular: (i) word marks
must appear in standardized format, and in the case of cigarette sticks, are banned entirely; (ii)
the word components of composite marks must appear in standardized format, and the figurative

10 See DR's FWS, paras. 347-367; DR's SWS, paras. 96-127; DR's response to PQs 104, 108, 172; DR's
comments on AUS' response to PQ 170; DR's FOS, paras. 13-17; DR's SOS, paras. 12-20.

1 OED Online, "requirement, n"., Exhibit DR-81; OED Online, "special adj", Exhibit DR-82, "[o]f such a
kind as to exceed or excel in some way that which is usual or common; exceptional in character, quality, or
degree".

12 See Panel Report, Indonesia - Autos, paras. 14.273 and 14.278.

13 See AUS'FWS, para. 347; Cuba's FWS, para. 310; DR's FWS, para. 349; Honduras' FWS, para. 283;
Indonesia's FWS, para. 272 and Ukraine's FWS, para. 329. See also OED Online, "encumber, v.",

Exhibit DR-83.
4 AUS' SWS, paras. 129 and 130.
15 AUS' response to PQ 100, para. 48 (emphasis original).
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components of composite marks are banned entirely; and (iii) figurative marks are banned
entirely.!®

b. The PP measures encumber the use of trademarks "in the course of trade"’

35. As discussed above, the "course of trade" includes trademark use as part of the
commercial sale of goods, and includes trademark use on retail packaging, and on the good itself.

36. Australia seeks to limit the scope of Article 20 by arguing that, if a trademark is not seen
until after a sale, it is not "used" in the "course of trade". For Australia, the point-of-sale bans in
Australia remove the PP measures from the scope of Article 20. Australia's argument is unduly
restrictive. Retail packaging for consumer goods need not be seen on the store shelf for the use of
a trademark on packaging to be part of the course of trade. This would imply that remote
purchases, where goods are not seen before purchase, are not part of the course of trade.
Trademarks are applied to retail packaging and goods as an integral part of a commercial sale, and
the use of a trademark on packaging is a routine part of the course of trade.

37. Even if the Panel accepted Australia's flawed interpretation, it should still conclude that the
PP measures encumber use "in the course of trade" because (i) under an exception to the point-of-
sale display ban, specialist tobacconist shops in the states of Victoria and Western Australia are
not subject to the display ban; and (ii) even where such bans are in operation in Australia, the
consumer is still able to see and inspect the product, and its packaging, before the transaction is
complete.

c. The word "unjustifiably" imposes a multi-factored standard*®

38. According to the dictionary meaning, an encumbrance is "unjustifiabl[e]" if it is not
rational, reasonable, proper, defensible or warranted.!® Read in light of its context, and the object
and purpose of Article 20, the "justifiability" of an encumbrance must be assessed on the basis of
five factors: (1) the nature and extent of the encumbrance; (2) the importance of the objective
pursued; (3) the features of particular trademarks that are considered to mislead or otherwise
cause people to smoke; and (4) the connection between the objective and the encumbrance,
including (i) the extent to which the measure contributes to its objective, and (ii) whether an
alternative measure would make the same contribution to the objective with a lesser degree of
encumbrance.

39. In reaching this position, the DR has taken into account the interests that Article 20 seeks
to protect and its objective.?® The particular interest protected under Article 20 is "[t]he use of
trademarks", and the objective of the provision in protecting that interest is safeguarding, to the
greatest extent possible, the ability of a trademark to fulfill its basic function of distinguishing
goods or services, without prejudicing the ability of a Member to achieve other legitimate
objectives. This interpretation reflects the importance ascribed by the drafters to protecting the
use of a trademark, allowing it to fulfill its basic function of distinguishing goods based on their
qualities, reputation and characteristics.

i. The nature and extent of the encumbrance on use?
40. Reflecting the express discipline on trademark "use", a panel must determine the nature

and extent of the interference with use, and the consequence for the trademark's ability to fulfill
its basic function. The nature and extent of the encumbrance defines the prejudice to the

18 A word mark consists simply of a particular word with no design features forming part of the
registered trademark; a composite - or combination — mark is a combination of both word and figurative
marks. Composite marks include unaccompanied stylized word marks (e.g., a brand name in a particular
typeface), as well as stylized word marks that include other design features; a figurative mark is comprised
exclusively of image constituents, including colours, designs and figurative elements.

17 See DR's SWS, paras. 128-141; DR's response to PQ 87; DR's FOS, paras. 18-20.

18 See DR's FWS, Section VI.H; DR's SWS, paras. 142-153; DR's response to PQ 108.

1% See DR's FWS, para. 379.

20 EU's response to PQ 17 to third parties, para. 102.

21 See DR's FWS, paras. 418-419; DR's SWS, paras. 181-204; DR's response to PQs 64 and 108; DR's
SOS, paras. 21-26.
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protected treaty interest (i.e., "[t]he use of a trademark") that must be justifiable under Article 20.
For example, as discussed below, the nature of the encumbrance may require individual
assessment of the specific features of a trademark that motivate the Member's decision to
interfere with use. As another example, a minimal encumbrance on use would be more easily
justified than a severe encumbrance.

41. As explained in paragraph 34 above, the PP measures impose severe encumbrances on
three distinct categories of trademarks. The contribution made by the PP measures to reducing
smoking must therefore be commensurate with the extent of the severe encumbrances, in terms
of both the likelihood of a contribution materializing, and the extent of the contribution.

ii. The objective pursued??

42, With respect to the second factor, the parties agree that an encumbrance must pursue a
legitimate objective to be justifiable. Section 3(1)(a) of the PP Act establishes that the objective of
the PP measures is to reduce the number of people that smoke, by reducing initiation, increasing
cessation, and reducing relapse, and to reduce exposure to tobacco smoke. Section 3(2) of the
PP Act sets out the means to achieve the objective, namely: (i) reducing the appeal of tobacco
products; (ii) increasing the effectiveness of graphic health warnings ("GHWSs"); and (iii) reducing
the ability of retail packaging to mislead consumers about the harmful effects of tobacco.

43. Section 3(1)(b) of the PP Act adds a second objective, namely, to give effect to certain of
Australia's "obligations" as a party to the Framework Convention on Tobacco Control ("FCTC").
However, the FCTC does not "oblige" members to adopt plain packaging. Also, it is not
"legitimate" for a Member to invoke an obligation under a separate international agreement to
justify the imposition of WTO-inconsistent restrictions.

iii. The individualized nature of trademarks and trademark protection®?

44, The third factor reflects the individual nature of trademarks and trademark protection -
under both the TRIPS Agreement and the Paris Convention. All aspects of trademark regulation -
registration,?* protection,?® invalidation®® - proceed on the basis of individualized processes that
consider the specific features of a trademark. In his authoritative guide to the Paris Convention,
Bodenhausen explains that, in assessing registration and invalidation, each trademark must be
considered "on its individual merits".?” Likewise, where a Member interferes with the use of a
trademark to address allegedly harmful effects of the features of that trademark - in this case,
causing people to smoke - it must review the trademark "on its individual merits".?® The design
features of each trademark are unique, and the encumbrances imposed by Australia relate to
considerations that vary from individual trademark to individual trademark - some design features
of some trademarks may give rise to Australia's regulatory concerns, while others do not.

45, A Member cannot be allowed to exploit a decision on the use of a trademark, in order to
circumvent the usual requirements of individual consideration that apply to decisions on the
invalidation of that mark. If a Member currently maintains the registration of a trademark - and
has not, based "on its individual merits", invalidated the trademark on the grounds that it is
misleading or is otherwise contrary to morality — the Member cannot, under Article 20, deny use of
the trademark because of its features, unless it also considers the trademark "on its individual
merits".

46. Australia also concedes that it never attempted to identify which design features of which
trademarks are problematic. Australia therefore accepts that it adopted a measure that was, by
design, a regulatory "sledgehammer". Australia justifies its actions on the grounds that: (i) the

22 See DR's FWS, paras. 420-425; DR's SWS, paras. 271-288; DR's response to PQ 108; DR's FOS,
paras. 38-43.

23 See DR's FWS, paras. 394-415; DR's SWS, paras. 205-267; DR's response to PQs 93, 108; DR's
comments on AUS' responses to DR's Question 1; DR's FOS, paras. 27-36.

24 TRIPS Agreement, Article 15.

25 TRIPS Agreement, Article 16.

26 See e.g. Article 6quinquiesB of the Paris Convention.

27 See Bodenhausen (1969), Exhibit DR-79, pp. 115-118.

28 See also Bodenhausen (1969), Exhibit DR-79, pp. 115-118.
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affected trademarks have in common that they are all applied to tobacco products; 2° and (ii)
there is a possibility that their features might be appealing or misleading.3° But neither of these
arguments excuses Australia's failure to conduct an individual assessment. The first argument
conflates the features of a harmful product with those of the trademark. The mere fact that a
trademark is applied to a harmful product does not mean that the trademark's features are
harmful or misleading. As regards the second argument, as Australia readily admits, not all design
features of all trademarks for tobacco products serve to make tobacco products more appealing to
consumers. Reliance on the abstract possibility that the features of some trademarks might give
rise to concerns is not "justifiable" conduct on the part of the regulator.

47. Finally, Australia argues that the panel in EC - GIs (US) rejected the need for
"individualized assessment" under Article 17 of the TRIPS Agreement. Although that panel found
that a case-by-case assessment is not a/lways required under Article 17, it did not find that a
case-by-case assessment is never required. To the contrary, in addressing the pertinent facts
under Article 17, the panel relied on the fact that an individual assessment had been conducted by
the regulating Member, and hence the legitimate interests of the trademark owner had been
respected.?!

iv. The "nexus" or connection between the encumbrance and objective®?

48. All of the parties - including Australia - accept that there must be a "nexus" or connection
between the encumbrance and the objective. The disagreement between the parties relates to the
nature and extent of the required connection. For Australia, an encumbrance is "unjustifiable"
only if there is "no rational connection" between the encumbrance and the objective. However,
that proposed standard does not exhaust the circumstances in which an encumbrance is
unjustifiable. Rather, the determination of whether a "sufficient" nexus exists must follow an
assessment of: (a) the extent of the encumbrance's contribution to the objective; and, if there is a
contribution, (b) whether there are alternative measures available that would make an equivalent
(or greater) contribution to the objective while imposing a lesser encumbrance on trademark use.

49, The inclusion of both factors in considering whether a "nexus" is present is supported by a
proper reading of Article 20. First, to warrant prejudicing the basic function of a trademark, an
encumbrance on use must contribute positively to the achievement of the legitimate objective at
stake. Otherwise, there is no valid basis to interfere with trademark use in a manner that
undermines or defeats the trademark's basic treaty function.?® Second, Article 20 requires that a
Member give effect to the treaty interest it has agreed to protect (i.e., use of a trademark), as far
as possible, without prejudicing the ability of a Member to contribute to the achievement of other
objectives, such as public health. Thus, if an alternative is available that would allow both the use
of the trademark to a greater extent and make an equivalent contribution to the achievement of
the other objective, the Member must opt for that alternative. This means that the expressly
protected interest of trademark use and the achievement of another legitimate objective are
reconciled in a justifiable, defensible and rational manner. The trademark can be used as far as
possible, while still accommodating the Member's imperative of contributing to another legitimate
objective to the same extent. Put differently, interfering with trademark use is not justifiable if an
alternative measure can achieve the desired objective with lesser or no harm to trademark use.

50. Australia dismisses consideration of both contribution and alternative measures, because
these factors are part of a "necessity" analysis. For Australia, the standard of "justifiable" must be
interpreted in "contradistinction" to the standard of "necessity". Australia concedes that "[i]n most
cases, there will be an array of possible measures" that could be deployed. However, for
Australia, it is justifiable (rational, reasonable, proper, defensible or warranted) for a Member to
adopt a measure that does most violence to the ability of a trademark to fulfill its basic treaty
function without even considering alternatives.

2 See e.g. AUS' FWS, para. 414.

30 See e.g. AUS' FWS, para. 411.

31 See e.g. Panel Report, EC - GIs (US), para. 7.673 ff.

32 See DR's FWS, paras.425-427; DR's SWS, paras. 289-294; DR's response to PQ 108; DR's FOS,
paras. 44-56.

33 Canada's TP submission, para. 87; Singapore's TP statement, paras. 16-17; EU's response to PQ 19
to third parties, para. 89; Nicaragua's response to PQ 19 to third parties; Singapore's response to PQ 19 to
third parties, first bullet; Taiwan's response to PQ 17 to third parties; Uruguay's response to PQ 19 to third
parties.
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51. The DR disagrees. The treaty interpreter cannot begin with a contextual argument that
relies on an assumption that the word "unjustifiably" must be interpreted in opposition
("contradistinction") to the word "unnecessary" and, for that reason, arbitrarily exclude some
elements of a necessity test. The interpretive exercise begins with the meaning of the word
actually used - here, "unjustifiably". With its focus on creating contextual opposition to a
necessity test, Australia fails to give the word "unjustifiably" its ordinary meaning and fails to
explain why the word "unjustifiably" excludes consideration of the contribution and alternatives.
Australia and the DR agree that the word "unjustifiably" must be understood in light of the context
of the chapeau of Article XX of the GATT 1994, which refers to "unjustifiable and arbitrary"
discrimination. In EC - Seal Products, the Appellate Body found that the word "unjustifiable"
under the chapeau allows for consideration of a broad range of factors.3* In other cases, the
standard included consideration of alternative measures.>> Citing to the earlier case law in US -
Gasoline,® US - Shrimp,*’ the panel in China - Rare Earths found that "discrimination may ... be
arbitrary or unjustifiable in cases where it is avoidable and foreseeable, [that is] where alternative
measures exist which would have avoided or at least diminished the discriminatory treatment",3®
In the chapeau, the term "unjustifiable and arbitrary" plays a small part in the overall justification
of a GATT-inconsistent measure; whereas, under Article 20 of the TRIPS Agreement,
"unjustifiably" is the entire basis upon which a panel must assess the justification of an
encumbering measure.®® In these circumstances, the word "justifiable" in Article 20 cannot involve
a lesser standard than the same word in the chapeau of Article XX.

(1) The PP measures fail to contribute to reducing smoking behaviour

52. The DR turns now to the application of the legal standard of contribution. The evidence in
this dispute shows a lack of contribution and ranges from pre-implementation predictions about
how the PP measures would work to post-implementation evidence showing how it has actually
operated. The totality of the evidence shows that the PP measures do not, and will not, contribute
to their objective of reducing smoking in Australia. Before summarizing the evidence, the
DR outlines the principles to be applied when assessing this evidence.

(a) Approach to the evidence®

53. There is substantial common ground between the parties about how the Panel should
approach its assessment of the evidence. In particular, there seems agreement about four
principles. First, tobacco control measures must be evaluated rigorously, including
post-implementation evidence, ideally using different types of data, analytical techniques, and in
light of accepted behavioural theories. This principle is formulated in the WHO IARC Handbook on
Methods for Evaluating Tobacco Control Policies, which recognizes that a policy might not work
"when implemented under real-world conditions".** Second, this evaluation must be based on the
totality of evidence, covering pre- and post-implementation evidence. This principle pleads against
any "cherry picking" among - and certainly within - the available datasets. Third, when pre- and
post-implementation evidence point in different directions, evidence of what actually happened is
more important than predictions about what might happen. Australia agrees that it would be
"appropriate to disregard evidence of predicted behaviour if the evidence of actual behaviour was
clearly inconsistent with those predictions".*? Australia and the complainants, therefore, rely on
post-implementation evidence as a "consistency check" to confirm or reject predictions. Fourth, in
its responses to the Panel's second set of questions, Australia accepts that sufficient time has
passed to assess whether the PP measures have changed smoking behaviour.

34 Appellate Body Report, EC - Seal Products, para. 5.306.

35 DR's response to PQ 108, paras. 166-167, referring to Appellate Body Report, US - Gasoline,
pp. 26-28; Appellate Body Report, US - Shrimp, para. 171 and Panel Report, China — Rare Earths, para. 7.354
and footnote 549.

36 Appellate Body Report, US - Gasoline, p. 25.

37 Appellate Body Report, US - Shrimp, para. 172.

38 panel Report, China - Rare Earths, para. 7.354 (emphasis original; emphasis added), referring to
Appellate Body Report, US - Gasoline, pp. 28-29.

3 See DR's FOS, para. 50. See also China's TP submission, para. 52.

40 See DR's comments on Australia's response to PQ 196, paras. 337- 376.

41 WHO-IARC Handbook (2008), Exhibit DOM-368, p. 9.

42 AUS' response to PQ 205, para. 403 (emphasis added).



WT/DS435/R/Add.1 « WT/DS441/R/Add.1 « WT/DS458/R/Add.1 « WT/DS467/R/Add.1

- B-40 -

54. Despite this common ground, an important area of disagreement remains - how the Panel
should scrutinize the probative value of scientific evidence. For Australia, if the formal source of
evidence is acceptable, the substantive content of this evidence is beyond criticism and must be
accepted as probative by a panel. The DR disagrees. In addition to the credibility of the source,
panels must assess whether scientific evidence has "the necessary scientific and methodological
rigour".*® Evidence from a respected source may lack the necessary scientific and methodological
rigour, for instance, if its findings are contradicted by the underlying data.

(b) Consideration of the evidence
(i) Post-implementation evidence

55. An objective assessment of the totality of post-implementation evidence yields an
unambiguous and consistent conclusion: the PP measures have failed to change either the
antecedents of smoking behaviour or smoking behaviour itself. The only behavioural effect that
has consistently emerged is downtrading by consumers from higher-priced to low-priced
cigarettes.

1) Antecedents*

56. Australia and its experts predicted that the PP measures would set in motion a causal chain
of effects leading, via the three mechanisms specified in the PP Act (appeal of tobacco products,
GHW effectiveness, and deception), to changes in downstream antecedents of smoking
(e.g., beliefs, attitudes, and intentions towards smoking) and, ultimately, changes in these
antecedents would change smoking behaviour. In its first submission, Australia urged the Panel to
evaluate the PP measures in light of its impact on the antecedents, and claimed that the measures
had led to important changes in these antecedents.

57. To test Australia's assertions, the Panel asked Australia and the Australian tobacco control
entities that had gathered the data to provide the underlying data. Some of the data was
provided, and some was not. Six datasets have been made available, in whole or in part: the
National Plain Packaging Tracking Survey ("NPPTS"), the ITC survey, the New South Wales
Tracking Survey ("CITTS"), Personal Pack Display ("PPD"), calls to the Quitline, and cigar data.
The datasets were all developed by Australia's tobacco control community and show the real-world
effects of the PP measures on multiple variables related to the mechanisms, downstream
antecedents, and actual smoking. Despite the Panel's request, Cancer Council Victoria ("CCV")
and Cancer Council Queensland refused to provide an anonymized version of the results of a
survey of the impact of the PP measures on young Australians, the so-called Schools-based Survey
("SBS").

58. Applying a rigourous and transparent analytical approach, the DR's experts, Professors
Icek Ajzen, Ali Hortacsu, John A. List, and Azeem M. Shaikh (Ajzen et al.), and Honduras' expert,
Professor John Klick, have found consistent results across the six datasets. These results show
that the PP measures, even combined with larger GHWs, have failed to change the posited
antecedents of smoking behaviour, and have failed to change smoking behaviour.

59. NPPTS dataset. To assess the real-world impact of the PP measures, Australia
commissioned a large-scale survey of the Australian population. The NPPTS results were assessed
by several papers published, in April 2015, by the same group of CCV authors, in a special issue of
the journal Tobacco Control. With pre-publication access to these papers, Australia relied
extensively on them in its first submission in March 2015 to claim that the PP measures are
working as intended. Australia, again, relied heavily on these papers in its domestic
Post-Implementation Review ("PIR"), published on 26 February 2016.%°

43 Appellate Body Report, US - Continued Suspension, para. 591.

44 See DR comments on AUS' response to PQ 196, paras. 388-435. See also (First) Data Expert Report,
Exhibit DOM/IDN-2; Second Data Expert Report, DOM/IDN-4; (First) Data Expert Rebuttal Report, Exhibit
DOM/IDN-6; Second Data Expert Rebuttal Report, Exhibit DOM/IDN-8; Ajzen Response to Panel Questions 146,
202, and 203, Exhibit DOM/HND/IDN-6; Third Ajzen Report, Exhibit DOM/IDN-5.

45 Australian Government Department of Health, "Post-Implementation Review — Tobacco Plain
Packaging 2016" ("PIR"), Exhibit AUS-624.
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60. After examining the full NPPTS dataset in the WTO proceedings, using the computer code
provided by the authors of the published papers, Ajzen et al. reached a very different conclusion
from that of the authors. First, Ajzen et al. found that the papers in Tobacco Control "painted an
inaccurate and misleading picture of the [NPPTS] results".*® For instance, the papers greatly
underreported the data, omitting to report results for 28 out of 50 variables, with 89% of the
unreported results showing no PP effects. Further, although the same authors prepared different
papers on the NPPTS dataset, they used different analytical techniques, without explanation. The
choice of different techniques in each paper gives an inflated impression of the number of
statistically significant results showing a PP effect. To give one example, Ajzen et al. found that
each of the pro-PP results reported in Durkin et al. (2015) disappeared when the analytical
approach applied in Wakefield et al. (2015) was used instead. Ajzen et al. also showed that the
techniques used in Durkin et al. (2015) suffered from fundamental shortcomings and that when
any one of these shortcomings was corrected, all the pro-PP results likewise disappeared.

61. Second, analyzing the totality of NPPTS data, Ajzen et al. "found a pattern of poor results,
showing that the policy has failed to set in motion Australia's hypothesized chain of effects to
change smoking behavior".*” Even with respect to the impact on the mechanisms, the results were
disappointing. The pack changes produced mixed effects on the appeal variables: although they
reduced the appeal of the pack, the effects weakened and then disappeared as one moves to the
appeal of the product and the brand, and then to the appeal of smoking. Regarding the impact on
GHWs, although people noticed the enlarged GHW more, they had no greater knowledge of the
diseases caused by smoking, and did not attribute more motivation to quit to the GHWs. Finally,
the pack changes failed to generate any sustained effects in terms of reducing deception.

62. Further, the obvious changes in pack appeal and the noticeability of a much enlarged
GHW, failed to produce any sustained changes in downstream antecedents, including enjoyment of
smoking, concerns about the health effects of smoking, perceptions of the health risks from
smoking, smoking intentions and other quit-related variables (thoughts about quitting, firm date to
quit, stubbing out, foregoing cigarettes, limiting cigarettes, quitting importance, quit attempts,
aids for quitting). Quit attempts even declined in a statistically significant manner. Given these
results, there was, unsurprisingly, no impact on smoking behaviours (consumption, cessation, or
relapse).

63. Confronted with these findings, Australia's assessment of the relevance of the NPPTS
changed dramatically, at least in the WTO proceedings. Australia stopped citing these papers;
never defended them against the serial shortcomings identified by Ajzen et al.; and never
challenged the analytical techniques applied, or the results obtained by, Ajzen et al. Instead,
Ausralia's sole response was to denigrate the quality of its own NPPTS, claiming that the NPPTS,
which cost Australian taxpayers more than A$3 million, is not suitable for measuring most of the
variables it was designed to measure. Notably, this alleged shortcoming was not mentioned in the
Technical Report accompanying the NPPTS; it was not mentioned by the authors of the published
papers examining the NPPTS results; it was not mentioned by Australia in relying on the NPPTS
results presented in those papers earlier in these proceedings. Even in the PIR, in which Australia
once again relied on the NPPTS results presented in the published papers, Australia did not even
mention its newfound criticisms in the NPPTS. Ajzen et al. have explained why Australia's latest
efforts to denigrate the quality of its own NPPTS dataset are misplaced and unfounded.

64. ITC dataset. Australia relied on a published paper, Yong et al. (2015), that uses the ITC
dataset to assess the impact of the PP measures. Although the authors (who include Professor
Geoffrey Fong, one of Australia's experts) were unwilling to provide the Panel with the full dataset
that they analyzed, they provided the parts on which they had chosen to report. In their analysis
of that partial dataset, using the same analytical approach as the authors and their computer
code, Ajzen et al. reached a similar conclusion to the one they reached using the full NPPTS
dataset. The PP measures failed to set in motion the predicted chain of effects in the antecedents
of smoking, even leading to a small decline in quit intentions and quit interest. Further, even the
partial dataset shared by the authors reveals that the paper by Yong et al. (2015) misrepresents
the ITC data, and suffers from underreporting of results that are not favourable to the
PP measures.

46 First Data Expert Rebuttal Report, Exhibit DOM/IDN-6, para. 3 (emphasis added).
47 First Data Expert Rebuttal Report, Exhibit DOM/IDN-6, para. 2.
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65. Australia's response parallels its response to Ajzen et al.'s NPPTS analysis. Although
Professor Fong co-authored Yong et al. (2015), neither he nor Australia have defended Yong et al.
(2015) against the serious criticisms made, nor have they contested the results obtained by Ajzen
et al.. Instead, Australia's response was, again, to stop citing this paper and to denigrate the ITC
dataset itself, claiming that it provides a "biased" sample. Ajzen et al. have shown that this
criticism is incorrect and contradicted by the data. Surprisingly, in its PIR, Australia again relies on
the ITC results presented in Yong et al. (2015), without mentioning the alleged "bias" in the data
or any of the shortcomings in the paper identified by Ajzen et al.

66. CITTS dataset. At the start of the proceedings, Australia relied on Dunlop et al. (2014),
which examined the New South Wales CITTS dataset. However, the DR's request for full access to
this dataset was declined, and the Cancer Institute New South Wales ("CINSW") provided selective
information. In particular, CINSW declined to provide the raw data for the entire survey, and it
provided a redacted version of its questionnaire; upon further request, it refused to provide the full
questionnaire. Honduras and its experts have shown, first, that Dunlop et al. (2014)
"cherry-picked" the CITTS data to assess and, second, that the CITTS dataset does not show that
the PP measures have increased the effectiveness of GHWs, or have changed quitting intentions.*®
In response, as it did with the NPPTS and ITC datasets, Australia again opted to denigrate the
quality and relevance of the dataset, claiming that alleged limitations in the CITTS data were so
serious that they "rais[ed] questions about conclusions drawn from analyses that employ these
data".*®* However, in its PIR, Australia again relies on Dunlop et al. (2014) - without denigrating
the CITTS dataset.

67. Calls to the Quitline and Personal Pack Display. Australia has placed reliance on
published papers that use the data on actual calls to the Quitline (Young et al. (2014)) and on
Personal Pack Display (PPD) (Zacher et al. (2015)). By reference to Young et al. (2014), Australia
has claimed that the PP measures led to a sustained increase in calls to the Quitline and, by
reference to Zacher et al. (2015), it has claimed sustained pack avoidant behaviour (i.e., people
taking steps to avoid seeing the gruesome GHWs). However, Australia consistently misstates the
results of these papers and ignores the wear-out of the PP effects.

68. Young et al. (2014) found that calls to the Quitline initially spiked following the
introduction of the PP measures, with calls then rapidly dropping to pre-implementation levels.
Ajzen et al. confirmed these results. Likewise, Zacher et al. (2015) found that there was an initial
increase in pack avoidant behaviours but that these effects also wore out, which the authors said
was expected. Again, Ajzen et al. confirmed these findings. The only effect still observed one
year after implementation was a small decline in outdoor smoking in selected venues in two cities.
However, Zacher et al. (2015) correctly explained that this decline could not be generalized to the
population, and could not be linked to the PP measures because it could have been caused by a
host of unrelated factors for which the analysis did not control.

69. Cigar-based dataset. A single study by Miller et al. (2015) in the special issue of
Tobacco Control assessed the effects of the PP measures on cigar smoking. With access to the full
dataset, Ajzen et al. found that this study suffers from serious methodological shortcomings.
Ajzen et al. also explained that the dataset shows, if anything, that the PP measures did not set in
motion the chain of effects expected to lead to a change in cigar smoking. Australia and its
experts have chosen not to contest any of these arguments, and simply ignore these findings.

70. SBS survey. To evaluate the impact of the PP measures on young people, Australia
commissioned the SBS survey. The SBS dataset forms the basis for two papers published in the
special issue of Tobacco Control: White, Williams, and Wakefield (2015) and White et al. (2015).
As Australia had relied on these papers, the Panel sought the underlying data in an anonymized
format. However, the authors, the entities commissioned by Australia to conduct the survey, and
Australia itself, refused to provide any of the data, even though it would be protected by special
confidentiality procedures. No valid basis has been offered to justify this refusal. Similar datasets
on youth smoking are publicly available in the EU and the United States.>® Australia has not
responded to these arguments.

8 Klick Second Supplemental Rebuttal Report, Exhibit HND-165, para. 57.
49 Supplementary expert report of F. Chaloupka, Exhibit AUS-590, para. 24.
%0 DR's response to PQ 134 and footnote 10.
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71. Without access to the data, it is impossible to make an objective assessment of the
findings in the two papers. To illustrate the need for access to the underlying data, the DR recalls
that, with access to the NPPTS and ITC datasets, Ajzen et al. have shown that the published
analyses of these datasets give an "inaccurate and misleading picture" of the datasets. In its PIR,
Australia also acknowledges the critical importance of having access to underlying datasets in
order to verify conclusions asserted based on that data.®! With respect to the SBS data, even
without the ability to assess the underlying dataset in full, as summarized in paragraph 92-93
below, the selection of results that the authors have chosen to publish shows disappointing results
and supports the complainants' position.

2) Smoking behaviour - prevalence, consumption, and
downtrading®?

72. The complainants and their experts have analyzed the rich empirical record regarding the
operation of plain packaging in the three years following its implementation. They found that the
PP measures are not effective in reducing smoking, but have caused downtrading from
higher-priced to low-priced cigarettes.

73. To conduct these analyses, the complainants have relied on several experts:
Professor John List; Professors David Afshartous, Marcus Hagedorn, Ashok Kaul and Michael Wolf
(collectively "IPE"); and Professor John Klick. Applying complementary methodological approaches
to multiple datasets, the complainants' experts have assessed the effects of the PP measures on a
variety of important metrics: smoking prevalence; tobacco sales (as a proxy for consumption);
smoking incidence (the proportion of smokers who stopped smoking during a survey period); and
downward substitution or "downtrading" (switching from higher-priced to low-priced tobacco
products).

74. In undertaking their assessments, the experts have adhered to fundamental principles of
scientific inquiry. To ensure that their findings are not artifacts of any particular data or model,
the experts have developed a total of seven distinct types of empirical methods and used seven
datasets, reporting results across a wide range of specifications and applying an array of
robustness checks Table 1, below, summarises the complainants' approach to post-implementation
empirics relating to smoking behaviour (prevalence, consumption, downtrading). As Table 1
shows, the complainants have arrived at their results by: (i) utilizing all available datasets that
report relevant behavioural metrics;3 (ii) covering different tobacco products; (iii) covering
relevant population subgroups; and (iv) applying a multitude of complementary and
well-established empirical methods. In addition, the complainants assessed alternative starting
dates for plain packaging. Finally, consistent with the principles of scientific inquiry, the experts
have remained receptive to constructive criticism by peers. In an effort to improve the quality of
the analysis, they have responded to criticism offered by Australia's experts with principled
adjustments to their approaches.

51 Australia dismisses certain assertions made in the PIR consultations because the underlying data "was
not provided and is not publicly available". Hence, it said, "the Department is unable to verify the claims made
in relation to this dataset". Australia's PIR, Exhibit AUS-624, paras. 136 and 138.

52 See DR Comments on AUS' response to PQ 196, paras. 436-539. See also IPE Report, DR-100;
Updated IPE Report, Exhibit DOM-303; Second Updated IPE Report, Exhibit DOM-361; Third Updated IPE
Report, Exhibit DOM-375; List Supplemental Report, Exhibit DOM/IDN-3; Presentation by Professor List at the
FOH, Appendix 2 to the DR's FOS; Presentation by Professor List at the SOH, Appendix 2 to the DR's SOS.

53 The complainants analysed the best available datasets, including long-term cross-sectional surveys on
smoking prevalence and incidence (RMSS and Professor Klick's Roy Morgan Research survey); wholesale data
covering the entire Australian market (IMS) as a proxy for smoking consumption; and retail databases tracking
actual sales by end-customers (Nielsen and Aztec) as another proxy for smoking consumption; wholesale data
covering the entire market in New Zealand (EOS) as a proxy for smoking consumption; and on retail databases
tracking actual sales by end-customers (Nielsen) as another proxy for smoking consumption.
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Table 1: The complainants' approach to post-implementation evidence on smoking
behaviour

Topic Dataset Metric Subgroup Analysis Finding
Statistical trend analysis
Time-series regression
RMSS Prevalence All ARIMA
One-stage micro-econometric probit
Two-stage micro-econometric probit
Prevalence RMSS Prevalence Minors 'T'fj:-ssttlzZ:rr:i:(rjo?reftl)y:cl)smetric probit
RMSS Prevalence Young adults Statistical tre'nd analysis - -
Two-stage micro-econometric probit
RMSS Prevalence yl:llr:;r::::s Two-stage micro-econometric probit
i Time-series regression
RMSS pre(\:llsrernce Al ARIMA :
i::i‘:::::ge M:::;an Prevalence All Difference-in-difference estimation
Time-series regression
IMS Consumption All ARIMA
Event analysis
Time-series regression
Aztec Consumption All ARIMA
Sales
Event analysis
Time-series regression
Nielsen Consumption All ARIMA
Difference-in-difference estimation
EOS Consumption All Difference-in-difference estimation
Time-series regression Down-trading effect
IMS Consumption All ARIMA Down-trading effect
Event study Down-trading effect
Downtrading RMSS Prevalence All One-stage micro-econometric probit Down-trading effect
Time-series regression Down-trading effect
Aztec Consumption All ARIMA Down-trading effect
Event analysis Down-trading effect
75. Until the second hearing, Australia and its experts had insisted that not enough time had

elapsed to detect an effect on smoking behaviour. However, confronted with the disappointing
results on the antecedents, Australia and its experts abruptly changed course, claiming, based on
Dr. Chipty's analysis, to have found a statistically significant effect of plain packaging on smoking
behaviour. Australia, therefore, urged the Panel to evaluate plain packaging in light of its impact
on actual smoking behaviour, "regardless" of the evidence on the antecedents.®® This is a
remarkable U-turn by any standard within a mere period of four months.

76. Further, Dr. Chipty's few favourable results are compromised by at least four critical
methodological errors. Correcting for them, one at a time or all at once, reverses Dr. Chipty's
results. First, although Australia's other expert, Professor Scharfstein, considered this approach
incorrect, Dr. Chipty applies a single, uninterrupted linear trend over the entire 2001-2015 period.
In so doing, she introduces a fundamental model mis-specification by failing to control for breaks
in the secular trend of smoking over time. Second, although Dr Chipty agrees with the need for a
"nationally representative sample", she refuses to control for important instances of sample
reweighting, undertaken by Roy Morgan Research itself, to ensure that the sample remains
representative of the Australian population. Third, Dr. Chipty insists on the use of tax dummies as
a control variable for tobacco costliness, and rejects superior control variables, such as actual
prices or tax levels, despite the fact that these variables track the increased costliness of smoking
much more closely. Dr. Chipty's approach accounts for only 60 percent of the total excise tax
increases, and even less of total price increases. Fourth, when calculating standard errors,
Dr. Chipty's approach does not comply with the scientifically appropriate standards implemented
by the complainants' experts. Dr. Chipty's approach results in "false positives" (i.e., reporting a

> Australia's response to Panel Question 196, para. 238.
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PP effect, when in reality there is none) almost four times more often than the approach used by
the complainants' experts.

77. Throughout these proceedings, Dr. Chipty has been inconsistent in her modeling choices.
For example, her finding of a PP effect when applying a modification of Professor List's two-stage
model requires, inter alia, an abridged observation period (2006-2015) and the use of prices as a
control variable for tobacco costliness. However, in modifying IPE's models, Dr. Chipty applies an
extended observation period (2001-2015) and explicitly rejects prices as a control variable in
favour of tax dummies. Hence, the sole consistency in Dr. Chipty's approach is her application of
whatever combination of modeling choices enables her to find a PP effect.

78. Dr. Chipty has consistently argued that econometric models of smoking behaviour are
flawed if they fail to find that excise tax increases cause a statistically significant reduction in
prevalence and consumption. Dr. Chipty repeatedly described as "nonsensical" any model output
suggesting that a tax increase leads to an increase in prevalence or consumption.>® Yet, in her
final two reports in these proceedings, Dr. Chipty produced - but did not report - just such a
"nonsensical" outcome herself: a statistically significant positive coefficient for the 2013 excise tax
increase. The DR has shown that this "nonsensical" result is critical to her conclusion that the
PP measures reduced consumption.

79. Finally, the DR notes that Australia commissioned Dr. Chipty to prepare a new report for
its PIR, using the RMSS dataset familiar to the Panel. Dr. Chipty's PIR Report provides a flawed
and misleading assessment based on a narrow and self-serving selection of datasets, behavioural
metrics, and methodologies presented in the WTO proceedings. Conveniently, Australia fails to
mention in the PIR that Dr. Chipty's PIR analysis - largely recycled from the WTO proceedings with
a few novel tweaks - has been subject to detailed criticisms by the complainants' experts, such as
her failure to control for breaks in the secular smoking trend, or reweighting. Dr. Chipty's PIR
Report ignores these criticisms altogether. In the WTO, the DR has shown that correcting for
these flaws reverses Dr. Chipty's findings of PP effects. Furthermore, the DR identified important
inconsistencies between Dr. Chipty's WTO work and her PIR report, which she has left
unexplained.

3) Australia's PIR

80. On 26 February 2016, Australia submitted its PIR of the PP measures to assess the
effectiveness of the PP measures.>® Australia's PIR Guidelines state that the evidence used in a

PIR should be "gathered rigorously and presented in a balanced fashion".>”

81. However, Australia fails to respect the guidelines, providing a one-sided and misleading
impression of the evidence. Australia recycles its own initial argument and evidence to the Panel,
without addressing the serious flaws identified in that argument and evidence. In fact, Australia's
description of the evidence in the PIR often cannot be reconciled with - and sometimes even
contradicts - the later positions that Australia took in the WTO. For example, whereas Australia
has denigrated the NPPTS and ITC datasets in the WTO, it relied on them once again in the PIR.

82. In response, Australia said that the evidence addressed in the PIR is more limited than
that addressed in the WTO.%® This cannot explain why Australia assessed evidence one way in the
WTO and a different way in the PIR. In any event, the PIR addresses virtually all of the datasets
under consideration by the Panel.”® With its own access to this data, Australia could have
conducted a "rigorous" and "balanced" review (e.g., rather than perpetuate the errors in the
Tobacco Control papers, Australia could have analyzed the full NPPTS dataset using techniques
free from flaws and inconsistencies). Remarkably, Australia even urges the Panel to disregard its

55 Supplementary expert report of T. Chipty, Exhibit AUS-535, para. 39; Supplementary expert report of
T. Chipty, Exhibit AUS-586, para. 33a; Supplementary Expert Report of T. Chipty, Exhibit AUS-605,
footnote 45.

% PIR, Exhibit AUS-624.

57 PIR Guidelines, p. 5 (emphasis added).

58 See Letter from Australia to the Panel (22 March 2016).

9 Australia has previously said that the "evidence available for consideration in the post-implementation
review is necessarily more limited than the evidence available to the Panel in this dispute [...]". See Australia's
response to Panel Question 149, para. 34 (emphasis added).
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PIR in favor of its WTO argument and evidence. However, the Panel must assess all of the
evidence before it, including the PIR.

(ii) Evidence predicting the effects of the PP measures
1) Pre-implementation PP research®’

83. Australia relies on a body of papers that sought to predict the impact of plain packaging
using hypothetical plain packs in a research setting. These studies suggested that the PP measures
would have an almost immediate impact on factors such as knowledge of health risks, smoking
intentions, and smoking behaviour. None of this actually occurred in a real-world setting.

84. To assess the scientific rigour of these papers, the DR and Honduras commissioned two
independent reviews. First, in the Peer Review Project, each paper was submitted to peer review
by two independent reviewers, replicating the real-world peer review process for leading journals
in the field of consumer behaviour.®® Second, applying an existing assessment tool, a separate
group of experts in social science research methodology conducted a systematic review.®? Both
groups reached a consistent conclusion: the PP literature contains serious and pervasive flaws such
that it does not provide a reliable research basis for public policy. For both reviews, the detailed
assessment of each PP paper was made available to Australia.

85. Australia provided a limited response to both sets of reviews. For the handful of flaws on
which Professor Fong did initially comment, he never addressed the responses given by the
Systematic Review and Peer Review teams, which highlighted that Professor Fong's responses
were selective, incorrect, and misleading. For the large majority of PP studies, Australia and its
experts simply ignored the criticisms. At the same time, they continued to rely on the studies,
including in the PIR, as if they were unaware that serious concerns had been raised about their
scientific reliability.

86. Instead of contesting the criticisms, Australia and Professor Fong argued that the papers
must be assessed against lower scientific standards and even that they should be immune from
criticism because they were "peer reviewed". Both arguments are unconvincing. First, Professor
Fong has entirely failed to explain why tobacco control research should be held to lower scientific
standards than any other area in social science; and, if so, which of the basic scientific standards
he thinks may be violated in tobacco control research. Second, the fallibility of the peer review
process is well-recognized both within and outside the scientific world. The facts before the Panel
confirm this. Ajzen et al. have, for instance, demonstrated that, despite peer review, the
NPPTS-based papers in Tobacco Control are not reliable.

87. In a final attempt to divert attention from the flaws in the papers, Australia and its experts
insist that the overall direction of the PP literature should be trusted, regardless of the pervasive
and systematic flaws. Australia's approach violates the generally accepted principle that any
proper literature review starts with an assessment of the quality of the relevant studies. As the
DR's experts have said, this approach is critical because, "if the building blocks are defective, the
house does not stand".®®* Indeed, convergence may be the result of flaws in the underlying
studies, including systematic flaws of the type identified in the PP studies that bias the results in
one direction.

80 See DR Comments on AUS' response to PQ 196, paras. 540-581. See also the following expert
reports: Peer Review Project, Exhibit DR/HON-3; Peer Review Rebuttal Report, Exhibit DOM/HND-17; Peer
Review Second Rebuttal Report, Exhibit DOM/HND-17; Systematic Review, Exhibit DOM/HON-4 Systematic
Review Rebuttal Report, Exhibit DOM/HND-13; Systematic Review Second Rebuttal Report, Exhibit
DOM/HND-18.

81 professor Jeff Inman (University of Pittsburgh) served in the role of editor and his team of six
reviewers consisted of: Professor Marc Fischer (Mannheim University), Professor Rik Pieters (Tilburg
University), Professor Debra Ringold (Willamette University), Professor Alan Sawyer (University of Florida),
Professor Luk Warlop (KU Leuven), and Professor Klaus Wertenbroch (INSEAD).

52 The Systematic Review was led by Professor Jos Kleijnen, Director of Kleijnen Systematic Reviews,
who was supported by Professor Alan Bryman (University of Leicester) and Professor Michael Bosnjak
(University of Mannheim).

63 Systematic Review Second Rebuttal Report, Exhibit DOM/HND-18, para. 4.
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88. The stark divergence between the predicted and real-word impact of plain packaging
confirms that the pre-PP "building blocks" upon which the policy was based are, indeed,
"defective". The papers vastly overestimated the effect of plain packaging on the three
mechanisms, on downstream antecedents, as well as on smoking behaviour. Significantly, none of
the PP papers correctly predicted that plain packaging would have no effect on critical antecedents
of smoking and on actual smoking behaviour in Australia.

2) Initiation®*

89. To understand youth smoking behaviour, the DR consulted Professor Laurence Steinberg, a
leading authority on adolescent risk-taking behaviour. He has explained that, as a result of brain
development, adolescents are particularly sensitive to (short-term) rewards (e.g., social status)
and give less importance to (long-term) costs (e.g., health risks). Therefore, although they are
well aware of the risks, adolescents are attracted to risky behaviours (such as smoking) associated
with adulthood because of the social rewards from peers of engaging in the behaviour itself, and
not because of any packaging features.

90. Australia's experts (Professors Slovic and Biglan) have expressed agreement with many of
Professor Steinberg's views on the factors influencing youth initiation, including that young people
have a higher propensity to engage in risk-taking behaviours (such as smoking); that "it is highly
improbable that an adolescent who is interested in smoking will decline a cigarette from a friend

because of the packaging";®> and that "young people do not pay attention to risk information".%®

91. Despite this agreement, Australia and its experts maintain that the PP measures will
reduce smoking initiation among adolescents by eliminating the appeal (so-called "positive
perceptions and associations"®” or "strong positive affect"®®) created by pack design elements, and
by increasing knowledge about the health risks of smoking. However, as Professor Steinberg and
Professor Ajzen have explained, the published results of Australia's SBS contradict both
arguments, a contradiction Australia's experts have not addressed.

92. First, White, Williams, and Wakefield (2015) showed that, pre-PP, branded packaging (with
a 30% GHW) did not create any of the supposed positive perceptions. To the contrary, prior to PP,
branded packs in Australia, including the most popular brands among adolescents, were viewed as
unappealing with negative associations ("ugly", "daggy (uncool)", "gross", and "disgusting").
Thus, pre-PP branded packaging already created precisely the negative associations for which
Australia deemed it necessary to introduce plain packaging. The published SBS results show that,
since the pack changes, the already-negative appeal ratings have become only slightly more
negative.

93. Second, the pack changes have not increased the already high level of awareness of the
health risks of smoking, nor have they induced adolescents to read or think more about warnings,
to forgo cigarettes more, or to think more about quitting (White et al. (2015)).

94. When confronted with these results, Australia criticized the DR's experts for focusing
unduly on the published results from the SBS data, even though this is the only dataset
commissioned by Australia to evaluate the impact of the PP measures on adolescents.®°

54 See DR Comments on AUS' response to PQ 196, paras. 582-610. See also Steinberg Initiation
Report, Exhibit DR/HON-6; Steinberg Rebuttal Report, Exhibit DR/HON-10; Third Steinberg Report, Exhibit
DOM/HND-15; (Steinberg) Response to Panel Question 159, Exhibit DOM/HND-20.

85 Expert Report of P. Slovic, Exhibit AUS-12, para. 111.

6 Expert Report of P. Slovic, Exhibit AUS-12, para. 110.

57 AUS' FWS, paras. 8, 157, 158.

8 Expert Report of P. Slovic, Exhibit AUS-12, paras. 13 and 83 (strong positive affect), 14, 104, and
111 (cachet); Second Expert Report of P. Slovic, Exhibit AUS-532, paras. 3 (strong positive affect), 4, 85, and
87 (cachet, designed to be popular).

89 AUS' response to PQ 196, para. 268, (b), (c).



WT/DS435/R/Add.1 « WT/DS441/R/Add.1 « WT/DS458/R/Add.1 « WT/DS467/R/Add.1

- B-48 -

3) Cessation and relapse”®

95. To understand cessation and relapse behaviours, the DR consulted Professor Gabriele
Fischer, psychiatrist and medical director of the addiction clinic at the Medical University of Vienna.
She has explained that the drivers of cessation and relapse behaviours are well documented and
do not include the design of retail packaging. Cessation is mainly driven by factors such as health
concerns, self-efficacy, motivation to quit, and low tobacco dependence. Relapse is often
associated with negative emotions, background stress, and tobacco dependence.

96. Australia's expert, Dr. Brandon, disagrees because, in his view, plain packs are weaker
smoking cues than branded packs. He acknowledges that his argument lacks empirical support,
but believes that plain packs are /ess salient to smokers and might have /ower contingency with
smoking compared to branded packs.

97. Professor Fischer explains why this argument lacks merit. Dr. Brandon's own research
finds that unbranded and unappealing objects (like unbranded cigarettes, ashtrays, matches, and
even environmental tobacco) are highly salient and highly contingent with nicotine delivery.
Dr. Brandon has explained that largely unbranded cigarettes are the strongest cue. Further, cue
reactivity research confirms that making cues more "personal" (for instance, through branding)
does not increase cue strength. Despite numerous opportunities, Dr. Brandon chose never to
respond to these arguments.

98. As Professor Fischer explains, all packs, whatever their appearance, are subject to the
same conditioning process among smokers, and have the same close connection to smoking. After
a short period of adaptation by smokers, newly designed packs simply acquire the same cue status
as old packs. The post-implementation evidence is consistent with Dr. Fischer's predictions, and it
contradicts those of Dr. Brandon. Australia's new packs have had no impact on antecedents of
smoking or actual quitting and relapse. There was an initial spike in calls to the Quitline.
However, consistent with Professor Fischer's position, when smokers had become familiar with the
pack changes, that initial effect quickly vanished.

4) Marketing”*

99. The DR's marketing expert - Professor Jan-Benedict Steenkamp - predicted that the
PP measures would have no impact on tobacco prevalence and consumption: instead, the removal
of branding would reduce product differentiation in the marketplace, which would reduce consumer
brand loyalty, leading to a likelihood of increased brand-switching to cheaper products.

100. Australia and its experts — Professors Tavassoli and Dubé - disagree. They argue that the
PP measures will have a strong effect on prevalence and consumption. Professor Tavassoli
predicted there would be no brand switching effects, though Professor Dubé refused to make any
predictions. Their prediction that primary demand will inevitably fall rests on an analogy between
traditional mass media advertising and Australia's plain packaging.

101. Professor Steenkamp outlined the reasons why retail packaging, in particular Australia's
packaging, that is dominated by large and repulsive GHWSs, cannot be equated with traditional
advertising.”? Australia's marketing expert, Professor Dubé, seems to agree. He explained that
traditional advertising and packaging are distinct, used in a "different context", and that he is "not
aware of any evidence" that the consumption effects of advertising "provide an appropriate

analogy for the likely effects of tobacco plain packaging".”>

102. Assessments of the effects of plain packaging by the tobacco control community -
including the U.S. Surgeon General reports — confirm that the effects of traditional advertising and

70 See DR comments on AUS' response to PQ 196, paras. 611-628. See also Fischer Cessation and
Relapse Report, Exhibit DR/HON-7; Fischer Rebuttal Report, Exhibit DR/HON-11, Third Fischer Report, Exhibit
DOM/HON-18.

71 See DR Comments on Australia's response to PQ 196, paras. 629-641. See also the following expert
reports: Steenkamp Branding Report, Exhibit DR/HON-5; Steenkamp Rebuttal Report, Exhibit DOM/HND-14;
Steenkamp Second Rebuttal Report, Exhibit DOM/HND-19.

72 Steenkamp Rebuttal Report, Exhibit DOM/HND-14, Section 3.3.2.

73 Expert Report of Jean-Pierre Dubé, AUS-11, para. 11.
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packaging on consumer demand cannot be simply equated. Rather than drawing conclusions
based on the effects of advertising, leading tobacco control scholars rely on evidence drawn from
plain-packaging-specific research. They have also emphasized the need for post-implementation
research into the actual effects of plain packaging to examine whether the predictions actually hold
in the real world.

103. Evidence from Australia confirms that Australia's simple analogy is misplaced: pre-PP
branded packaging, even with smaller health warnings, had negative appeal. Thus, partially
branded packaging, with GHWs, did not have the same effects as traditional advertising, which
conveys strongly positive messages.

104. Significantly, Australia and its experts failed to provide a single convincing example
illustrating the alleged causal link between pack appeal and smoking. At the first meeting,
Australia offered examples of packaging such as Fantasia, Sobranie, and Vibes - which Australia
considers to be highly appealing. However, the DR showed that virtually no one in Australia
smokes these highly appealing brands. Australia also referred to Longbeach and Peter Jackson,
but, according to its own research, these two brands have among the least appealing packaging,
and yet they are amongst the most smoked in Australia, including among youth.

105. Australia appears to recognize that its analogy with traditional advertising is even less
credible when packaging is dominated by large and repulsive GHWs. Throughout the proceedings,
Australia and its experts displayed numerous images of branded packaging and even tobacco
advertising. Significantly, not a single image displayed a package with the dominant GHWs
required in Australia.

106. The post-implementation evidence described above also confirms Professor Steenkamp's
predictions, and contradicts those of Australia's experts: the PP measures have resulted in a
marked increase in downtrading, with no change in smoking prevalence or consumption.

5) Behavioural Theory”™

107. Australia and its experts started the proceedings relying on a "causal chain model" that
sought to link the appeal of tobacco packaging to smoking behaviour, using behavioural theories.
They argued that behavioural theories reliably predict that when the appeal of tobacco products is
changed, the antecedents of smoking behaviour, and then smoking behaviour itself, will also
change. In other words, Australia used behavioural theories to bridge the gap between evidence
of a change in pack appeal and evidence of a change in smoking behaviour.

108. In terms of specific behavioural theories, Professor Fong relied on attitude-behaviour
literature, stating that "[s]ocial psychological theories, notably the 'Theory of Reasoned Action'
(Fishbein & Ajzen, 1975), and research arising from such theories, have demonstrated clearly that
attitudes are indeed related to behaviour".”> He alleged that it is, therefore, "straightforward to
conclude that, if plain packaging lowers the appeal of tobacco products, this would lead to a
reduced likelihood of behaviours such as starting to smoke and continuing smoking".”® Professor
Slovic, in turn, relied on his Affect Heuristic theory to claim that, by reducing "positive affect", the
PP measures would increase the perceived risks of smoking and lower its perceived benefits,

which, ultimately, would decrease smoking behaviour, in particular among youth.

109. To review these arguments, the DR sought the advice of Professor Icek Ajzen, who has
been identified as the number 1 ranked psychologist in the field of behavioural theory, and who
developed the Theory of Reasoned Action and its successor, the Theory of Planned Behavior.
Professor Ajzen explained that Australia's arguments rest on fundamental misconceptions
regarding behavioural theories, including - but not limited to - his own theories. He emphasized

74 See DR Comments on AUS' response to PQ 196, paras. 642-669. See also Ajzen Behavioral Report,
Exhibit DOM/HON/IND-3; Presentation by Professor Ajzen of "Examination of Australia's Reliance on Behavioral
Theories to Support its Tobacco Plain Packaging Legislation", Exhibit DR/HON/IND-3; Ajzen Supplemental
Report, Exhibit DR/HON/IND-4; Ajzen Response, Exhibit DOM/HND/IDN-5; Ajzen, Response to Questions 146,
202, and 203 by the Panel, Exhibit DOM/HND/IDN-6; Presentation given by Professor Ajzen at the SOH,
Appendix 1 to the DR's SOS.

7> Export Report of G. Fong, para. 252 (emphasis added).

76 Expert Report of G. Fong, Exhibit AUS-14, para. 32 (emphasis and underlining added).
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that behavioural theories cannot prove a link between the appeal of packaging and behaviour.
Rather, when properly applied, theories can generate useful hypotheses that must be confirmed or
rejected empirically.

110. Professor Ajzen explained why a correct understanding of behavioural theories leads to the
prediction that the PP measures are unlikely to be effective. The long-standing attitude-behaviour
research suggests that people's attitudes toward a non-behavioural target (packaging) do not
reliably predict their behaviour with respect to the target (smoking). For plain packaging to
change smoking behaviour, it would have to set in motion a chain of effects, leading from pack
changes, through to attitudes toward the pack, brands and products, to perceptions and beliefs
about the health risks of smoking, on to attitudes and intentions with respect to smoking, and
ultimately to actual smoking behaviour. Professor Ajzen considered it unlikely that Australia's pack
changes would carry all the way through across this causal chain, but emphasized that this was
ultimately an empirical question.

111. Together with Professors Hortagsu, List and Shaikh, Professor Ajzen subsequently
examined his predictions — and those of Australia's experts - in light of the post-implementation
evidence. As summarized above, Australia's predictions based on behavioural theories are
incorrect: although the pack changes reduced pack appeal to some extent and people noticed the
much-enlarged GHWs more, neither the downstream antecedents to behaviour nor smoking
behaviours changed. The outcome that Professor Fong thought it "straightforward"’” to assume -
namely, if pack appeal changes, the antecedents of behaviour and behaviour will change - has not
materialized in the real world. Equally, contrary to Professor Slovic's assessment, the pre-PP
packs did not have "strong positive affect", and the plain packs have not increased perceived risks
or lowered perceived benefits of smoking.

112. A major reason for the failure of the PP measures can be seen in Australia's own NPPTS
data: the assumed relationship (correlation) between the appeal of tobacco products on one hand,
and multiple downstream antecedents and smoking behaviours on the other, is lacking. Using the
NPPTS dataset, Ajzen et al. examined 130 possible correlations between the appeal of tobacco
products and downstream antecedents of smoking behaviour or smoking behaviour itself. Out of
the 130 possible relationships examined, not one showed a significant correlation in the expected
direction.

113. In response, Australia downplayed the role of behavioural theories. Australia and its
experts stopped mentioning Professor Ajzen's behavioural theories, except to say they had never
really relied on them. The conceptual framework underlying plain packaging was no longer
founded in behavioural theory but in the PP Act itself. Finally, Professors Fong and Slovic never
attempted to explain the inconsistency between their theory-based predictions and the
post-implementation evidence.

(iii) Australia's assertions of a future contribution are not supported by
sufficient evidence”®

114. Although Australia argues that the effects of the PP measures will be most significant in
the longer term, it has provided surprisingly few details on the hypotheses that underlie this
argument, and it has provided even less evidentiary support. As the Appellate Body has insisted,
the pathway to alleged future effects must be "based on a set of hypotheses that are tested and

supported by sufficient evidence".”®

115. Australia has proposed different hypotheses, one to explain the delayed effect of the
PP measures on initiation and quitting (a hypothesis based on a "delayed contribution" to reducing
initiation and increasing quitting) and another to explain the delayed ability of econometric
techniques to detect these changes in population-level prevalence and consumption data
(a "delayed detection" hypothesis). These hypotheses are either not tested or, when they are,
contradicted by the evidence. Thus, the alleged pathway to long-term effects is not supported by
any, let alone sufficient, evidence.

77 Expert Report of G. Fong, Exhibit AUS-14, para. 32.
78 See DR's Comments on AUS' response to PQ 200.
7% Appellate Body Report, Brazil - Retreaded Tyres, para. 149 (emphasis added).
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116. Before addressing the hypotheses, it bears noting that Australia's long term effects
argument assumes that the effects of the PP measures will strengthen over time. However, it is
well-documented that a person's reaction to a novel package is strongest on first exposure, and
weakens as he or she becomes more familiar with the new pack. This "wear-off" phenomenon is
well-documented by tobacco control scholars, including with regard to tobacco packaging (in
relation to both GHWs and plain packaging) and is confirmed by the post-implementation data.
That data shows that, before smoking behaviour ever changed, the few initial reactions in
downstream antecedents (e.g., calls to the Quitline, pack concealment) wore out. As Professor
Ajzen explained, if people have already adapted to the new packaging, and their negative
reactions have worn out without behavioural change occurring, there is no reason to expect that
behaviour will change in the future.

117. Relying on Professor Slovic, Australia rejected the possibility of "wear out", arguing that,
because there was no branding on the pack, "there is simply nothing to wear out".8° Professor
Ajzen explained that this "mystifying argument" was based on a fundamental misunderstanding of
wear-out. Australia then stopped relying on this argument and, instead, accepted that the NPPTS
data shows that some effects have indeed worn out.

118. "Delayed contribution” hypothesis. Australia's first set of hypotheses is that the
largest impact on reducing initiation and quitting will be delayed until the long term. With regard
to initiation, without much, if any, explanation or evidence, Australia hypothesizes that the effect
of the PP measures will be most pronounced in the long-term because "it will take time for the
cohort of children who have not been exposed to fully-branded tobacco packaging to reach
adolescence".®! There is a fundamental problem with this proposition. Australia expressly
assumes that the pre-PP branded packaging created strong positive associations with smoking for
the current generation, and that it will take until the next generation for these positive
associations to disappear. However, the SBS data show that Australia's pre-PP packs with GHWs
already led young people to form strongly negative associations with smoking. Further, although
Australia argues that the alleged positive associations stem from the lingering effects of traditional
advertising, the current generation has never been exposed to traditional advertising, because it
was banned almost 25 years ago.

119. With regard to the delayed impact on quitting, Australia's explanation has amounted to
little more than the following: "multiple quit attempts" are often necessary before a smoker is
successfully able to quit.®? Hence, the effects on quitting will take time to arise. Again, Australia's
proposition is contradicted by the evidence. Australia's NPPTS dataset shows that none of the
dozen quit-related variables, including quit attempts, changed in the direction envisaged by the PP
measures. In fact, instead of leading to an increase in quit attempts, the pack changes led to
fewer quit attempts.

120. "Delayed detection" hypothesis. Australia's alternative hypothesis is that econometric
techniques are not capable of detecting the initial contribution of the PP measures to reducing
smoking behaviour, because the impact on initiation and cessation is too small to detect, but will
grow. Professor List's results contradict Australia's hypothesis: the RMSS prevalence data do not
reveal any statistically significant PP effect on smoking prevalence amongst youth. Dr. Chipty has
not countered these findings with any empirical work of her own. Further, by the end of the
proceedings, Australia no longer asserted that insufficient time had passed to detect changes in
prevalence and consumption. Instead, Dr. Chipty explained that the "discussion of power [to
detect] is no longer crucial".®?

(iv) Conclusion 8

121. At the outset of the proceedings, the DR's experts explained, through the prism of their
respective expertise, why the PP measures would be an ineffective tobacco control instrument, and
were not founded on a credible scientific basis. As a wealth of post-implementation evidence has
become available, the initial predictions made by the DR's experts have, one by one, been

80 AUS' SWS, para. 503.

81 AUS' SWS, para. 496.

82 AUS' FWS', para. 670 and Annex E, para. 12.

83 Supplementary Expert Report of T. Chipty, Exhibit AUS-591, para. 2.f.
84 See DR Comments on AUS response to PQ 196, paras. 670-684.



WT/DS435/R/Add.1 « WT/DS441/R/Add.1 « WT/DS458/R/Add.1 « WT/DS467/R/Add.1

- B-52 -

confirmed by what has happened in the real world. Furthermore, the many diverse pieces of
evidence before the Panel fit together in a coherent and consistent way with the DR's argument
and evidence.

122. In contrast, the different pieces of evidence cannot be fit together in a coherent and
consistent way with Australia's arguments. The picture that emerges from those arguments is
muddled and incoherent, across the board. The expert predictions do not fit either with the
evidence on the antecedents or with the evidence on smoking behaviour; and the evidence on the
antecedents and smoking behaviour do not fit with Australia's arguments. In an effort to force all
of the pieces to fit together, Australia has been compelled to change its arguments, making the
later arguments inconsistent with the earlier ones. Behavioural theories no longer provide the
answer; antecedents, like intentions, are no longer the best way to assess the PP measures; the
NPPTS and ITC datasets are no longer reliable; the published Tobacco Control papers no longer
provide a comprehensive evaluation of the PP measures; and, instead, the evidence on actual
smoking behaviour now does matter - at least on Dr. Chipty's selective and erroneous assessment
- whereas before it did not.

123. The consistency and coherence between the totality of the evidence and the complainants'
arguments, coupled with the inconsistency and incoherence between the totality of the evidence
and Australia's arguments, speaks volumes. The conclusion to be drawn from the evidence is
clear: the PP measures do not and will not change smoking behaviour in Australia.

(2) Less restrictive alternative measures
(a) The proposed alternatives

124. Should the Panel find that the PP measures do make a contribution, the DR proposes four
alternatives. Through these alternatives, the DR shows its commitment to ensuring that Australia
can take effective tobacco control measures. The alternatives are: (1) an increase in the minimum
legal purchase age ("MLPA") from 18 to 21 years; (2) an increase in the rate of excise taxation;
(3) enhanced social marketing campaigns; and (4) a pre-vetting mechanism to review the
trademark and form features on the packaging of tobacco products and the products themselves.
Whether considered alone or in combination, these alternatives: (1) are less encumbering of the
use of trademarks than the PP measures (that is, they are less trademark restrictive); (2) make an
equivalent or greater contribution to the reduction of smoking prevalence and consumption than
the PP measures; and (3) are reasonably available to Australia as alternative measures. For the
PP measures, the evidence supports nothing more than a conclusion that a contribution would be,
at best, negligible in size, with a very low likelihood of materializing, and at an indeterminate time
in the long-term; on the other hand, the alternatives have a much higher likelihood of making a
significant contribution to Australia's objective, both immediately and in the future over the long
term.

125. Importantly, Australia does not contest that the proposed alternatives would contribute to
reducing smoking, especially among the target group - youth. For instance, as regards an
increase in taxation, Australia accepts that taxation is "the single most effective policy for reducing
tobacco use".®®> In his own words, Australia's expert, Professor Chaloupka, has found that research
"consistently demonstrate[s] the effectiveness of higher tobacco taxes in discouraging initiation
and uptake of tobacco use among young people, promoting cessation among adult tobacco uses,
and reducing consumption among continuing users, with relatively larger effects on tobacco use
among the young and the poor".8® An increase in taxation has an almost immediate effect that
carries over to the long-term, with the long-term elasticity higher than the short-term elasticity.®’

126. Australia has also not contested the DR's evidence that an increase in the minimum legal
purchasing age from 18 to 21 would secure a "large" reduction (25 percent) in smoking among 15-
17 year-olds; and a "medium" reduction (15 percent) in smoking among those less than 15 years

85 AUS' FWS, para. 719.

86 Supplementary expert report of F. Chaloupka, Exhibit AUS-582, para. 29 (emphasis added).

87 See Gallet and List (2003), Exhibit DR-120, p. 824; Bardsley and Olekalns (1999), Exhibit DR-122,
p. 237, Figure 5; H. Ross and F. J. Chaloupka, "Economic Policies for tobacco control in developing Countries",
Salud Publica Mexico 2006;48 suppl 1: S116-S117, Exhibit DR-118; Chaloupka and Hu (2000), Exhibit DR-121,
p. 251.
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old and among 18-20 year-olds.® Translating these figures into prevalence rates, an increase in
the MLPA from 18 to 21 would result in a 12 percent decrease in long-term overall prevalence
rates.®® Thus, raising the MLPA to 21 would make a contribution to reducing smoking that is much
greater than any contribution that the PP measures might one day make, and it is certain to have
an effect on youth smoking in the short term that necessarily entails long-term impacts.

127. Australia has not addressed the alternative measures proposed by the DR under Article 20,
because it incorrectly assumes that the provision does not require the consideration of
alternatives. It nonetheless makes arguments about the alternatives in its arguments under
Article 2.2 of the TBT Agreement, which the DR addresses here.

(b) Australia's interpretative arguments are unfounded

128. Australia objects to the proposed alternatives on two interpretative grounds: first, a
strengthened version of an existing measure "is not a valid 'alternative™;°® and, second, even if an
existing measure could be an alternative, an alternative must employ a mechanism that is the

same as that employed by the challenged measure.®?

129. As regards the first argument, Australia mischaracterizes findings of the panel and
Appellate Body in Brazil - Retreaded Tyres, when it states that they found that "a proposed
alternative measure that has already been implemented, in whole or in part, or is in the process of
being implemented", is not a "valid" alternative.®? In fact, the words "in whole or in part" do not
feature in any of the panel and Appellate Body findings. In that dispute, as an alternative to a ban
on the import of retreaded tyres, the European Union proposed measures that were not new and
had been, or were being, fully implemented by Brazil. The proposed alternative measures were
not strengthened versions of existing measures, as the alternatives proposed in this dispute are.
Finally, Australia's argument that strengthened versions of existing measures cannot serve as
alternatives is directly contradicted by findings of the panel in China - Rare Earths.®®

130. Australia's second argument - that an alternative cannot make an equivalent contribution
if it works through a mechanism different from that employed by the challenged measure - is
squarely contradicted by the Appellate Body in US - COOL (Article 21.5), which found that an
alternative measure need not make its contribution through the same means or mechanism as the
challenged measure.®*

(c) Australia's factual arguments on the alternatives are unfounded °°

131. While Australia does not contest that the proposed alternatives would contribute to
reducing smoking, it argues, as a factual matter, that the alternatives do not make an equivalent
contribution. In particular, Australia submits, in not more than a few lines repeated throughout its
submissions, that replacing the PP measures with an increase in the MLPA, an increase in excise
tax, or improved social marketing (i) "would result in a more limited set of mechanisms at work";
(ii) would, thereby, reduce "the ability of Australia to influence the broadest range of consumers
and potential consumers"; and (iii) would reduce synergies with other tobacco control measures.®®
All three arguments fail.

132. As to Australia's first argument - that the alternatives would reduce the set of mechanisms
at work - Australia suggests that the PP measures involve new policy mechanisms, whereas the
alternatives involve a strengthening of existing mechanisms, implying that, without the
PP measures, fewer policy mechanisms would be at work. The DR disagrees.

88 JOM Report, Exhibit DR-232, p. 7-11.

8 JOM Report, Exhibit DR-232, p. S-6.

%0 AUS' response to PQ 148, para. 21.

91 AUS' response to PQ 148, paras. 22 and 23.

92 AUS' response to PQ 148, para. 21.

%3 panel Report, China - Rare Earths, para. 7.186.

%4 Appellate Body Report, US - COOL (Article 21.5), para. 5.215.

9 See DR's Comments on AUS' response to PQ 148, paras. 72-115.

9 Australia's response to Panel Question 148, para. 27 (emphasis added).
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133. First, Australia misconceives the issue: the issue is not the number of mechanisms at
work, but the degree of the contribution that results from the operation of the measures. Second,
Australia's suggestion that the PP measures entail new policy mechanisms is inconsistent with its
own characterization of the PP measures throughout these proceedings. Australia has argued that
the PP measures involve an extension of an existing policy mechanism, that is, its prohibitions on
the advertising, marketing, and promotion, which are also designed to reduce the appeal of
tobacco products. Likewise, the other two mechanisms through which the PP measures were
expected to operate (GHW effectiveness and reducing deception) are extensions of existing policy
mechanisms (e.g., GHWs, social marketing, and the general prohibition on deceptive conduct). It
is, therefore, simply not correct that the PP measures involve the addition of any new policy
mechanisms to its comprehensive tobacco control strategy. The proposed alternatives are,
therefore, equivalent to the PP measures in this respect: they all represent an extension of
existing policy mechanisms. Therefore, replacing the PP measures with the alternatives would not
reduce "the set of policy mechanisms at work".

134. Australia's second argument is that the alternatives would reduce the ability of Australia to
influence the broadest range of consumers and potential consumers. However, this argument is
explicitly premised on Australia's first argument that the PP measures involve new policy
mechanisms that would be eliminated from its tobacco control strategy if the PP measures were
replaced by the alternatives. However, as just outlined, this is not accurate: the three policy
mechanisms allegedly operating under the PP measures would continue to operate through other
tobacco control measures.

135. The evidence also shows that the PP measures have led to little or no incremental change
in the operation of the mechanisms: product appeal was already negative, and has not much
changed; people were already well informed about the health risks of smoking, and this has not
changed; people do not seem, therefore, to have been deceived about these health risks, and
deception levels have also not changed. Unsurprisingly, these disappointing changes in the policy
mechanisms have not led to any change in antecedents closer to smoking behaviour
(e.g., intentions), nor in actual smoking.

136. In contrast, for the proposed alternatives, there is strong evidence that the existing policy
mechanisms could be strengthened further, with favourable results. For instance, the MLPA relies
on extending an access-based policy mechanism that is much more effective than plain packaging,
because banning young people from smoking is preferable to allowing them to smoke from packs
that are less visually appealing. Likewise, an increase in taxation works through a policy
mechanism that is regarded, including by the tobacco control community itself, as the single most
effective tobacco control measure, including to reduce youth smoking. In sum, the proposed
alternatives are a much more effective means of influencing the broadest possible range of people
than the PP measures. As a result, replacing the PP measures by the alternatives would
strengthen - rather than weaken - the ability of Australia to influence the broadest range of
consumers.

137. Finally, Australia's third argument is that, if the PP measures were replaced by the
proposed alternatives, synergies with other tobacco control measures would be lost.?” The essence
of this argument seems to be that the PP measures contribute indirectly to reducing smoking by
making taxation and social marketing campaigns more effective. To support its argument,
Australia has mentioned only one study, which is not about plain packaging but about point-of-sale
advertising and its synergies with price measures. Australia has not explained how these findings
can be extrapolated to plain packaging. Of course, the alleged synergies, if any, between
Australia's point-of-sale advertising bans and other tobacco control measures would not be
diminished by the replacement of the PP measures. Further, the PP-specific evidence directly
contradicts Australia's position, showing that, post implementation, taxation has not become more
effective. Finally, Australia fails to take into account that the proposed alternative measures would
themselves lead to enhanced synergies.

97 AUS' response to PQ 148, para. 26.
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B. Legal Claims under the TBT Agreement
1. The TBT Agreement applies to the PP measures, as a whole®®

138. The Appellate Body has established a three-part test for determining the threshold
question of whether a measure, as "an integrated whole"®’, is a "technical regulation" under Annex
1.1 of the TBT Agreement. The PP measures satisfy all three elements of the test: First, they
apply to an "identifiable group of products", i.e., tobacco products;'%° second, they "lay down"
product characteristics - in both a permissive and prohibitive manner - for tobacco products and
their packaging relating to whether and/or how trademarks may appear on cigars and cigarettes;
independently, they qualify as packaging, marking, and labelling requirements; third, compliance
with the requirements under the PP measures is strictly mandatory.!%!

139. Australia seeks to exclude the PP measures' "trademark requirements"'°2 from the Panel's
consideration under the TBT Agreement on the ground that the TRIPS Agreement governs the
"trademark requirements". However, WTO obligations in different covered agreements apply
cumulatively, unless the contrary is expressed or there is a conflict. Since neither exists, both
Article 2.2 of the TBT Agreement and Article 20 of the TRIPS Agreement apply to the PP measures.

2. The PP measures are not in accordance with international standards'®?

140. Australia invokes Article 2.5 of the TBT Agreement to argue that the PP measures are "in
accordance with relevant international standards" and therefore "shall be rebuttably presumed not
to create an unnecessary obstacle to international trade". By "international standards", Australia
refers to two guidelines for the implementation of Articles 11 and 13 of the Framework Convention
on Tobacco Control ("FCTC Guidelines"), adopted by the FCTC Conference of the Parties
("FCTC COP"). Both Guidelines recommend that FCTC Parties "consider" the adoption of plain
packaging.

141. Australia's own actions call into question whether even Australia considers that it meets
the Article 2.5 conditions. For instance, on notifying its PP measures to the TBT Committee,
Australiat®® ticked the box indicating that "a relevant international standard does not exist or the
technical content of a proposed technical regulation is not in accordance with the technical content
of relevant international standards".

142. Although the parties agree that successful invocation of Article 2.5 establishes a rebuttable
presumption of compliance with Article 2.2, the DR contests Australia's assertion that the
conditions that give rise to the presumption under Article 2.5 have been satisfied; and, moreover,
the nature of the presumption that would arise if they have been.

143.  First, although the FCTC Guidelines pursue a worthy objective, they were not prepared by
a relevant "international standardizing body" under the TBT Agreement,®® and therefore do not
constitute an "international standard". Bearing in mind the role "international standards" play in
furthering the objective of the TBT Agreement to facilitate international trade,!’® a body like the

%8 See DR's FWS, paras. 934-949; DR's SWS, paras. 815-841; DR's responses to PQs 62, 89, 115; DR's
comments on AUS' responses to PQ 145; DR's FOS, paras. 57-58.

9 Appellate Body Report EC - Seal Products, para. 5.28-5.29. See also Appellate Body Report, EC -
Asbestos, para. 64. See also Appellate Body Report, US - COOL (Article 21.5), paras. 5.239 and 5.241

100 pR's FWS, paras. 939-940.

101 DR's FWS, paras. 948-949.

102 10 contrast to the "form requirements" which regulate the form of products and packaging,
"trademark requirements" regulate whether and how trademarks are displayed on tobacco products and
packaging.

103 See DR's SWS, paras. 814-920; DR's responses to PQs 66, 67,68,69,70, 130, 131, 136, 150, 163;
DR's comments on AUS' responses to PQs 147, 150, 162, 163; DR's SOS, paras. 27-33.

104 See G/TBT/N/AUS/67 (8 April 2011).

105 See Appellate Body Report, US - Tuna II (Mexico), para. 359.

106 Appellate Body Report, EC - Sardines, paras. 214-215; see Second Triennial Review of the
Agreement on International Standards, Contribution by Australia: document G/TBT/W/139, para. 8.
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FCTC COP, whose very purpose is to end international trade in tobacco products, does not qualify
as an international standardizing body.%”

144. Equally, the FCTC COP does not comply with at least three of the six principles applicable
to international standardizing bodies set out in the TBT Committee Decision.'°® The FCTC COP is
not "open",'% nor is it "impartial"*'® because, to implement the treaty, parties to the FCTC must

follow preordained policy choices that privilege particular interests and perspectives.!!!

145. Nor does the FCTC COP meet the requirements of the principle of "effectiveness and
relevance",'? which requires that international standards be underpinned by a proper scientific
base. When first requested by the DR to provide the "scientific basis" for the FCTC Guidelines, the
FCTC Secretariat refused.!'> When the Panel requested this same information, the FCTC
Secretariat cited only one piece of scientific research on plain packaging, comprising a
methodologically flawed single-page study which reached mixed conclusions about the merits of
the policy.!* The activities of the FCTC COP contrast greatly with those of bodies that are widely-
accepted as international standardizing bodies, like the International Organization for
Standardization and the Codex Alimentarius Commission, which are open, and impartial, and
adhere to science-driven agendas. To further underscore the lack of status of the FCTC COP as an
international standardizing body, the WHO and FCTC Secretariat emphasized in their joint
Communication to the Panel the standardizing activities of the WHO - the FCTC COP's umbrella
organization - even though that organization conducts no standardizing activities in relation to
tobacco.!t®

146. Second, the FCTC Guidelines are not "standards" under Article 1.2 of the TBT Agreement
because they are not amenable to "common and repeated use". To perform their role of
harmonizing and facilitating trade, international standards must be sufficiently precise to ensure
that domestic measures can simply adopt them without variation. Failing the required precision,
the content of national regulation inevitably varies, undermining the objective of harmonizing the
terms of international trade.

147. The FCTC Guidelines lack the necessary precision to be an international standard. For
instance, the packaging requirements do not specify standardized terms in respect of: the type
face, the font colour, and the font size for the brand and variant name; the background colour of
the packaging; the location of the brand and variant name on the packaging; the size or shape of
the packaging; the type of opening mechanism; and the materials to be used (e.g., hard or soft
pack). For individual cigars, the Guidelines lack specificity in terms of: the type face, the font
colour, and the font size for the brand, variant and country name; and the background colour of
the cigar band. Finally, in the absence of any FCTC Guidelines recommending the prohibition on
the use of brand and variant names on cigarette sticks, Australia has nonetheless prohibited their
use.

148. Third, even if the FCTC Guidelines were international standards, the PP measures are not
"in accordance with" them because the required high degree of correspondence between a
Member's technical regulation and an international standard is missing.!'® A technical regulation is
"in accordance with" an international standard if it "embod[ies] the international standard
completely and, for practical purposes, convert[s] it into a municipal standard".!!” The text of

107 See e.g. FCTC, Exhibit JE-19, Articles 3, 7, 23, 22.1(b)(iii) and 26.3, Part III.

108 pecisions and Recommendations adopted by the WTO Committee on Technical Barriers to Trade since
1 January 1995, G/TBT/1/Rev.12 (21 January 2015)

109 See TBT Committee Decision, p. 47.

110 see TBT Committee Decision, p. 48.

111 Appellate Body Report, US - Tuna II (Mexico), para. 376. For example, to participate in the FCTC
COP, a tobacco-growing country, like the DR, must accept, on accession, efforts to shift agricultural production
to other crops that may not be as economically fruitful.

112 see TBT Committee Decision, p. 48.

113 | etter from the Dominican Republic to the Head of the FCTC Secretariat (25 April 2014), Exhibit
DR-46.

114 See Expert Report of G. Fong, Exhibit AUS-14, paras. 333-334.

115 See WHO/FCTC Communication.

116 See Appellate Body Report, EC - Hormones, para. 163.

117 See DR's response to PQ 66, paras. 310-311, referring to Appellate Body Report, EC - Hormones,
paras. 170-171 (emphases added).
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Article 2.5 of the TBT Agreement requires that a "technical regulation", and not some sub-element
of it, be "in accordance with" an international standard. Therefore, contrary to Australia's
argument, it is not appropriate to atomize a technical regulation into elements that are in
accordance with an international standard and elements that are not.

149. As explained above, the FCTC Guidelines leave a high degree of discretion to domestic
regulators in implementing them domestically. Further, the PP measures ban the use of brand
names on cigarettes, which is not part of the Guidelines. As a result, the PP measures are not in
accordance with the FCTC Guidelines.

150. Therefore, because Australia has not demonstrated that the FCTC Guidelines are
"international standards" or that the PP measures are "in accordance with" them, it cannot benefit
from a rebuttable presumption of compliance under Article 2.2.

151. Even if the Panel were to disagree, the presumption accorded under Article 2.5 has been
rebutted by the DR. Contrary to Australia's argument, the presumption relates to the factors that
must be considered under an Article 2.2 analysis, including the challenged measure's trade-
restrictiveness, its contribution, the risk non-fulfiiment would create, and the existence of
alternatives that are reasonably available. However, the precise nature and content of the
presumption arising in a particular case depends on whether and how a particular international
standard addresses the Article 2.2 factors. In this dispute, at most, the FCTC Guidelines address
whether the PP measures "contribute" to the achievement of its objectives.!!® However, as regards
the contribution, the Panel record confirms that the FCTC COP lacked a sufficient evidentiary basis
to support the conclusion that plain packaging would likely reduce smoking: as already noted, at
the time the FCTC Guidelines were adopted, the scientific basis for the Guidelines comprised a
single study on plain packaging, comprising a single page, with mixed results.!'® Moreover, any
predictive evidence relied on in formulating those Guidelines has since been overtaken by the
more probative post-implementation evidence provided by the complainants in this dispute. As
regards the reasonable availability of alternatives, the FCTC Guidelines do not consider or weigh at
all the relative merits of the PP measures and proposed alternative measures. Indeed, it would be
anathema to the objectives of the FCTC to identify the measure(s) that will have the /east
restrictive effects on trade in tobacco products, because the FCTC seeks to end trade in tobacco
products by maximizing the restrictive effects on trade.

3. The PP measures are inconsistent with Article 2.2'%°

152. Article 2.2 requires a holistic weighing and balancing of the following factors under a
"necessity" analysis: (a) the trade restrictiveness of the challenged measure; (b) the contribution
the measure makes to the legitimate objective; (c) the risks non-fulfilment would create; and (d)
the reasonably available alternative measures.'?® Since many of these factors have been
discussed in the analysis of the Article 20 TRIPS claims, the DR focuses here on the distinct
aspects of the Article 2.2 analysis.

a. The PP measures are highly trade restrictive'??

153. Under Article 2.2, "trade-restrictiveness" refers to a limitation on competitive opportunities
on internationally-traded goods. The assessment must take into account the opportunities relative
to "the situation prior to the enactment of" the challenged measures. WTO obligations do not
protect existing trade flows, but opportunities to engage in international trade, including future
opportunities to develop and expand exports.!?®> Thus, to succeed in demonstrating "trade
restrictiveness", a complainant is not required to prove the actual trade effects of a measure, but

118 See pelow paras. 152-163.

119 DR's SWS, para. 544. See also Expert Report of G. Fong, Exhibit AUS-14, paras. 333-334.

120 see DR's FWS, paras. 952-954; DR's SWS, paras. 922-923; DR's responses to PQs 117, 118, 121,
165; DR's comments on AUS' responses to PQs, 151, 152.

121 See Appellate Body Reports, US - Tuna II (Mexico), paras. 318, 320, 322; US - COOL, paras. 374,
376.

122 5ee DR's FWS, paras. 957-963; DR's SWS, paras. 924-961; DR's responses to PQs 152, 153; DR's
comments on AUS' responses to PQs 152, 154, 165; DR's FOS, paras. 59-62; DR's SOS, paras. 34-36.

123 Appellate Body Report, Korea - Alcohol, para. 112ff.



WT/DS435/R/Add.1 « WT/DS441/R/Add.1 « WT/DS458/R/Add.1 « WT/DS467/R/Add.1

- B-58 -

rather a limitation on competitive opportunities. A measure's effect on competitive opportunities
is to be determined by reference to its design, architecture, structure and operation.

154. For Australia, a limitation on competitive opportunities requires that there be an overall
decrease in actual volumes of imports of tobacco products as whole. Australia illustrates its
argument through a reference to a technical regulation affecting different car segments.*?* Under
that example, a technical regulation that entirely eliminates competitive opportunities in the most
valuable market segment does not restrict trade, because "offsetting" sales of cheaper cars means
that overall trade volumes do not fall.

155. The DR disagrees. Article 2.2 obliges a Member to ensure that none of the goods subject
to a technical regulation is subject to an unnecessary trade restriction. Thus, if a Member imposes
an unnecessary trade restriction on some of the goods subject to a technical regulation, it cannot
"offset" that improper treatment by imposing no unnecessary restrictions on trade in other goods
subject to that regulation, or by creating competitive opportunities in respect of those other goods.
A note prepared by the WTO TBT Committee supports the interpretation that an effect on trade
may be measured by reference to a measure's effect on "a specific product, group of products or
products in general".'?®

156. Australia also argues that, although trade restrictions affecting particular market segments
are not disciplined under Article 2.2, they are disciplined if they involve discrimination on grounds
of origin under Article 2.1 of the TBT Agreement.'?® However, whether a measure restricts trade in
goods in the overall market or in particular segments, the restriction may be prohibited under
WTO law both as discriminatory under Article 2.1 or as unnecessary under Article 2.2. There is no
basis to conclude that the drafters intended to prohibit restrictions on trade in goods sold in
particular market segments when the restrictions were discriminatory, but to permit such
restrictions when they were unnecessary.

157. Applying the correct legal standard, the PP measures are trade-restrictive because they
limit competitive opportunities for all tobacco products, in particular the opportunity for producers
to differentiate competing offerings in the marketplace, which has an impact on consumer loyalty
and willingness to pay a premium for a differentiated product.

158. Although unnecessary, the DR has also presented uncontested empirical evidence showing
the adverse trade effects entailed by this loss of competitive opportunities. In particular, the PP
measures have led consumers to switch from more expensive to cheaper tobacco products
(i.e., downtrading). A measure that limits the ability to trade in more expensive tobacco products
is a value-based restriction on international trade in those goods. Countries seek to maximize
export revenues, and a measure that induces consumers to switch to cheaper products suppresses
export revenues. Thus, even if a showing of trade effects were required, the DR has established
that the PP measures have had such effects.

b. The alternatives proposed by the DR are less trade restrictive than the PP
measures!?’

159. Under Article 2.2, a complainant must show that a proposed alternative is "less trade
restrictive" than the challenged measure (as opposed to less "trademark" restrictive under
Article 20). Were the Panel to reach consideration of alternatives, it would have disagreed with
the complainants that the PP measures do not contribute to reducing smoking behaviour. On that
assumption, the loss of competitive opportunities entailed by the PP measures leads to two distinct
types of trade-restrictive effects: (1) a reduction in overall sales of tobacco products due to an
assumed impact on consumers that either quit smoking or do not start; and (2) a reduction in
sales of more expensive tobacco products in favour of cheaper ones (i.e., value-based
downtrading), which arises due to an impact on consumers that continue to smoke but smoke
cheaper cigarettes.

124 See AUS' SWS, paras. 385-396.

125 See e.g. G/TBT/W/2/Rev.1 (21 June 1995), p. 7 and G/TBT/M/2 (4 October 1995).

126 DR's response to PQ 154, para. 57ff.

127 See DR's FWS, paras. 972-978; DR's SWS, paras. 966-990; DR's response to PQs 63, 151, 152, 153,
157, 165; DR's comments on AUS' responses to PQ 151, 152, 154, 158.
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160. Each of the alternatives is less trade restrictive than the PP measures. With respect to the
volume effects, the PP measures and the alternatives would reduce tobacco sales to an equivalent
extent or, as necessary, the alternatives could be calibrated to do so0.'?® In terms of value effects
(or downtrading), the alternatives would be less trade-restrictive: the MLPA does not lead
continuing smokers to swap more expensive tobacco products for cheaper ones; an increase in
taxation has a lesser effect on downtrading, and Australia has failed to demonstrate otherwise;
social marketing does not lead to downtrading; and pre-vetting would lead to less downtrading,
because fewer distinguishing elements would be removed from the packaging. Finally, in terms of
their treatment under the covered agreement, whereas the PP measures are disciplined as a
technical regulation that restricts international trade and they "encumber the use of trademarks",
increased taxation, MLPA and social marketing are not trade/IP restrictive under any of the
disciplines in the covered agreements.

Cc. The PP measures are more trade restrictive than necessary "taking into account
the risks non-fulfillment would create"?°

161. Article 2.2 requires that a panel take account of the "risks non-fulfilment would create",
which requires consideration of: first, the nature of the risks at issue; and second, the gravity of
the consequences that would arise from non-fulfilment of the legitimate objective.!3® By its terms,
the nature of the risks enquires into (i) the possibility or likelihood of (ii) a negative event
occurring - i.e., the failure to achieve, in whole or in part, the desired objective. The gravity of
the risks relates to the seriousness of the consequences that flow from the negative event
materializing.

162. As regards the nature of the risks under the PP measures, the economic data shows that
the PP measures have not reduced smoking and have not, therefore, fulfilled their objective; the
evidence from the NPPTS also suggests that the PP measures are not even having the intended
effects on the mechanisms by which the PP measures are ultimately supposed to reduce smoking.
Thus, the best-case scenario still involves a considerable risk of non-fulfilment of the objective of
reducing smoking because of the uncertainties over whether the PP measures will ever reduce
smoking. By contrast, the alternative measures proposed by the DR collectively involve no risk of
non-fulfilment, but rather involve the certainty that they would reduce smoking behaviour in the
population in general, and among young people in particular, both in the short- and the long-term.

163. As to the gravity of the risks of non-fulfilment, Australia does not contest that the gravity
of the risks as between the PP measures and the alternatives is identical.

III. REQUESTS FOR FINDINGS

164. To conclude, the DR respectfully requests the Panel to find that Australia's PP measures
violate Article 2.2 of the TBT Agreement and the following provisions of the TRIPS Agreement:
Articles 15.4, 16.1, 20, 2.1 (and Article 10bis of the Paris Convention), Article 22.2(b) and
Article 24.3. The DR requests that, pursuant to Article 19.1 of the DSU, the Panel recommend to
the Dispute Settlement Body that it request Australia to bring its PP measures into conformity with
its obligations under the TRIPS Agreement (including the substantive provisions of the
Paris Convention, as incorporated into the TRIPS Agreement) and the TBT Agreement.

128 See above paras. 153-158 for discussion by the DR on the trade-restrictiveness of the PP measures.

129 See DR's FWS, paras. 1025-1031; DR's SWS, paras. 991-1011; DR's response to PQ 65.

130 Appellate Body Report, US - Tuna II, para. 321. See also Appellate Body Report, US - COOL
(Article 21.5), para. 5.215.
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ANNEX B-3

INTEGRATED EXECUTIVE SUMMARY OF THE ARGUMENTS OF CUBA"

I INTRODUCTION AND IMPORTANCE OF THE PRESENT DISPUTE FOR CUBA

1. This dispute settlement proceeding is the first that Cuba has initiated against another
WTO Member. The decision to bring this complaint against Australia follows thorough reflection
and analysis by the Cuban authorities.

2. The Cuban Government attaches great importance to public health and fully accepts that
tobacco consumption has serious consequences for public health. Cuba does not wish to interfere
unduly with the ability of WTO Members to undertake effective actions in the field of tobacco
control, since it considers that every country has the sovereign right and overriding duty to
implement measures geared to safeguarding the health of its population.

3. At the same time, however, every WTO Member must respect the commitments it has
undertaken multilaterally and, in addition, adequately take into account the socio-economic
implications they will have for small and vulnerable developing economies before implementing
them. Cuba is not seeking to challenge Australia's right to protect the health of its population, but
to demonstrate that plain packaging (PP) constitutes an unjustified and unnecessary restriction on
trade which infringes the brand protection recognized in international intellectual property
agreements, inasmuch as it hinders the identification and characterization of products by
consumers and prohibits the use of distinctive signs, warranty seals and appellations of origin.

4. Cuba opposes the plain packaging ("PP") established by Australia on 1 December 2012
(the PP measures) because it considers that there is no convincing evidence that it has generated,
or will generate, tangible public health benefits in Australia; because it is disproportionate; and
because it will have a significant detrimental effect on Cuba's cigar industry as well as on the
intellectual property that Cuba has built up over generations.

5. By standardizing the appearance of packaging, the application of these measures represents
the total dilution of the distinctive characteristics of the identifying marks of tobacco industry
products. This hinders the differentiation and characterization of products by consumers on the
basis of brand preference, by eliminating trademark functions such as "distinguishing one product

or service from another", "indication of origin" and "identification of quality".

6. It is for this reason that Cuba initiated this dispute. Cuba bases its action to defend large
hand-made (hereinafter LHM) cigars on the social, historical, cultural and economic impact
involved for the country. Cuban premium cigars embody a wealth of traditional knowledge,
culture, history and Cuban characteristics such that the sector in and of itself is a bulwark of the
country's identity associated with a history stretching back over more than five centuries. A large
number of women, elderly people, rural workers etc. are linked with the sector, and other family
members depend economically upon them, so that it is the essential economic pillar for various
regions of Cuba such as the province of Pinar del Rio. Account has also been taken of the
singularity of this product, identified through the distinctive signs of Industrial Property as an
emblematic Cuban product, such as the Habanos geographical mark and appellation of origin, the
Cuban Government Warranty Seal and the tobacco manufacturers' marks, some of which date
back over a century and are also protected as works of art historically associated with this same
geographical origin.

7. Ever since its cultivation began in Cuba even prior to colonization, twist tobacco has been
part of our historical and cultural traditions. It is the only custom of the indigenous population of
the island to have been documented by the first Spaniards when they arrived in 1492. The twist
tobacco harvesters were probably the first workers' association to acquire social representation in
Cuba and organized the first protests and uprisings against the Spanish colonial regime as early as
the 17" century. The tobacco strippers and twisters spearheaded important struggles in the
history of the Cuban workers' and union movement. Twist tobacco cultivation is rooted in Cuba's

* Original Spanish.



WT/DS435/R/Add.1 « WT/DS441/R/Add.1 « WT/DS458/R/Add.1 « WT/DS467/R/Add.1

- B-61 -

cultural life and has attracted priority attention from social anthropologists. The greatest of these,
Fernando Ortiz, who is known as the third discoverer of Cuba owing to his invaluable contributions
to the study of Afro-Cuban traditions, wrote his classic essay, "Cuban Counterpoint: Tobacco and
Sugar", in the first half of the 20™ century. In this study the author describes and analyses the
social and cultural factors associated with these two Cuban products.

8. In 2009, Cuban LHM cigars were presented to UNESCO as the intangible heritage of the
Cuban nation, and the tobacco factory collective readings (Lecturas de Tabaqueria) are part of the
cultural heritage of the Cuban nation as "an illustration of the permanent cultural dialogue
between tobacco workers and the surrounding society, and recognized as an important expression
of the nation's intangible cultural heritage".

9. Cuban corporations hold 50 separate trademarks which are registered in Australia under
Class 34 of the International Classification (the Class relating to tobacco products) (the Cuban
Class 34 trademarks). A full list of the 50 registered trademarks is set out in Annex 1 to Cuba's
first written submission. Many of these trademarks have been in use since the mid-19" century
and are associated with considerable goodwill. Indeed, several have been recognized as
"well-known marks" by courts and jurisdictions as varied as the Dominican Republic, France,
Spain, Mexico and the United States.

10. Cuba has also developed a geographical indication for its LHM cigar products. The
"Denominacion de Origen Protegida (DOP) Habanos" (the Habanos GI) is a coloured composite
mark consisting of the word "Habanos", the suffix "DOP" and an image of chevrons forming a leaf.
The Habanos GI is protected in major export markets. The current composite mark has been in
use since 1994 but the term Habanos has been used and protected for a much longer period.
A more detailed account of the development of this geographical indication is set out in Annex 1 to
Cuba's first written submission. The Habanos GI is used to designate cigars that: (1) have been
produced in Cuba according to stringent and comprehensive quality standards; and (2) contain
certain varieties of Cuban black tobacco grown in specific regions of Cuba.

11. The applicable quality standards, and the use of the Habanos GI, are currently regulated by
the "Consejo Regulador de la Denominacion de Origen Protegida Habanos" (Regulatory Board of
the Cuban Tobacco Appellation of Origin). The Consejo Regulador acts pursuant to Resolution
No. 201/2009, promulgated by the Agriculture Ministry of the Republic of Cuba. The stringent
requirements imposed by the Consejo Regulador are meant to ensure that the authentic and
special quality claimed for Cuban hand-made cigars is present in every product that bears the
Habanos GI. Like many geographical indications, the Habanos GI is used to designate a product
which reflects the cultural heritage of the place where it is produced and which is made from
natural materials according to traditional methods.

12. Cuba also requires that an official seal be affixed on all tobacco products exported from
Cuba (the Cuban Government Warranty Seal). The Cuban Government Warranty Seal was first
used in 1889 pursuant to a Spanish Royal Decree. The current design can be traced back to
legislation promulgated by the Republic of Cuba in 1912. It provides an assurance of authenticity
to consumers and also allows for tracking and tracing by Cuban exporters. Like the Cuban Class 34
trademarks and the Habanos GI, the Cuban Government Warranty Seal is protected under
trademark and unfair competition laws in export markets.

13. The Warranty Seal and Habanos GI are reproduced below in an easy-to-view format:

| ONIGIN ) (¥ SLAL FOR CIGARE AN CUT T3

JJJJAJJ ﬂJ Al

Habanos GI Warranty Seal
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14. Cuban LHM cigars have an unsurpassed reputation for quality. They typically command a
significant price premium over competing tobacco products and are regularly ranked by critics
among the best cigars in the world.

15. That reputation is a product of the collective investment by the Cuban people over
generations; it arises from a combination of the natural environment in Cuba and the know-how
and techniques used by Cuban tobacco growers and cigar makers. Cuba has made every effort to
preserve a method of production in which the LHM cigars are made entirely by hand by highly
skilled workers. The economic implications of following these traditional methods of production are
significant: in broad terms, a machine-made cigar factory employing 100 people could
produce 670,000 cigars a day, while an equivalent Cuban hand-made cigar factory would only
produce 9,000 cigars in the same time frame.

16. Consumers all over the world are willing to pay a premium for Cuba's long experience in
producing its LHM cigars, and this makes the use of these traditional methods of manufacture
worthwhile. However, with the distortion caused to Cuban intellectual property (in particular, the
Cuban Class 34 trademarks, the Habanos GI and the Cuban Government Warranty Seal),
Australia's measures will affect the Cuban industry's ability to charge that premium, to maintain
customer loyalty and to sustain its commitment to these methods of manufacture.

17. If Australia's plain packaging measures are replicated across major export markets, such as
the European Union, Cuban exporters will no longer be able to compete on the basis of quality,
which will have a significant adverse impact on its tobacco industry. At the same time, any adverse
effect on its tobacco industry will have significant negative effects on the Cuban economy as a
whole, since:

a. Tobacco products consistently account for more than 5% of Cuba's total exports
(by value). As a small and vulnerable economy with limited export opportunities, Cuba
would be significantly affected by the loss of these exports. Tobacco is one of the few
agricultural crops which can be cultivated profitably in Cuba. This is because of the
value addition created locally and the significant value that inheres in the Cuban
intellectual property associated with these products.

b. Cuba has 465 tobacco production units and employs more than 200,000 people in the
tobacco sector. In percentage terms, the tobacco sector accounts for 4% of the
economically active population in Cuba. To put that figure in context, a similar
proportion of the economically active population in Switzerland is engaged in the
banking sector.?

C. Production employees in hand-made cigar factories have dedicated years of effort to
acquiring specialized skills. These employees will not be able to transfer their skills to
other sectors if, as a result of plain packaging and in a situation where Cuban tobacco
products are perceived to be indistinguishable from non-Cuban tobacco products,
consumers abroad are unwilling to pay a premium for Cuban exports.

d. The population within certain regions such as that of San Luis in Pinar del Rio province
and the Florencia region in Ciego de Avila province are heavily dependent on the
tobacco sector. Tobacco has been grown in those regions for hundreds of years.

e. The profits earned from tobacco exports also generate tax and dividend revenues for
the Cuban Government. Those revenues allow the Cuban Government to meet the
needs of the Cuban population as a whole.

f. Cuba is currently unable to abandon the twist tobacco industry, which for the time
being is one of its most important exportable products, particularly in the context of
an economic, trade and financial blockade applied by the United States, which
prevents access to markets for goods, services and credit to boost the country's
economic development.

! Swiss Bankers Association - The Economic Significance of the Swiss Financial Centre, Exhibit CUB-14,
First Written Submission of Cuba.
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18. Australia's response to these concerns about intellectual property protection appears to be
that it continues to protect Cuban trademarks because: (1) they can be placed on the Australian
trademarks register in their original form; and (2) Cuban trademark holders have the ability to
prevent third parties from using Cuban trademarks on tobacco products. But that response does
not go anywhere near to addressing the real issue. Third parties cannot use Cuban trademarks in
their original form on tobacco packaging because that would amount to a breach of Australian
plain packaging laws. It follows that Australia grants a right to Cuban trademark holders which is
entirely illusory because Cuban trademark owners cannot take advantage of those trademarks by
using them in their original and recognizable form. Australia's regime has been created solely for
the purpose of maintaining the appearance that Australia continues to protect trademarks of
tobacco products, but it actually provides no genuine protection for such trademarks.

II. EFFECTIVENESS OF PLAIN PACKAGING

19. Cuba questions the esoteric theories invoked by Australia with regard to the impact PP may
have on consumer behaviour, culminating in the "affect heuristic theory" and the "conditioned cue
reactivity" to tobacco trademarks. It is not appropriate for the Panel to rely on these theories,
particularly in a context where the data show that PP did not contribute to a decline in the
prevalence of the smoking habit. Moreover, Cuba considers that a behavioural theory can be
developed to justify any conclusion (including conclusions that clearly contradict each other).
Therefore, the Panel should be extremely cautious when evaluating such theories. The simple
question facing the Panel is whether Australia's public health objective is less likely to be achieved
by the packaging shown below in Photograph 1 (a pack of LHM cigars with a health warning, but
without the effect of other aspects of the PP measures) than by the packaging in Photograph 2
(a pack of LHM cigars with a health warning and with the effect of the PP measures). The question
is whether the difference between the two is sufficiently great to justify the PP measures.

Figure 1:
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Figure 2:
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20. The reply is obviously "no". Cuba maintains that the dominant and unattractive graphic
health warnings (which must compulsorily be placed on all tobacco packaging) would effectively
eliminate the aesthetic appeal of packaging. It therefore follows that any additional standardization
of the appearance of tobacco packs (in the residual portion which occupies, for example, 25% of
the front face and 10% of the back face of cigarette packs) cannot have a dissuasive effect on the
decision to take up a behaviour that is both risky and the object of widespread social disapproval
in Australia.

21. The Panel could only agree with Australia if it were overwhelmingly and clearly supported by
the data and evidence. That is undoubtedly not the case. The post-implementation data on
prevalence and consumption in the Australian market show that PP has not reduced rates of
smoking since its introduction in December 2012.

22. Different types of analysis on various sources of information indicate that PP has failed in
reducing the smoking and tobacco consumption rate. The only effect that PP has had is to
accelerate the current trend towards down-trading (i.e. consumer migration towards lower-priced
products or brands) in certain segments of the Australian tobacco market. This is an unforeseen
consequence of the PP measures which, far from reducing smoking and tobacco consumption
rates, carries a genuine risk of generating adverse consequences for public health.
The acceleration of down-trading is consistent with Cuba's concerns in relation to the future effect
of PP.

23. Moreover, the studies relied upon by Australia provide no solid basis for concluding that
PP measures will reduce tobacco use. None of these studies measures actual consumption of
tobacco by individuals; instead, they use substitute variables. This shortcoming is explicitly
recognized in the so-called Chantler Report. In addition, these studies used research models which
give rise to considerable doubt about the reliability of any conclusion reached. The great majority
of these studies do not evaluate the impact of PP in the real world.

24. Consequently, PP measures cannot "justify" the total "encumbrance" imposed on Cuban
trademarks for the purposes of Article 20 of the TRIPS Agreement. By the same token, the
PP measures are much more restrictive than necessary to fulfil Australia's objective of reducing the
prevalence of the smoking habit, and therefore violate Article 2.2 of the TBT Agreement.
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25. In its second written submission, Australia continues suggesting that the use of trademarks
and geographical indications for LHM cigars made in Cuba makes them more attractive to children
and adolescents. In this connection, Cuba wishes to emphasize that the Australian authorities are
entitled to prohibit alcoholic beverages that are especially attractive to minors. However, no
Australian authority has at any time suggested that trademarks and geographical indications can
no longer be shown on premium alcoholic beverages, for example on bottles of the brand of
champagne illustrated below:

Figure 3:
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III. PLAIN PACKAGING MEASURES AND THEIR IMPACT ON CUBAN LHM CIGARS

26. Cuba wishes to draw the Panel's attention to the recent phenomenon of so-called parallel
imports of Cuban LHM cigars into Australia. This was made possible by the compulsory withdrawal
of the Cuban Government Warranty Seal which must be carried by all LHM cigars exported from
Cuba. Prior to the PP measures, consumers who purchased LHM cigars only acquired products with
an authentic and intact warranty seal. Normally, consumers would never purchase Cuban LHM
cigars without the warranty seal because Cuban LHM cigars are luxury premium products which
carry a high unit price. However, the PP measures have made it impossible to market the product
with the warranty seal, thus enabling parallel traders to purchase Cuban LHM cigars outside
Australia and to repackage them in PP-compliant packs, albeit without the warranty seal. Prior to
the introduction of the PP measures, parallel imports did not occur on a major scale, since they
always require repackaging of the cigars and, hence, the breaking of the warranty seal without the
possibility of affixing a new one. While consumers would not normally purchase Cuban LHM cigars
without an intact warranty seal, all Cuban LHM cigars currently marketed in Australia have no
warranty seal, and this has created an opportunity for parallel imports.

27. There is a major risk that the handling of the product by third parties not subject to any
control by the Cuban industry or the latter's strict standards of quality will affect the quality of the
cigars, and this will definitely affect the presentation of the product within the package. Moreover,
this practice will entail a reduction in consumer prices (since the ability to offer lower prices to
consumers is the raison d'étre of parallel trade).

IV. THE PLAIN PACKAGING MEASURES VIOLATE ARTICLE 20 OF THE TRIPS
AGREEMENT

28. The PP measures adopted by Australia violate Article 20 of the TRIPS Agreement because
they unjustifiably encumber the use of tobacco product trademarks in the course of trade through
the establishment of special requirements. That provision places limits on the ability of
WTO Members to restrict the use of trademarks by commercial actors in the course of trade.
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A. THE PLAIN PACKAGING MEASURES ARE A SPECIAL REQUIREMENT

29. The PP measures impose a set of conditions that must be complied with by commercial
actors involved in the manufacture and distribution of tobacco products in Australia. Australia's
measures, therefore, impose "requirements".

30. The requirements arising from the PP measures are "special", since they affect only
trademarks used on tobacco products. Equivalent requirements are not applied to trademarks in
general or to trademarks used in connection with other types of products.

B. THE PLAIN PACKAGING MEASURES ENCUMBER THE USE OF A TOBACCO-RELATED
TRADEMARK IN THE ORDINARY COURSE OF TRADE

31. The relevant ordinary meaning of the term "encumber" is "to hamper, impede, act as a
check or restraint". Encumbrances have the effect of restricting the display of a trademark and
limiting its ability to distinguish goods from competing goods.

32. That is precisely the effect of the restrictions imposed by Australia on the display of
trademarks. These restrictions involve "impediments", "checks" and "restraints" on the use and
display of trademarks by trademark owners and they limit the capacity of trademarks to
distinguish specific tobacco products from other tobacco products.

33. The PP measures prohibit the use of trademarks at the point of sale. To the extent that the
use of specific trademarks is permitted (e.g. mark and variety names), the PP measures require
the use of such marks in a specific form and typeset. These are "special requirements" for the use
of a trademark "in a manner detrimental to its capability to distinguish the goods or services of
one undertaking from those of other undertakings". This implies the imposition of an encumbrance
on the use of trademarks "in the course of trade".

34. Australia submits that the PP measures do not affect the use of trademarks "in the course of
trade" because Australia is a "dark market" and, therefore, the packaging is not visible before the
conclusion of the operation. This interpretation is unacceptably limited and out of line with the
ordinary meaning of the term (as used in other articles; e.g. Article 16.1 of the TRIPS Agreement
and subparagraph 3 of Article 10bis of the Paris Convention). Rather, the term "in the course of
trade" refers more broadly to any use "in trade" or any "commercial use" of the mark.

35. The correct interpretation of Article 20 requires that, once it is established that a measure
imposes special requirements constraining trademark use, the burden of justifying those special
requirements shifts to the implementing WTO Member. This is so because: (i) the imposition of
encumbrances on trademark use should only be permitted in exceptional circumstances; and (ii) it
is inappropriate to require a complainant to identify and refute a justification of which it may be
unaware or which may not be particularized.

C. THE PLAIN PACKAGING MEASURES ARE UNJUSTIFIABLE

1. The PP measures make no contribution to Australia's objective of reducing tobacco
consumption levels

36. Cuba maintains that the special requirements imposed by Australia on the use of tobacco
trademarks are ineffective because they fail to achieve the legitimate aim of causing a reduction in
smoking prevalence. Cuba bases this submission primarily on the post-implementation data from
the Australian market, which demonstrate that Australia's measures have not had the desired
effect. Moreover, Cuba goes further and shows that Australia's measure is not based on a cogent
and robust rationale.

37. As Cuba explained in detail in section IV.A of its first written submission, the
post-implementation evidence establishes that the PP measures, including the trademark
restrictions, have not caused any discernible reduction in prevalence rates (or tobacco
consumption levels) in Australia. In particular, they have not led to material changes in prevalence
or consumption relative to the rates observed in New Zealand, and they have not altered smoking
prevalence rates for minors or young adults. Moreover, sales of LHM cigars, as evidenced in the
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Pacific Cigar Co. Ltd. (PCC) data, have remained steady and rates of cigar smoking, as measured
in the Roy Morgan survey data, have not been altered by the implementation of the PP measures.

38. The evidence shows that the "special requirements" established by the PP measures have
been ineffective in connection with tobacco use in general. Moreover, even if such evidence were
available, it is unlikely that the prohibition on the use of Cuban-owned trademarks, such as Cohiba
and Habanos on LHM cigars would have an impact on the prevalence of smoking in Australia.?

39. In addition, Cuba argues that Australia's justification for the trademark restrictions suffers
from material flaws.

40. To begin with, the body of literature offered in support of Australia's measures consists of
studies which suffer from a number of horizontal limitations.

41. Australia's claim that PP will reduce the appeal of packaging and thereby alter smoking
decisions suffers from a number of shortcomings. Australia's claim that PP will increase the
effectiveness of Graphic Health Warnings (GHWSs) and thereby reduce smoking rates is also flawed.
Finally, the claim that plain packaging reduces the ability of packaging to mislead consumers about
the harmful effects of smoking cannot justify Australia's PP measures. For all of these reasons,
Cuba submits that the trademark restrictions are ineffective as they are not supported by a
defensible rationale. Consequently, for this reason as well, they are unjustifiable.

42. Lastly, Cuba wishes to mention that, on 26 February 2016, Australia notified the Panel of the
results of its post-implementation review. The review concludes that the PP measures are meeting
its objective of improving public health in Australia. On 21 March 2016, Cuba informed the Panel
that it endorsed the comments submitted by Honduras in relation to Australia's
post-implementation review. Those comments, in essence, indicate that the conclusion put forward
in the post-implementation review is based on certain evidence which has been shown to lack
validity by the complainants in this dispute.

2. Alternative less restrictive measures that would have enabled it to achieve its
objective were available to Australia

43. If the Panel concludes, contrary to Cuba's position, that the trademark restrictions have
been effective in reducing prevalence rates and per capita consumption levels in Australia, such
changes can be obtained through alternative measures less encumbering on trademark use.

44, The alternative measures in question are the following:

a. An increase in the level of excise tax on tobacco products. This would suffice to bring
down prevalence rates and per capita consumption levels by the modest amounts that
the PP measures might possibly achieve. It is obvious that specific excise tax
increases do not affect the ability of tobacco trademark owners to use their rights.

b. Pre-vetting of packaging design features. This would suffice to replicate any benefits
of PP. There is no evidence that all of the design features of tobacco product
packaging and trademarks cause changes in smoking behaviour, and it would
therefore be enough, by means of a pre-vetting regime, to identify and eliminate only
those specific packaging features that may affect smoking behaviour (without severely
curtailing the ability of manufacturers to distinguish their products from other
products from different sources by means of trademarks).

C. An increase in the age at which tobacco products can be purchased legally would
make at least an equivalent contribution to reducing prevalence rates and, by
removing tobacco products from adolescents' social networks, would be particularly
effective in reducing prevalence among the young.

d. Improved social campaigns for tobacco control. To this end, it would be necessary to
remedy the flaws present in Australia's current social marketing campaigns and there
would be no impact on the intellectual property rights of tobacco trademark owners.

2 Habanos is both a trademark and a geographical indication.
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D. AUSTRALIA HAS FAILED TO REBUT CUBA'S PRIMA FACIE CASE IN RELATION TO
ARTICLE 20 OF THE TRIPS AGREEMENT

45. Australia argues that "the scope of the 'special requirements' at issue [in Article XX] does
not include the respects in which the tobacco plain packaging measure prohibits the use of certain
trademarks on tobacco retail packaging and products". According to Australia, Article 20 prevents
only measures that impose positive obligations upon the trademark owner, but does not prevent
measures in the form of prohibitions on use.

46. Australia's argument is erroneous. The term "requirement" is broader than the term
"prohibition", but unquestionably also includes prohibitions. "To prohibit" is nothing other than
"to require, negatively" that something be done or not done. Furthermore, the PP measure
imposes both negative and positive requirements through the prohibition on use of all trademarks,
on the one hand, and by requiring, for example, the use of trade names in a specific format and
typeface. Accordingly, the PP measure establishes a series of positive and negative requirements
on trademark use.

47. Australia also argues erroneously that the role of trademarks is limited to the identification
of the manufacturer. While one of the main functions of a trademark is to guarantee the origin of
goods and services, this is not its only purpose. The body of international jurisprudence on
trademarks clearly indicates that trademarks have a set of important functions that go far beyond
merely indicating the origin of the product (such as distinguishing the goods of the trademark
owner from those of other traders). This is specifically applicable to luxury premium brands, such
as the Cuban LHM cigars marketed in Australia.

48. Trademarks have important quality, communication and investment functions, in addition to
their function of indicating origin. In the case of Cuban cigars, their prestige is communicated by
the mark and by its association with Cuba. Lastly, trademarks have an investment function.
The investment function consists in the use of the trademark to acquire or preserve a reputation
which maintains customer loyalty over a prolonged period of time.

49. Australia's arguments overlook these essential and broader functions of trademarks.
Instead, they focus and limit the role of trademarks to their narrow historical function as a
mere factor in differentiating the trademark owner from other producers in terms of a difference
of origin.

50. Australia attempts to argue that its PP measures are "justifiable" by making a distinction
between what it calls the "essential source identification function" of a trademark and what it calls
the "advertising function" of trademarks. According to Australia, the PP measures respect the
"essential source identification" because they permit the use of the trademark name (in a
standardized source and without graphic elements) and simply prohibit "unacceptable advertising".

51. Cuba totally disagrees with Australia when it argues that the use on product packaging of
trademarks including figurative elements and colours is not protected by Article 20 of the
TRIPS Agreement. Both types of trademark (i.e. those which only contain text and those which
contain figurative elements) are independently protected by the TRIPS Agreement (Articles 15.1,
22 and 23 of the TRIPS Agreement). It is also obvious that a trademark that cannot be used is
incapable of fulfilling its essential source identification function; thus, the PP measures impede the
primary function of a trademark. Many WTO Members regulate or prohibit advertising of products
such as alcoholic beverages, health products and tobacco. However, no WTO Member other than
Australia has implemented a prohibition on the use of trademarks in product packaging.

52. In addition, the graphic elements play a fundamental role in source identification. By way of
example, the complete version of the Cohiba trademark refers to the indigenous people of Cuba,
the Tainos Indians smoking the "cuaba" which was an ancestral ceremony prior to the arrival of
Christopher Columbus. The graphic element of the trademark, which alludes to the cultural
inheritance in which the product has its roots, is at least as important for the function of source
identification, if not more so, than the name itself.
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53. It is not reasonable to assume that the presence of this figurative element on a box of cigars
with 75% or 90% health warnings will negatively affect Australia's public health objective (and
certainly not in a context where the evidence shows that the PP measures have not increased the
effectiveness of health warnings and have not had any impact on actual smoking behaviour).

54. In addition, the use of a complete trademark (i.e. one with figurative elements) on a box of
cigars with 75% and 90% graphic health warnings can never be considered as inadequate or
subject to "justified encumbrances" in a WTO context. Trade can only take place if a minimum
level of communication is possible whereby the seller can inform the buyer of the qualities and
origin of his product, as well as the differences with other products. In a "dark market", the display
of the trademark on the package is the only way of communicating this information to the
consumer. Australia describes this as "promotion" instead of communication, but this ignores what
really happens when a Cuban cigar is placed on the market with a trademark on the packaging,
especially in the context of the existing regulations in Australia, which restrict the display of
trademarks to a very small space on the packages. In these circumstances, the seller seeks
primarily to communicate to the buyer the quality, origin, tradition and characteristics of the
product, as well as the differences with other similar products. This is the real reason why
trademarks and geographical indications have been created and are protected by WTO rules.
However, and as explained by Australia itself, the effect and the objective of the PP measures is
precisely to do away with any variability between the packaging of different tobacco products and
to "eliminate" the opportunity for a manufacturer to differentiate his products by means of the
tobacco packaging. In doing so, Australia invalidates the essential function of protection of the
trademark in the context of international trade. What the display of trademarks in the limited
space remaining on the tobacco package does not do is to incite smoking.

E. TRADEMARKS ARE OF ESSENTIAL IMPORTANCE FOR THE CREATION OF BRAND
IMAGE AND FOR DIFFERENTIATING PREMIUM TOBACCO PRODUCTS

55. Cuban LHM cigars are not "standardized" low quality tobacco products. LHM cigars are
luxury products and, as with other luxury products, the creation of brand image through the use of
trademarks is fundamental for commercial prestige and for economic value.

56. As Cuba has explained, the incomparable reputation and prestigious brand status of Cuban
LHM cigars are derived from a collective investment by the Cuban people over many generations.
They result from a combination of Cuba's natural environment and the know-how and techniques
used by Cuban tobacco producers, as well as highly skilled cigar manufacturers, who produce them
entirely by hand.

57. Strict regulations and standards are scrupulously applied to maintain the quality of Cuban
LHM cigars. For this reason, consumers throughout the world correctly regard Cuban cigars as a
product of the highest quality, a status which the Cuban cigar manufacturers have sought to
protect by investing substantially in the creation of the brand image of LHM cigars, over a
prolonged period and with specific trademarks that have been used for more than a century
(e.g. Partagas - 1845; Hoyo de Monterrey - 1865; Romeo Y Julieta - 1875; Bolivar - 1902).

58. In this connection, Cuba considers it useful to picture the devastating impact that similar
measures, even without health warnings, would have on other high-end products, such as
champagne. Figure 4 below shows a label with a trademark and a geographical indication.
Figure 5 shows how the label would look under the PP measures.
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Figure 4: Bollinger Special Cuvée Figure 5: The label that Bollinger Special Cuvée
champagne label. champagne would have if it were subject to the

PP measure (without the health warning).

On this label, the trademark is "Bollinger
Special Cuvée" and the geographical
indication is "Champagne".

59. Any WTO Member which sought to introduce such PP measures would face strong opposition
from a series of developed WTO Members, particularly from the European Union, but also from
Australia and the United States. They would argue that it is unthinkable that such a measure is in
any way compliant with the TRIPS Agreement since it would jeopardize the essential aim that the
TRIPS Agreement seeks to achieve. Cuba agrees with this and stresses firmly that the conclusion
should be the same under the scenario which concerns us. That conclusion cannot be different
simply because the products affected by this case are high-end LHM cigars, instead of high-end
alcoholic beverages, and because the country with a leading market position is a small developing
country like Cuba.

60. Australia itself has recognized the high value segment occupied by Cuban LHM cigars and
commented in its first written submission that cigars are "increasingly associated with an upscale
status, luxury, affluence, sophistication and style". It is not by chance that consumers have come
to view Cuban cigars as an upscale, luxury product; the perceived value and quality of these cigars
derive from the years of investment made in trademarks and the considerable goodwill and utility
associated with such trademarks.

61. In this context, it is totally erroneous and also incoherent for Australia to argue that
trademarks do not distinguish products in terms of their "quality, characteristics, and reputation”.
On the contrary, the essential purpose of these trademarks is to communicate the traditions,
culture and investment that contribute to the quality of the world-renowned Cuban cigars.
Consumers do not pay a significantly higher price in recognition of a producer's identity;
consumers pay the higher price because they subscribe to the brand offer communicated by a
trademark.

62. This far-reaching "encumbrance" is unjustified because it is not necessary, reasonable or
rational, in the light of Australia's public health objective, to reduce smoking prevalence. The
PP measures are ineffective, alternative measures exist that would be more effective and would
entail no encumbrance on trademarks, such as: an increase in excise tax, pre-vetting of packaging
design features or increasing the minimum legal purchase age.
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V. THE PLAIN PACKAGING MEASURES VIOLATE ARTICLE 24.3 OF THE
TRIPS AGREEMENT

63. Cuba submits that the PP measures violate Article 24.3 of the TRIPS Agreement because
they have the effect of diminishing the level of protection afforded to Cuban geographical
indications compared with the level of protection that existed in Australia prior to 1 January 1995.
Specifically, Cuba emphasizes that the use of the Habanos geographical indication on the retail
packaging of Cuban LHM cigars was permitted under Australian domestic law prior to
1 January 1995, whereas the use of that specific geographical indication on the retail packaging is
currently prohibited.

64. Contrary to Australia's allegations, Cuba has shown that the Habanos geographical indication
has since 1968 gained a reputation in Australia which is covered by protection against fraudulent
imitation (passing off) under the ordinary law on injury, and Australia has admitted that this could
imply protection for geographical indications for the purposes of Article 24.3 of the
TRIPS Agreement.?

65. Cuba points out that Article 24.3 imposes an obligation on Australia and other Members not
to diminish the level of protection afforded to specific geographical indications, compared with the
level of protection that existed prior to the conclusion of the TRIPS Agreement. Given this
obligation, Cuba maintains that insofar as the pre-existing protection in a Member includes the
right to use geographical indications, the Member cannot subsequently diminish that protection
through a prohibition on the use of geographical indications.

VI. THE PLAIN PACKAGING MEASURES ARE INCONSISTENT WITH ARTICLE 10BIS OF
THE PARIS CONVENTION READ IN CONJUNCTION WITH ARTICLE 2.1 OF THE
TRIPS AGREEMENT

66. Cuba has made a prima facie case that the PP measures violate Article 10bis of the
Paris Convention incorporated into the TRIPS Agreement by its Article 2.1. Article 10bis (1)
requires Members to provide "effective protection against unfair competition" resulting from
trademark use on products.

67. Specifically, under Article 10bis (3) (i) Members must prohibit "all acts of such a nature as to
create confusion by any means whatever with the establishment, the goods or the industrial or
commercial activities, of a competitor"; and under Article 10bis (3) (iii) prohibit indications or
allegations "the use of which in the course of trade is liable to mislead the public" as to the nature
and characteristics of the goods. Australia's plain packaging measure eliminates all the distinctive
elements of tobacco packaging with the exception of the brand and variant name, which may only
be printed in the prescribed typeface and size. Consequently, the Australian PP measure requires
companies to follow the anti-competitive practices that Australia is obliged to prevent under
Article 10bis of the Paris Convention. PP deliberately creates confusion and liability to mislead the
public, aspects which Members have an obligation to prevent.

68. The PP measures also violate Article 10bis because they require traders to mislead
consumers into believing that different products are similar. Owing to the major similarities in the
appearance of packaging and products, consumers will have difficulty in identifying premium
tobacco products and will probably reach the mistaken conclusion that all cigars (whether made
industrially or by hand) and all cigarettes are interchangeable. The resulting situation is harmful to
the producers of premium products because, despite having made considerable investments in
quality, it is highly unlikely that they will be rewarded by consumers for having made such
investments. This is particularly unjust in the case of beneficiaries of geographical indications, such
as the Cuban producers of LHM cigars, since the social, economic and cultural investments made
over many years will go unrewarded.

69. The PP measures create unfair competition because they jeopardize the capacity of Cuban
producers to protect themselves against trade in counterfeit goods. To guarantee the authenticity
of its exports, Cuba requires that every box of cigars: (1) has a label affixed to it with the Habanos
geographical indication; (2) carries an ink seal indicating the factory, as well as the month and the
year of production; and (3) is sealed with the Cuban Government Warranty Seal. By preventing

3 Australia's second written submission, paras. 70 and 71.
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the use of these forms of protection, the PP measures make it easier for counterfeiters to
repackage fake Cuban cigars or non-Cuban cigars as authentic Cuban cigars, and in this way to
divert goods to the detriment of Cuba.

70. As mentioned above, the Cuban Government Warranty Seal is a distinctive characteristic of
Cuban cigars with a history dating back to 1889. Apart from playing a unique and irreplaceable
role in guaranteeing the authenticity of Cuban LHM cigars, the Cuban Government Warranty Seal
is also a geographical indication within the meaning of Article 22.1 of the TRIPS Agreement, since
its function is to guarantee Cuban origin. Consequently, all the arguments put forward by Cuba in
relation to geographical indications in this proceeding are also applicable to the Cuban Government
Warranty Seal.

71. Cuba's position in this matter is further supported by the Panel Report in Mexico — Telecoms.
In that case, the Panel examined a WTO Member's obligation to put in place "appropriate
measures" aimed at preventing "anti-competitive practices".

VII. THE PLAIN PACKAGING MEASURES VIOLATE ARTICLE 2.2 OF THE TBT AGREEMENT

72. The PP measures are inconsistent with Article 2.2 of the TBT Agreement given that they
constitute a technical regulation more trade-restrictive than necessary to fulfil a legitimate
objective.

A. THE PLAIN PACKAGING MEASURES ARE TRADE-RESTRICTIVE IN THE LIGHT OF
THEIR DESIGN, STRUCTURE AND OPERATION

73. The trade restrictiveness of the PP measures is evidenced by the design, structure and
operation of the measures themselves. As has been explained, Cuban cigars are luxury products
for which the trademarks and their association with Cuba through the geographical indication are
essential. Australia explains in its second written submission that the PP measures seek to
eliminate the opportunity for manufacturers to use the tobacco packaging in order to promote their
products, and to remove all variability between tobacco packages. The inevitable consequence is
that consumers will change from luxury premium products to standardized products of
lower quality.

74. Australia appears to argue that this significant restrictive effect on competitive opportunities
for Cuban cigars is not important (and that it is not trade-restrictive) if demand shifts to other
imported products. Obviously, however, it is important and the trade-restrictive effect for our
country is quite clear. Cuba is unaware of any principle under WTO rules which allows a de facto
restriction on trade with a country to be justified by an increase in imports from another country.
This is not surprising because such a principle would run counter to the most-favoured-nation
principle. Thus, Cuba's interpretation leaves totally unchanged the distinction between
subparagraph 1 of Article 2.1 and subparagraph 2 of Article 2. Cuba's position in this respect is
also supported by the TBT Committee's recommendations approved on 4 October 1995.

75. Cuba submits that Australia is mistaken in stating that, in order to be trade-restrictive, its PP
measures must have a "limiting effect on overall trade" in tobacco products. The key issue in
gauging trade restrictiveness is whether the measure has had an adverse effect on competitive
opportunities for imported products, by discouraging exports to Australia and creating
uncertainties for exporters. As Professor Damien Neven establishes, the PP measures have a
negative impact on this variable.

76. Moreover, in order to be able to have access to the Australian market, the PP measures
require exporters to adapt their production processes to specific and detailed requirements; this
implies some significant adjustment and compliance costs, which inherently entails a restriction on
trade. This is also supported by the TBT Committee in its recommendations on the concept of
significant effect on trade.

77. One particularly significant change in the production process required by the PP measures is
that the Cuban Government Warranty Seal can no longer be affixed on boxes of Cuban LHM cigars
marketed in Australia. As has been explained by Cuba, compliance with the PP measures requires
that the original sealed box produced in Cuba be opened so that the cigars can be repackaged in
boxes that comply with the PP measures, after the cigars have been handled in order to substitute
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the cigar bands as well. Naturally, this also implies that it is no longer possible to guarantee that
the product has not been handled between the moment it left the factory in Cuba and the moment
the consumer opens the box.

78. In addition, the Panel should take into account the design, structure and operation of the
PP measures when gauging the trade-restrictive nature of those measures. Australia itself has
explained that the PP measures are designed to eliminate the opportunity for a manufacturer to
use tobacco products in order to promote its products and to remove all variability between
tobacco packages. The measure is inherently trade-restrictive. In the case of luxury products, such
as Cuban LHM cigars, this measure will have disastrous consequences, since trademarks and
geographical indications are essential for highlighting the association of the products with Cuba
and with its history as a country that manufactures and exports cigars, as well as in order to
differentiate these products from the rest. This is especially important in the context of a
"dark market", such as occurs in the case of tobacco products in Australia.

79. In this connection, we must emphasize that it is no coincidence that Article 23 of the
TRIPS Agreement introduces additional protection for geographical indications of wines and
alcoholic beverages. Such protection is particularly important for wines and alcoholic beverages
because they belong to a product category for which consumers value product differentiation in
terms of geographical origin, quality and tradition much more than for other products. Cuban LHM
cigars fall within this same category, and a measure that is specifically designed to remove all
variability in tobacco packaging and to eliminate the last opportunity for communicating tradition
and quality is inherently trade restrictive for Cuba.

80. Finally, we must emphasize that Australia itself acknowledged that the PP measures are
trade-restrictive (and that they are not based on any relevant international standard) when it
notified them under Article 2.9.2 of the TBT Agreement.

B. THE PP MEASURES ARE MORE TRADE-RESTRICTIVE THAN NECESSARY GIVEN THAT
ALTERNATIVE MEASURES WERE AVAILABLE TO AUSTRALIA

81. Cuba's argument is that the PP measures are ineffective since they are incapable of reducing
tobacco consumption levels in Australia. Cuba includes in this section its previous arguments
outlined in the context of Article 20 of the TRIPS Agreement in relation to the reasons why the
PP measures will not contribute to Australia's objective.

82. Even if the Panel were to conclude that the PP measures do make some contribution to
Australia's objective, Cuba maintains that various alternative measures were available to Australia
which would achieve the same degree of contribution. The alternative measures are the same as
were explained previously in Cuba's claim under Article 20 of the TRIPS Agreement. Pro memoria,
those alternative measures are: (i) an increase in excise duties on tobacco products;
(i) pre-vetting of the packaging design features; (iii) an increase in the minimum age for legally
purchasing tobacco products; and (iv) improved social marketing campaigns for tobacco control.

83. Cuba wishes to point out that the Australian Office of Best Practice Regulation (OBPR) found
no justification for the PP measures. In fact, on 23 April 2009, in a letter to the Australian
Department of Health and Ageing (DHA), the OBPR not only informed the DHA that the Regulation
Impact Statement did not comply with the principles established by Australia's Best Practice
Regulation Handbook, but also stated that it was "having trouble determining what the problem is
and how significant it is. It is mentioned in the second paragraph that there has been a decline in
tobacco consumption over the past 15 years among young people and over the past 30 years for
the population as a whole. It appears then that current programmes are achieving their objectives
and that there are no clear reasons for other initiatives.*

4 Australian Government, Office of Best Practice Regulation, Draft RIS for the Tobacco Control Act
(23 April 2009), Annex HON-12, p.3.
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C. THE PLAIN PACKAGING MEASURES WERE NOT ADOPTED IN ACCORDANCE WITH
THE RELEVANT INTERNATIONAL STANDARDS

84. Australia seeks to rely on Article 2.5 of the TBT Agreement, which provides that, when an
approved technical standard exists, with a legitimate aim, in accordance with the relevant
international standards, there will be a rebuttable presumption that the obstacle to international
trade is not unnecessary. However, the FCTC Guidelines are not a relevant international standard,
first because they do not meet the definition of a "standard", and secondly because the Conference
of the Parties (COP) of the FCTC is not a recognized international standardizing body.

1. The FCTC Guidelines are not standards

85. In order for the Guidelines to be equivalent to a standard, they must meet the definition
established in Annex 1.2 to the TBT Agreement, which indicates that standards must provide
"guidelines or characteristics for products or related processes and production methods" for
"common and repeated use". Obviously, this refers to "common and repeated use" by producers
and the fact that they are not binding on producers. An excellent example of the above is provided
by the ISO standards, which are appropriate for "common and repeated use" by producers and
which are not binding, but which enable a producer to achieve a certain level of quality, safety or
technical compatibility in a "standardized manner". An illustrative example is standard ISO 3394
on dimensions of rigid rectangular packages, previously cited by Honduras.

86. Unlike those standards, the FCTC Guidelines are completely different and seek to encourage
the authorities to impose binding technical standards on producers. The FCTC Guidelines are not,
and have never been claimed to be, binding technical standards to be observed directly by a
producer. It is for that reason that the FCTC Guidelines are also neither precise nor prescriptive:
they are policy recommendations for regulators and legislators, not detailed technical guides for
producers.

2. The FCTC COP has no recognized activities in standardization

87. Cuba and Australia agree that there are two requirements that must be satisfied in order for
a body to be classified as one with "recognized activities in standardization". First, standardization
must be one of the functions of the body in question (Australia refers to this as the "normative
dimension"). Secondly, WTO Members must be aware or have reason to expect that the
international body in question is engaged in standardization activities (Australia refers to this as
the "factual dimension").

88. The FCTC COP is not a standardizing body in the normative sense because the documentary
framework on which it is based says nothing about it being a standardizing body. Moreover, it
cannot be asserted that WTO Members are aware or have reason to expect that the FCTC COP is
engaged in standardizing activities. The text of the FCTC makes it clear that it is a "framework
convention" concerning which even sceptical States agree in their understanding that it does not
oblige them to take any specific action.

89. For these reasons, Australia's invocation of the rebuttable presumption contained in
Article 2.5 of the TBT Agreement is inappropriate.

VIII. THE PLAIN PACKAGING MEASURES ARE INCONSISTENT WITH ARTICLE IX:4 OF
THE GATT 1994

90. Cuba maintains that the PP measures are inconsistent with Article IX:4 of the GATT 1994
because, by preventing Cuban LHM cigars from displaying the "Habanos" geographical indication,
the value of those products is materially reduced.

91. The material reduction in value results from the fact that the "Habanos" geographical
indication is part of the information that helps to give consumers certainty as to the authenticity of
the product; in other words, it assures consumers that the product is genuine and not of illicit
origin. Australia's measures prevent certain information from being displayed, which creates
consumer uncertainty as to whether the product they are acquiring is genuine. This is a
well-known benefit of the "Habanos" geographical indication.
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92. In addition, the material reduction in value is also due to the fact that, by preventing Cuban
LHM cigars from displaying the "Habanos" geographical indication, Australia's measures limit the
ability of Cuban exporters to maintain the price premium in respect of these products.

93. Cuba duly substantiated these factual assertions by means of various exhibits, including
Exhibits CUB-10, CUB-31, CUB-34, CUB-36 and JE-24(50).

94. Australia is mistaken in alleging that Article IX:4 of the GATT 1994 requires a particular
burden of proof. As Cuba has made clear throughout this dispute, the establishment of a
prima facie case of violation under Article IX:4 is subject to the same general rules established by
the Appellate Body, to the effect that "[a] prima facie case must be based on 'evidence and legal

argument' put forward by the complaining party".>

95. It should be mentioned that, in Cuba's opinion, the "value" of a product may be reduced
either quantitatively or qualitatively. Cuba has already established the reasons why the value of
the product is reduced in quantitative terms. With regard to the reduction of value in qualitative
terms, Cuba observes that the ordinary meaning of the term "value" is "degree of utility or ability
of things to satisfy needs or procure well-being or enjoyment".® In line with this meaning, the
value of the "Habanos" geographical indication may also be measured in qualitative terms owing to
its important utility for satisfying a specific need, i.e., its usefulness as an important tool for
determining the authenticity of the product. Affecting this "value" of the "Habanos" geographical
indication in qualitative terms would also substantiate Cuba's claim under Article IX:4 that the
PP measures materially reduce the value of Cuban LHM cigars.

96. The "Habanos" geographical indication is one of the main elements of the reputation of
Cuban LHM cigars as high-quality products with a long tradition. As Cuba established in its opening
oral statement at the Panel's second meeting, Cuba considers that the impact of a prohibition on
the use of the "Habanos" geographical indication is similar to a prohibition of the use of the term
"champagne" for wine from the Champagne region. Nobody would question that such a prohibition
on the term "champagne" would have a material and considerable impact on the higher prices that
champagne wines command compared with other sparkling wines. Even though the impact on
prices might not be immediate, it would inevitably occur with the passage of time. The specific
intention of the geographical indications used to demonstrate the quality and tradition of luxury
products is to differentiate such products from other "standard" products.

97. The replacement of the Habanos geographical indication with the words "Made in Cuba",
"Hand-made" and "Pacific Cigar Company", which is the text that currently appears on the PP of
Cuban cigars in Australia is clearly insufficient to communicate the association with Cuban origin
and with the long tradition of tobacco growing and cigar manufacturing that is transmitted by the
use of the Habanos geographical indication.

98. Moreover, not all Cuban cigars meet the requirements for the use of the Habanos
geographical indication - this indication is reserved exclusively for the best Cuban cigars which
satisfy strict quality standards. On the contrary, the expressions "Made in Cuba", "Hand-made"
and "Pacific Cigar Company" that currently appear on the PP of Cuban cigars in Australia cover a
much broader category of cigars than those which meet the requirements for inclusion in the
Habanos geographical indication. Consequently, these terms are incapable of communicating the
same information about origin, tradition and quality as the Habanos geographical indication.

IX. OTHER LEGAL CLAIMS
99. Cuba has also endorsed the following claims submitted by the other co-complainants:
a. Article 15.4 of the TRIPS Agreement, which states that the nature of the goods or

services to which a trademark is to be applied shall in no case form an obstacle to
registration of the trademark;

5> Appellate Body Report, US - Gambling, para. 140 (citing Appellate Body Report, US - Wool Shirts and
Blouses, p. 16).
% Diccionario de la Real Academia Espafiola, available at: http://dle.rae.es/?id=bJelLxWG.



http://dle.rae.es/?id=bJeLxWG

WT/DS435/R/Add.1 « WT/DS441/R/Add.1 « WT/DS458/R/Add.1 « WT/DS467/R/Add.1

- B-76 -

b. Article 16.1 of the TRIPS Agreement, which provides that the owner of a registered
trademark shall have the exclusive right to prevent all third parties not having the
owner's authorization from using in the course of trade identical or similar signs for
goods or services which are identical or similar;

C. Article 16.3 of the TRIPS Agreement, which establishes increased protection for
well-known trademarks in respect of which the trademark owner has the right to
prevent unauthorized use, even when the trademark is used on goods that are not
similar;

d. Article 22.2(b) of the TRIPS Agreement, which provides that, in respect of
geographical indications, WTO Members shall provide the legal means for interested
parties to prevent any use which constitutes an act of unfair competition within the
meaning of Article 10bis of the Paris Convention (1967).

e. Article 6quinquies of the Paris Convention (in relation to Article2 of the
TRIPS Agreement), which states that every trademark registered in the country of
origin shall be accepted for filing and protected as is in the other countries of the
Union.

X. DEFENCE UNDER ARTICLE XX OF THE GATT 1994

100. Australia cannot invoke a defence under Article XX of the GATT 1994, since the PP measures
cannot be defined as "necessary" to the achievement of Australia's public health objective of
reducing smoking prevalence. In accordance with the established jurisprudence of the WTO,
in order for a measure to be "necessary" a series of factors must be met, including (i) the
"contribution of the measure to the realization of the ends pursued"”; and (ii) the availability of
alternative WTO-consistent measures which could reasonably be expected to be applied by
Australia. With regard to the first factor, the evidence shows that the PP measures have not
contributed to reducing smoking during the first three years following implementation. As regards
the second factor, alternative measures exist, as was observed in paragraph 44, which could be
effective in achieving Australia's objective.

XI. CONCLUSION

101. For the reasons set out above, Cuba reiterates its request that the Panel find that:
a. The PP measures violate Article 20 of the TRIPS Agreement.
b. The PP measures violate Article 24.3 of the TRIPS Agreement.

C. The PP measures violate Article 10bis of the Paris Convention (read in conjunction
with Article 2.1 of the TRIPS Agreement).

d. The PP measures violate Article 2.2 of the TBT Agreement.
e. The PP measures violate Article IX:4 of the GATT 1994.

f. The PP measures violate Articles 15.4, 16.1, 16.3 and 22.2(b) of the TRIPS Agreement
and Article 6quinquies of the Paris Convention (read in conjunction with Article 2.1 of
the TRIPS Agreement).

102. Cuba requests the Panel to recommend, in accordance with Article 19.1 of the Dispute
Settlement Understanding, that the Dispute Settlement Body request Australia to bring the
measures at issue into conformity with the TRIPS Agreement, the TBT Agreement and the
GATT 1994 within a reasonable period of time.
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ANNEX B-4

INTEGRATED EXECUTIVE SUMMARY OF THE ARGUMENTS OF INDONESIA

I INTRODUCTION

1. On 1 December 2012 Australia banned or in some cases severely restricted the use of all
trademarks, geographical indications ("GIs"), distinctive colors, and other design features on
tobacco products and packaging. It also required that (i) those parts of tobacco packaging not
already covered by large graphic health warnings ("GHWs") be covered in a uniform, matt finish
and a drab, dark brown color; and (ii) the brand (e.g. "Marlboro") and variant (e.g. menthol)
names appear in a uniform typeface, size, color, and placement on the package. These so-called
"plain packaging" ("PP") requirements are radical and without precedent. No other Member of the
World Trade Organization ("WTQO") has ever required a maker of a legal product to remove its
trademarks, Gls, trade dress, logos, and other branding from products prior to sale at the retail
level.

2. Indonesia has a very strong interest in this case. Indonesia initiated this proceeding because
PP threatens the export opportunities for its cigarette industry, in particular its clove cigarette
industry. That industry accounts for approximately 1.66 percent of Indonesia's total gross
domestic product. Clove cigarettes are integral to the Indonesian economy. It is Indonesia's
second largest industry and employs over 6 million people. More than half of Indonesia's citizens
live in rural areas where agriculture and the clove cigarette industry are the main sources of
income. Indonesia exports its cigarettes all over the world, including to Australia, and exported
approximately $700 million in tobacco products in 2013. Indonesia brings this dispute to protect its
interests in these exports.

3. The WTO provides wide latitude to Members to pursue legitimate public policy objectives
such as smoking prevention. As a result, none of the complainants in these disputes challenge
Australia's right to restrict tobacco products advertising, labeling requirements, point-of-sale
restrictions, mandatory health warnings, and the numerous other measures taken by Australia to
reduce the consumption® of tobacco products and lower smoking prevalence? rates within its
borders. In particular, Indonesia is not challenging requirements regarding GHW. In fact,
Indonesia recently adopted its own set of rules requiring GHWs on tobacco products.?

4. The issue before the Panel is not whether tobacco is harmful or should be regulated. Rather,
the issue is whether changes to the image and appearance of tobacco packaging (i.e. the small
portion of cigarette packages not already covered by GHWs in Australia) and individual cigars and
cigarettes are consistent with Australia's WTO obligations.

II. FACTUAL BACKGROUND

A. Regulation Of Tobacco Products And Packaging In Australia Prior To
1 December 2012

5. It is important to view PP in light of the existing regulatory environment in which the
measures were adopted and the array of tobacco marketing restrictions that were already in place
at the time PP was implemented. None of these other tobacco control policies are at issue in this
dispute.

6. Australia is a "dark market", which means that it prohibits all forms of tobacco advertising
and promotion.* In 1973 the Australian government began to phase out radio and TV advertising
of tobacco products, and a full ban came into effect on 1 September 1976. In December 1990 a
ban on print advertising (newspapers and magazines) became effective as part of the Tobacco

! Tobacco "consumption" represents the total amount of tobacco consumed, usually expressed in terms
of the number of "sticks" sold.

2 Tobacco "prevalence" measures the number of people who smoke within a given population. It is
usually expressed as a percentage.

3 See Australian Broadcasting Commission News, "Indonesia pushes for graphic health warnings on
cigarettes”, (25 June 2014).

4 Indonesia's first written submission, para. 54.
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Products Advertisements (Prohibition) Act. The 1992 Tobacco Advertising Prohibition ("TAP") Act
stipulated additional restrictions, including bans on advertisements in the form of films, outdoor
advertisements and sponsorships.

7. Australia has required health warnings on tobacco packages since 1973.° In 1985 additional
health warnings were introduced and became more prominent on the packages. The Trade
Practices (Consumer Product Information Standards) (Tobacco) Regulations 2004 required that
packages for most tobacco products (except, for example, individually wrapped cigars) carry GHWs
and a series of rotating messages regarding the health risks of smoking.®

8. As of 1 March 2006 all packages were required to have pictorial health warnings covering 30
percent of the front of the pack and 90 percent of the back of the pack. Concurrent with its move
to PP, Australia substantially increased the size of its GHWs under the Competition and Consumer
(Tobacco) Information Standard 2011 (the "Information Standard"). For cigarette packs, the
required size of the warning statement and graphic increased from 30 percent to 75 percent of the
front surface.” For cigar tubes, warning statements must occupy 95 percent of the total length of
the outer surface and extend to at least 60 percent of the circumference of the outer surface.®

9. At the state and local levels, Australia has also implemented bans on the consumption of
tobacco products in certain areas and under certain circumstances ("smoking bans"), normally in
public places. The Australian states and territories where smoking bans are in effect cover more
than 99 percent of Australia's total population in terms of residency.®

10. Tobacco products are heavily taxed in Australia. From 1999 until March 2010, the excise tax
was increased twice per year in line with overall inflation - from 0.18872 cents per stick to
0.26220 cents per stick. On 1 August 2013 Australia further announced additional increases in
tobacco taxation over the coming years. Four additional excise taxes of 12.5 percent each were
announced for 1 December 2013, 1 September 2014, 1 September 2015 and 1 September 2016.%°

11. Anti-smoking mass media campaigns are also prevalent in Australia.!’ Among these are
social marketing campaigns, which consist of public service messages targeted at specific
segments of the population that are communicated through a range of media channels
(e.g. television, radio, print, health and social networks, and digital media).

12. In attempting to build a case that regulation of tobacco packaging was needed, Australia has
repeated concerns with tobacco packaging that are decades old.!> The Post Implementation
Review ("PIR") repeats these claims in Sectionl.3, citing tobacco company documents and
practices dating back more than 20 years.!®> What the PIR fails to mention is that as a result of
many of the policies described above, many of these problems were no longer relevant when PP
was adopted.

B. Overview Of PP In Australia
1. The T/PP Act and accompanying regulations

13. The Tobacco Plain Packaging Act 2011 ("T/PP Act") passed both Houses of Parliament on
21 November 2011 and received Royal Assent on 1 December 2011.'* The Tobacco Plain
Packaging Regulations 2011 ("T/PP Regulations") were promulgated on 7 December 2011.'> Under
the terms of the PP measures, all tobacco packages had to be manufactured in compliance with the

5 Indonesia's first written submission, para. 57.

8 Indonesia's first written submission, para. 57.

7 Indonesia's first written submission, para. 58.

8 Indonesia's first written submission, para. 58.

° Indonesia's first written submission, para. 62.

10 Indonesia's first written submission, para. 67.

1 Indonesia's first written submission, para. 69.

12 Indonesia's comments on the PIR, para. 8.

13 Australian Department of Health and Ageing, "Post - Implementation Review: Tobacco Plain

Packaging 2016," ("PIR") (March 2016), Exhibit AUS-624, paras. 20-22.

4 Indonesia's first written submission, para. 73.

15 Indonesia's first written submission, para. 73.
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PP requirements as of 1 October 2012.%® Retail outlets were given an additional two months to
exhaust their inventories of non-compliant packages, but, as of 1 December 2012, all tobacco
products sold at retail outlets had to comply with the PP measures.!’

a. Trademark and mark-related requirements

14. Section 20 of the T/PP Act prohibits the use of any mark or trademark on the retail
packaging of tobacco products, other than as expressly permitted. The appearance of brand,
business, company, or variant names is strictly regulated, with detailed conditions regarding
position and appearance.'® The T/PP Regulations provide that the following may appear on retail
packaging: origin marks, calibration marks, a measurement mark and trade description, a bar
code, a fire risk statement, a locally made product statement, and a name and address.*®

15. Section 26 of the T/PP Act prohibits the use of trademarks and marks anywhere on a
tobacco product, other than as permitted by the Regulations. Section 3.1.2 of the T/PP Regulations
permits a cigarette to be marked only with an alphanumeric code. Division 3.2 of the
T/PP Regulations imposes similar requirements on cigars and bidis.

b. Format/appearance requirements

16. Section 18 of the T/PP Act imposes uniform requirements for the physical shape or features
of tobacco product retail packaging. Packaging must have no "decorative ridges, embossing,
bulges or other irregularities of shape or texture, or any other embellishments, other than as
permitted by the regulations".?° Cigarette packs and cartons may be made only from cardboard
and must be rigid and perfectly rectangular without any distinctive features.?! The manner in
which packs and cartons are opened is also regulated, eliminating alternative designs for product
opening.?? The T/PP Regulations also set out ranges of dimensions with which cigarette packs must
comply.?® For cigars, tubes must be cylindrical and rigid with both ends tapered or rounded.?*

17. Section 19 of the T/PP Act imposes strict limitations on the color and finish of retail
packaging of tobacco products. The T/PP Regulations also standardize the appearance of tobacco
products. Under sections 3.1.1(1), all cigarettes, regardless of brand, must look alike.?’

2. Trade Mark Amendment Act

18. Along with the passage of the T/PP Act, the Australian parliament passed the Trade Marks
Amendment (Tobacco Plain Packaging) Act 2011 ("TM Amendment Act"). The TM Amendment Act
gives broad power to the regulator under the T/PP Act to modify Australian trademark law and
allows for regulations to override specific trademark protections in relation to tobacco products,
where such protections are otherwise of general application to any trademarks for all other,
non-tobacco products.

3. The objective of plain packaging

19. According to Australia, PP's overall objective is to contribute to "reducing the smoking rate
{prevalence} among the Australian population to 10 per cent by 2018, and halving the smoking
rate among Aboriginal and Torres Strait Islander people".?® Thus, PP's objective is to protect health
by reducing smoking prevalence. Australia believes PP will contribute to fulfilling these objectives
in the following manner:

18 See T/PP Act, Section 2; T/PP Regulations, Section 1.1.2.

17 T/PP Act, Section 2.

18 T/PP Act, Section 21.

9 T/PP Regulations, Division 2.3.

20 T/PP Act, Section 18(1); see also T/PP Regulations, Section 2.1.6.

21 T/PP Act, Section 18(2)(a)-(c). T/PP Regulations, Section 2.1.2.

22 In respect of cigarette packs, their only opening can be a flip-top lid, hinged at the back of the pack.
T/PP Regulations, Section 2.1.2.

23 See T/PP Regulations, Section 2.1.1(1) and T/PP Act, Section 18(3)(b)-(d).

24 T/PP Regulations, Section 2.1.4.

25 T/PP Regulations, Section 3.1.3. Section 3.1.3 of the T/PP Regulations similarly requires that any filter
tip must be white.

26 Consultation Paper on the plain packaging Bill Exposure Draft, p. 1.
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It is the intention of the Parliament to contribute to achieving the objects in
subsection (1) by regulating the retail packaging and appearance of tobacco products
in order to:

(a)reduce the appeal of tobacco products to consumers; and

(b)increase the effectiveness of health warnings on the retail packaging of tobacco
products; and

(c)reduce the ability of the retail packaging of tobacco products to mislead consumers
about the harmful effects of smoking or using tobacco products.?’

20. After taking conflicting positions on the question, Australia confirmed that these
"mechanisms" are not themselves objectives of the T/PP Act.?®

21. Australia also has indicated that an additional objective of PP is to fulfil certain alleged
"requirements" of the Framework Convention on Tobacco Control, most recently in the PIR.?° The
FCTC does not require parties to adopt PP measures and certainly not PP measures that prohibit all
trademarks, Gls, trade dress, logos, and other branding on tobacco products themselves, in
addition to their packaging. Rather, Article 11 permits packaging that promotes a tobacco product
as long as it is not "false, misleading, deceptive or likely to create an erroneous impression".
Article 13 requires Parties to comprehensively ban all tobacco advertising, promotion and
sponsorship.

22. The guidelines for Articles 11 and 13 recommend that parties to the Convention merely
"consider adopting" PP but do not require them to do so. The non-binding nature of these
recommendations is highlighted by the fact that PP is not integral to the WHO's evaluation of
countries' compliance with the FCTC.3° Indeed, the WHO gave Australia a perfect 10 out of 10
score for compliance with direct and indirect bans on advertising, sponsorship and promotion in
2011 before Australia had implemented PP.3! Thus, adopting PP does not advance Australia's
compliance with its FCTC obligations.

C. Requirements On 1 December 2012

23. Smoking prevalence for daily smokers in Australia aged 14 years and over fell by almost 10
percentage points from 24.3 percent in 1991 to 15.1 percent in 2010.3? Observed smoking
prevalence declined steadily from 2006 onward at an annual rate of about 0.59 percentage points.
Cancer Council Victoria determined that a combination of tax increases and increased spending on
social media campaigns and other tobacco control measures would reduce smoking prevalence to
just under 10 percent by 2020 even without implementing PP.*3

24. Had Australia not been in such a hurry to adopt PP, prevalence rates were on a clear trend
to accomplish the same prevalence target as that set for PP within the same period of time. In
fact, given the well-documented effect of tax increases on tobacco prevalence rates, and given the
four additional tax increases beginning 1 December 2013, Australia might well have exceeded its
objectives without PP.

27 T/PP Act, Section 3(2) (emphasis added).

28 Australia's response to Question No. 1 from the Dominican Republic.

2 Indonesia's comments on PIR, paras.10-13 .

30 Compliance with the FCTC is included in the WHO's Tobacco Control Country Profiles. World Health
Organization, "FCTC Surveillance and Monitoring", Exhibit IND-34. These country profiles include an evaluation
of several measures included in the FCTC, including health warnings on tobacco products and bans on
advertising, sponsorship and promotion.

31 World Health Organization, "Report on the Global Tobacco Epidemic, 2011: Country Profile -
Australia", (2011), Exhibit IND-35.

32 see Indonesia's first written submission, para. 109 and Table VI.1: Tobacco Key Facts and Figures.

33 Indonesia's first written submission, para. 111.
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D. Tobacco Prevalence In Australia Since Plain Packaging Requirements Were
Implemented On 1 December 2012

25. At the time of its passage, PP was hailed by its supporters as a "crucial step" in Australia's
anti-smoking effort.3* Australians and the international trading community were told that PP would
"slash smoking rates . . . make significant inroads into reducing rates of smoking initiation and
consumption . . . [and have] enormous potential to cut smoking rates.">*

26. More than three years have elapsed since the PP measures took effect. This is a significant
period within which it is reasonable to expect that, if PP were going to cut prevalence rates, those
effects would be discernible by now.

27. Since implementation, there have been numerous quantitative studies examining PP's
impact on smoking prevalence and consumption. These studies: (1) were undertaken by
independent teams of researchers; (2) adopt several standard econometric techniques; and
(3) are based on the different long-term, large-scale datasets covering pre- and
post-implementation prevalence, consumption and sales data, respectively.

28. None of the studies comparing prevalence data before and after the implementation of PP
has found that PP has made a material contribution toward a reduction in smoking prevalence. Not
only has PP failed to account for any sustained decrease in prevalence, some state-level surveys
have indicated that smoking prevalence in those states has increased. By every analytical
assessment, PP has not made any measurable contribution toward reducing smoking prevalence in
Australia. What it is contributing to is a shift in consumption from branded, more expensive
tobacco products, to cheaper products and illicit products.

29. Australia commissioned the National Plain Packaging Tracking Survey ("NPPTS") for the
express purpose of evaluating the effectiveness of Australia's PP measures.?® The NPPTS was a
"national, monthly tracking survey of smokers and recent quitters undertaken by the Centre for
Behavioral Research in Cancer, Cancer Council Victoria ("CCV"), and funded by the DHA.3” The
Australian Government called the NPPTS the "key survey" for the PIR.3®

30. In April 2015, Professor Wakefield and her CCV team of five co-authors published a series of
papers in Tobacco Control presenting the NPPTS results. These papers make favourable findings
and conclusions on the impact that the PP measures have had on the posited antecedents of
smoking behaviour.3°

31. During the course of this dispute, complainants' experts were given full access to the NPPTS
dataset, and the authors' computer code. Complainants experts identified several serious flaws in
the analysis performed by the co-authors of the published papers, including "a pattern of poor
results," which Professor Wakefield and her co-authors simply chose not to report in their papers.*°
The overwhelming majority of the unreported results showed the PP measures had little to no
lasting effect on the variables being measured. Quit attempts even show a small but statistically
significant decline. These flaws lead to the conclusion that the published papers "painted an
inaccurate and misleading picture of the [NPPTS] results", suffering from severe underreporting.*

32. In response to these findings, Australia took the surprising approach of indicting its own
NPPTS survey, claiming that it was ill-suited for assessing the impact of the PP measures - a view
previously unreported by Australia, the entities collecting the data, or the authors relying on the
datasets in peer-reviewed publications.*? Conveniently, Australia still views the NPPTS dataset as
well-suited - and even a "powerful tool" - for evaluating the impact of the PP measures on the

34 Explanatory Memorandum to the Tobacco Plain Packaging Bill 2011.

35 D. Hill, "Tobacco Industry has much to Fear: Plain Packaging will Slash Smoking Rates - and
Cigarette Makers Know It," The Sydney Morning Herald (8 April 2011).

36 NPPTS Technical Report, Exhibit DOM-307, p. 6; PIR, para. 69.

37 PIR, para. 69.

38 Commonwealth of Australia, Proof Committee Hansard, Finance Administration Legislation Committee,
Estimates (26 May 2015 and 2 June 2015), Exhibit DOM-371, p. 85.

3% Indonesia's comments on the PIR, para. 14.

4% Indonesia's comments on the PIR, para. 15.

“1 First Data Expert Rebuttal Report, Exhibit DOM/IDN-6, para. 3 (emphasis added).

42 Indonesia's comments on the PIR, para. 17.
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very few variables that do show an impact from PP.** However, the survey is now regarded as
suitable for evaluating the impact on the vast majority of NPPTS variables, virtually all of which
happen to be unaffected by the pack changes. ** As the Dominican Republic so aptly explained,
apparently "Australia paid A$3 million for a survey that was allegedly not suited to measuring the
vast majority of the variables it was designed to measure.*

33. Despite Australia's own misgivings about the suitability of the NPPTS for evaluating the
effectiveness of PP, the PIR relies extensively on its questionable findings, as well as those of other
studies that the complainants have substantively refuted throughout this dispute.*® Indonesia
notes there is nothing new in the study findings reported in the PIR. Australia continues to contort
the survey data by whatever means necessary in order to create support for its foregone
conclusion that PP is working.

III. LEGAL CLAIMS
A. Australia's PP Measures Violate The TRIPS Agreement

34. Australia's PP measures are inconsistent with several of Australia's obligations under the
TRIPS Agreement. Of particular importance in discerning the protections provided by the
TRIPS Agreement is how trademarks function and the centrality of use to trademark protection.

1. Trademarks and TRIPS

35. Article 15.1 of the TRIPS Agreement defines "trademark" as "{a}ny sign, or combination of
signs, capable of distinguishing the goods or services of one undertaking from those of other
undertakings, shall be capable of constituting a trademark". Words, letters, names, logos, images,
colors, numbers, the shape of goods or packaging, sounds, and any combination thereof, can all
serve as trademarks.*” Indeed, one product may carry several of these signs and each one can be
individually registered as a trademark.

36. For purposes of Indonesia's TRIPS claims, we refer to two categories of trademarks. The first
category contains word marks, which includes letters or characters making up the name of a
brand. The second category encompasses non-word marks, which includes device, figurative or
stylized marks like logos and combined marks containing stylized letters, shape marks, and color
marks.

37. The function of trademarks is understood as distinguishing goods and services of one
undertaking from another in the course of trade. Every trademark owner has a legitimate interest
in preserving the distinctiveness, or capacity to distinguish, of its trademark so that it can perform
that function.*®

38. The panel in EC - Trademarks and GIs ("EC - GIs") highlights the connection between a
trademark owner's use of "its own trademark in connection with the relevant goods and services of
its own and authorized undertakings" and the legitimate interest of the trademark owner to
"preserve the distinctiveness or capacity to distinguish" the trademark "so that it can perform" its
function.*® Put differently, a trademark that cannot be used can no longer serve its function of
"distinguishing goods and services of undertakings in the course of trade".’® This is exactly what
Australia's PP measures do - by severely limiting the use of trademarks, PP guts the function of
trademarks and consequently denies the protections guaranteed by the TRIPS Agreement.

43 Australia's response to Panel Question No. 198, para. 291.

44 Australia's response to Panel questions 196, paras. 224-225. See also, First Data Expert Rebuttal
Report, Exhibit DOM/IDN-6, paras. 8-9 and 36-38.

45> Indonesia's comments on the PIR, para. 17.

46 PIR, paras. 69-98.

47 Indonesia's first written submission, para.128.

8 panel Report, EC—Trademarks and GIs (Australia), para. 7.664 (emphasis added).

49 panel Report, EC—Trademarks and GIs, (Australia), para. 7.664.

%0 panel Report, EC—Trademarks and GIs, (Australia), para. 7.664.
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a. Trademarks function to differentiate products and promote
competition

39. As Article 15.1 of the TRIPS Agreement reflects, the principal function of a trademark is to
differentiate the goods and services of one company from that of another. Put simply, the
distinguishing function of a trademark is to communicate quality and other qualitative product
characteristics. Australia asserts that word marks alone are capable of distinguishing the goods to
which they apply.®* However, word marks are seldom, if ever, used in the plain format in which
they are registered. They are invariably used in conjunction with typeface, color, size, placement,
and design elements that contribute to the distinctiveness of the product. Contrary to arguments
made by Australia, the distinguishing function is protected with respect to all trademarks -
including purely figurative marks.

40. The EC - GIs panel also acknowledged that the ability to distinguish is important for both
trademark owners and consumers. The panel observed that "{c}onsumers have a legitimate
interest in being able to distinguish the goods and services of one undertaking from those of

another, and to avoid confusion".>?

41. Australia argues that there is an alternate, subversive function of trademarks - that is,
advertising and promotion.>® Australia argues that because trademarks are used in advertising and
promotion, and because Members may restrict product advertising and promotion that may harm
consumers, Australia may also restrict the use of trademarks on the products themselves.>*

42. However, Australia improperly conflates the use of trademarks on packaging with
advertising or promotion. Indeed, "it is not the received wisdom in marketing to regard brand
packaging as a dedicated advertising medium, and for good reason".>> Branded packaging "falls
short on key dimensions of function, reach, versatility, size and interactivity when pitted against
advertising instruments".>® It is for these reasons that branded packaging is seen by marketing
professionals as part of the product itself, rather than advertising and promotion.>’

b. Centrality of use to trademarks

43. A trademark owner's ability to use its trademark underlies the ability of a trademark to
perform its distinguishing function. Therefore, use is a cornerstone of trademark protection. In this
respect, trademarks are unique among intellectual property rights. A patent, for example, is
valuable to its owner even it sits on a shelf unused. Owners of patents can stop infringement
without any need to show that they have used it. In contrast, use is central to trademarks and "a
trademark owner...registers a mark primarily to be able to use it".”® Without use, a trademark has
no social or economic value and over time will lose its distinctiveness and can no longer be
protected.

44. Although registration of a trademark confers certain protections, the raison d'etre of
trademarks is their ability to distinguish goods, which is attained through use.>® The importance of
use is reflected in its central role in trademark registration and protection. Some countries like the
United States have use-based registration system in which use of a mark is required before it can
be registered. Other countries like Australia have a registration-based system in which prior use is
not required before registration. However, even in registration-based systems, use plays an
important role in trademark law. This is true of Australia's trademark law.®® Under Section 17 of
the Australian Trade Marks Act 1995, the definition of a trademark is "a sign used, or intended to
be used to distinguish goods or services dealt with or provided in the course of trade by a person

5! Indonesia's second written submission, para. 100.

52 panel Report, EC - Trademarks and Geographical Indications (Australia), para. 7.675 (emphasis
supplied).

53 Indonesia's second written submission, para. 24, fn. 31.

5 Australia's first written submission, paras. 210-11.

55 Indonesia's second written submission, para. 27.

%6 Indonesia's second written submission, para. 27.

57 Indonesia's second written submission, para. 27.

%8 Indonesia's first written submission, para. 137.

%9 Indonesia's first written submission, para.138.

80 Tndonesia's first written submission, para. 141.
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from goods or services so dealt with or provided by any other person".®* Accordingly, an applicant
for trademark registration must be using or intend to use the trademark. Non-use of a trademark
is grounds for cancelation of a registration in Australia.®? Australia recognized the importance of
use in its system and included a provision in the T/PP Act that circumvents its own registration
requirements and allows for registration of tobacco trademarks despite the inability to use them.®3

45, Use also plays an important role in the scope of protection and enforcement of trademarks.
Australian courts have repeatedly noted the importance of use in infringement actions.®* When
determining whether a mark is infringing upon a registered mark, Australian courts take note of
the manner in which both marks are actually used in the marketplace and how those marks are
perceived by consumers. Thus the ability to use a trademark increases its owner's ability to
enforce the right of exclusive use against others that use their marks without authorization.

46. For these reasons, Indonesia argues that the TRIPS Agreement contemplates a minimum
opportunity to use a trademark in the course of trade.®® This minimum opportunity of use is based
on the text of the TRIPS Agreement and is supported by the text, context, and the object and
purpose of the treaty and is not unlimited. However, without a minimum opportunity of use, the
provisions of the TRIPS Agreement relating to trademarks would be utterly meaningless. As
Indonesia will discuss in the context of Articles 16.1 and 16.3 below, use is essential for the
enforcement of the private rights WTO Members are required to provide to trademark owners
under the TRIPS Agreement. This is true even in jurisdictions, such as Australia, in which there is
no statutory "right to use" a trademark.%®

47. The fact that the TRIPS Agreement does not offer mark holders an absolute "right to use"
does not diminish the importance that use plays in protecting intellectual property rights. A
registered trademark, without any opportunity of use in the marketplace, has no value.®” The
object and purpose of the TRIPS Agreement, as expressed in its Preamble, is to provide "adequate
standards and principles concerning the availability, scope, and use of trade-related intellectual
property rights".®® An interpretation of the rights conferred upon owners of registered trademarks
that does not include any opportunity to use the trademark in connection with the goods and
services that it is meant to distinguish completely contradicts the object and purpose of the treaty.

c. "In the course of trade" includes a broad range of uses

48. The phrase "in the course of trade" is relevant to several of Indonesia's claims as it appears
in Article 10bis(3) of the Paris Convention, as well as Articles 16.1 and 20 of the
TRIPS Agreement.®® Australia has argued that "in the course of trade" is narrow and ends at the
point of sale."”? Australia's interpretation of this phrase is based on a fictional divide between "pre-
sale" and "post-sale" use of a trademark that is fundamentally inconsistent with the text, context,
and the object and purpose of the TRIPS Agreement.”*

49. "In the course of trade" refers to activities conducted in a commercial context as opposed to
private use. It does not end at the point of sale. The use of a registered trademark on a billboard,
in a television commercial, or on promotional correspondence would constitute use of a trademark
"in the course of trade" even though there is no immediate sales transaction involved in these
commercial activities. In this regard, Indonesia agrees with the European Union's statement in its
third party submission.”?

8! Trade Marks Act 1995: An Act relating to trade marks, No. 119 of 1995, as amended, ("Trademarks
Act 1995").

2 Trademarks Act 1995, Sections 27(1), 92(4).

83 T/PP Act, Section 28.

84 See Indonesia's second written submission, para. 16 and Section II.D.

55 Indonesia's second written submission, para. 13.

56 Indonesia's second written submission, para. 71.

87 As counsel for Indonesia noted during the First Substantive Meeting, trademarks derive their value
from use in the marketplace. This is in contrast to patents, which retain their value even if they are locked
away in a cabinet and not used by their owners.

%8 Emphasis supplied.

59 Indonesia's second written submission, paras. 28-29.

70 Australia's first written submission, para. 311.

7! Indonesia's first written submission, para. 270.

72 EU's third party submission, para. 23.
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50. Even if Australia were correct that use of a trademark "in the course of trade" ceases at the
point of sale, Australia has failed to account for the fact that trademarks are "used" on packaging
from the point of manufacture and Australia's PP measures apply restrictions on the use of
trademarks on tobacco products and their packaging at every stage of the value chain, including

"selling or supplying", "purchasing”, "packaging", and "manufacturing".”3

2. The TRIPS Agreement does not include a general exception for public
health measures

51. Australia repeatedly overstates the level of deference accorded to public health measures by
the TRIPS Agreement. In so doing, Australia glosses over the mandate that public health measures
must be balanced with the obligations of the TRIPS Agreement and the interests of owners of
intellectual property.

a. TRIPS Article 8.1

52. Australia argued that Members have a "sovereign right to regulate the use of trademarks in
furtherance of public policy objectives (as acknowledged in the principle set forth in Article 8.1)".74
This is simply incorrect. The plain text of Article 8.1 requires that public health measures must be
both necessary and consistent with the provisions of the TRIPS Agreement. Australia invoked
Article 8.1 and thus bears the burden of proving that PP is "necessary" to protect public health.
While Australia has alleged that its PP measures will contribute to its health objective of reducing
smoking, Australia has not put forward sufficient argument and evidence to prove that the
PP measures meet the criteria to be considered "necessary" to protect public health. Thus, it is not
clear to Indonesia that Article 8.1 should be assumed to apply in this case at all. Even if it does
apply, Australia has mischaracterized the meaning that the Panel should ascribe to this provision.
Under the TRIPS Agreement a Member's right to regulate public health must be balanced with the
obligation to protect intellectual property rights, such as trademarks and geographical indications.

b. TRIPS Article 19.1

53. Australia has stated that Article 19 allows it to regulate, and even prohibit, the use of
trademarks.’”® Contrary to Australia's interpretation, Article 19.1 is intended to protect trademarks
from being invalidated. Trademarks can only be invalidated if they are unused for at least three
years, and then only if non-use is not due to measures regulating the underlying product. The oft-
cited example of the type of measure contemplated by Article 19 is the pharmaceutical product
that has not yet been approved for sale.”® The agreement does not contemplate a scenario in
which a Member opts to regulate trademarks as a blatant substitute for restricting the sale of a
potentially dangerous consumer product.”” Thus, Australia's reliance of Article 19.1 as a defense
for its prohibition on the use of certain trademarks is misguided.

c. The Doha Declaration

54. In Australia's view, "the [Doha] Declaration states that the TRIPS Agreement 'does not and
should not prevent members from taking measures to protect public health', and 'reaffirm{s} the
right of WTO members to use, to the full, the provisions in the TRIPS Agreement, which provide
flexibility for this purpose'.”® Indonesia notes that this statement is consistent with the language
of Article 8.1 and does not expand the level of deference to be accorded to public health measures
under the TRIPS Agreement. The Doha Declaration merely serves to underscore the fact that the
TRIPS Agreement, as originally drafted, provides ample latitude to Members to take measures to
protect public health that are consistent with the obligations therein.

73 See T/PP Act, Exhibit JE-1, Sections 31-35

74 Australia's first written submission, para. 374.

7> Indonesia's second written submission, para. 44.

76 Indonesia's second written submission, para. 45.

’7 Indonesia's response to Q.95 from the Panel, para. 23.
78 Australia's first written submission, para. 382.
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2. Plain Packaging Violates Article 2.1 Of The TRIPS Agreement

55. Pursuant to Article 2.1 of the TRIPS Agreement, Australia is required to comply with
Article 10bis of the Paris Convention for the Protection of Industrial Property (1967). Article 10bis
of the Paris Convention requires Australia to provide effective protection against unfair
competition. Australia violates Article 10bis by compelling conduct through its PP measures that it
is required to prohibit. Specifically, PP creates confusion between competitors' tobacco products
and misleads consumers about the characteristics of tobacco products.

56. Article 2.1 incorporates certain provisions of the Paris Convention into the TRIPS Agreement.
WTO Members must comply with these obligations even if they are not parties to the Paris
Convention.”® Under Article 10bis, as incorporated by TRIPS Article 2.1, WTO Members have a
general obligation to provide "effective protection against unfair competition". The article describes
unfair competition as "{a}ny act of competition contrary to honest practices in industrial or
commercial matters". In order to protect against unfair competition, WTO Members must at a
minimum ensure effective protection against the three kinds of acts described in 10bis, including
creating confusion regarding the goods or commercial activities of a competitor; and misleading
the public as to the nature, manufacturing process, or characteristics of goods.

57. Australia does exactly the opposite. PP compels competitors to present their goods in
identical trade dress and with limited descriptive words. In so doing, they force competitors to
present their goods in a manner that creates confusion. For example, there are a number of
similar variations of word marks for tobacco products that are already registered in Australia. The
word marks themselves are, in many cases, insufficient to differentiate one brand from another.
Indonesia provided an illustrative list of such word marks in its first written submission.°

58. The fact that word marks alone are insufficient to differentiate competing products is
especially true under Australia's PP measures, which require all word marks to be presented in an
identical format. But for the use of word marks, retail packaging under the PP measures are
stripped of all distinguishing characteristics and the word marks themselves are stripped of any
distinguishing style features. This is particularly problematic in Australia's dark market, where
there is little opportunity for consumers to make a careful examination of tobacco packaging.®!

59. The confusion among brands created by PP frustrates the purpose of 10bis to protect
competitors, especially those in the mid-priced and premium segment of the market, against
unfair competition. Denied the means to distinguish their products from competitors,
manufacturers have no incentive to compete on quality and are driven to compete on price. This is
because consumers have no basis other than price upon which to make purchasing decisions
absent the "information channel"® that trademarked and fully branded packaging provides.

60. Additionally, the nearly identical appearance of competing tobacco products is liable to
mislead consumers that all tobacco products on the market share the same quality, characteristics
and reputation. Indeed, this was the express intent of Australia's PP measures. Australia selected
the specific packaging requirements of its PP measures precisely because they convey the
message to consumers that all tobacco products are - in the words of the GfK Bluemoon study -

the "lowest quality".83

61. In short, Australia's PP measures rob tobacco product manufacturers of the ability to
distinguish their products based on quality and "commoditize" the tobacco market. Australia
sought to ensure that manufacturers cannot distinguish their products or compete on the basis of
consumer perceptions of quality. Therefore, PP violates Article 2.1 by failing to provide effective
protection against legally mandated unfair competition.

7% Indonesia's first written submission, para. 152.
80 Tndonesia's first written submission, para. 166.
8! Indonesia's second written submission, para. 49.
82 Tndonesia's first written submission, para. 168.
83 Indonesia's first written submission, para. 174.
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3. Plain Packaging Violates Article 15.4 Of The TRIPS Agreement

62. Article 15.4 of the TRIPS Agreement imposes an affirmative obligation on WTO Members not
to prevent the registration of trademarks based on the nature of the goods and services to which
the trademark will be applied.®* This requirement is clearly understood when looked at in the
context and scope of Article 15, 8°

63. In US - Section 211 the Appellate Body stated that Article 15.1 "embodies a definition of
what can constitute a trademark".®® Under this provision Members must guarantee that signs that
are "distinctive" are "eligible for registration as trademarks within their domestic legislation". It
also states that Members may make the registrability of non-inherently distinctive signs "depend
on distinctiveness acquired through use". That said, Article 15.1 does not require that any sign
"capable of registration" actually be registered. Registration can be further conditioned based on
the text of Articles 15.2, 15.3 and 15.4.%” Under Article 15.2, Members may deny registration of a
trademark on "other grounds" (even if they are distinctive) "provided they do not derogate from
the provisions of the Paris Convention (1967)". Under Article 15.3, Members may also make
registrability depend on use. However, Article 15.4 makes clear that a denial of registration based
on "other grounds" under Article 15.2 may not be justified based on "the nature of the goods or
services to which a trademark is to be applied".

64. In light of this framework, Australia has failed to properly implement its obligations under
Article 15 of the TRIPS Agreement. Australia, through its Trade Marks Act 1995, requires the
registrability of non-inherently distinctive marks to depend on use.®® Under this act, the
registration of non-inherently distinctive marks will be rejected if "the applicant has not used the
trade mark before the filing date in respect of the application to such an extent that the trade
mark does in fact distinguish the designated goods or services as being those of the applicant".%°
Use with respect to goods is defined by the statute as use of the mark "upon, or in physical or

other relation to the goods".%°

65. At the same time, under the PP measures, Australia prohibits the use of non-inherently
distinctive signs related to tobacco products. When a Member requires prior use in order to
register non-inherently distinctive marks, as Australia has done, but at the same time restricts the
ability of a trademark applicant to use a sign related to a particular class of goods in order to
acquire distinctiveness, it violates Article 15.4 of the TRIPS Agreement. Australia has created an
"obstacle to the registration of the trademark" related to the "nature of the good or services to
which a trademark is to be applied".

66. Australia argued that: (i) Article 15.4 does not create a "right to use" a sign on any
product;®! (ii) the complainants' interpretation of Article 15.1 and 15.4 would impair the ability of
governments to regulate the promotion and sale of dangerous products and result in an undoing of
almost all tobacco control measures adopted by WTO Members around the world;®? and (iii) non-
inherently distinctive signs that have not achieved distinctiveness through use are not "trademarks
eligible for registration" and, therefore, are not subject to the disciplines of Article 15.4.

67. Indonesia agrees with Australia that Article 15.4 of the TRIPS Agreement does not create a
"right to use" a trademark. Indonesia further notes that Article 15.4 does not impede the ability of
Members to regulate goods in their respective territories. However, when a Member elects to make
registrability of trademarks depend upon use (as they are permitted to do under Article 15.1),
they are bound by Article 15.4 to not prohibit the use of such trademarks based on the nature of
the goods to which they are applied. This is precisely what Australia has done in its T/PP Act,
which Australia itself admits.%*

84 Indonesia's first written submission, para. 185.

85 Indonesia's first written submission, para. 186.

86 Appellate Body Report, US - Section 211 Appropriations Act, para. 154,

87 Appellate Body Report, US - Section 211 Appropriations Act, paras. 155-64.
88 Trade Marks Act 1995, Exhibit JE-6, Sections 41(1)-(3).

89 Trade Marks Act 1995, Exhibit JE-6, Section 41(2) and 41(3).

% Trade Marks Act 1995, Exhibit JE-6, Section 7(4).

! Australia's first written submission, paras. 299-300.

92 Australia's first written submission, para. 306 and fn. 498.

93 Australia's first written submission, para. 307.
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68. Consequently, Australia's PP measures violate Article 15.4 of the TRIPS Agreement.
4. Plain Packaging Violates Article 16.1 Of The TRIPS Agreement

69. TRIPS Article 16.1 provides that Members must afford protection to the owners of registered
trademarks against the unauthorized use of those marks by third parties. Members need only
extend protections against unauthorized use to trademark owners when (i) the owner's trademark
is validly registered in accordance with national law; (ii) the third party's mark is being used on
identical or related goods; and (iii) the third party's mark is being used in a manner that is likely to
create confusion.®® The TRIPS Agreement does not provide a standard for "likelihood of confusion,"
and therefore it is left to each WTO Members to implement the obligation in its domestic laws.

70. Under Australian jurisprudence, a likelihood of confusion is established when marks are
deceptively similar such that a consumer is unable to recall the difference between two marks.%’
This "impression-based" comparison does not envision a side-by-side comparison, but rather an
assessment of what a reasonable person would remember about a trademark. The owner of a
trademark registered in Australia seeking to prevent unauthorized third party use on the basis of
deceptive similarity must establish that a consumer of ordinary intelligence would have difficultly
distinguishing between the two marks, separately, based on his or her recollection.

71. Australia's PP measures undermine the ability of a trademark owner to prevent a "likelihood
of confusion" with nearly identical marks. In addition, PP impairs the distinctiveness of marks and,
therefore, the ability of mark owners to prevent the use of similar or identical marks on similar or
identical goods. In such cases "evidence of actual confusion" based on the use of trademarks in
the market "is given great weight".®® Indeed, trademark owners who can show that consumers are
actually confused by similar uses of marks have a much greater likelihood of success in exercising
their "exclusive" rights as compared to trademark owners who are unable to offer such evidence.
Even when such evidence is not available, the courts in Australia will draw conclusions about how
trademarks might be used in the marketplace under normal conditions. By prohibiting the use of
trademarks on tobacco products, PP creates a very real legal bias against the owners of tobacco
trademarks who want to exercise their "negative" rights of exclusion.

72. Indonesia separately argued that Australia's PP measures require trademarks that are
permitted on tobacco packaging to appear in a manner that is likely to result in confusion in
violation of Article 16.1.%” Owners of registered tobacco product trademarks find themselves
legally required to present their trademarks in a manner that is deceptively similar to those of
other tobacco brands. Australia's PP measures increase the risk of consumer confusion that
Article 16.1 is intended to prevent through private right of action.

73. Australia's only rebuttal is that the PP measures do not require certain word marks to appear
in @ manner that is likely to result in confusion because "the Registrar has determined that these
trademarks are in fact capable of distinguishing the goods of the trademark applicant from the
goods of other persons".”® However, the fact that a trademark is registered does not preclude its
use in a manner that might result in confusion with another registered trademark. The Trade
Marks Act 1995 provides the Registrar with the authority to revoke the registration of a trademark
if "it is reasonable to revoke the registration, taking account of all the circumstances",*® including
"any use that has been made of the trade mark" as well as "any past, current or proposed legal
proceedings relating to the trade mark".!%° Thus, the mere fact of registration does not preclude
the possibility of later revocation based on confusing use of the trademark.

74. Moreover, the manner and context in which trademarks are used - including their trade
dress - is an important element of trademark infringement actions in Australia.!’® Under the
"imperfect recollection" test, Australian courts draw conclusions about what a consumer would

%4 Indonesia's first written submission, para. 205.

95 Indonesia's first written submission, paras. 207-212.

% Indonesia's second written submission, para. 81.

97 Indonesia's first written submission, paras. 214-19.

%8 Indonesia's first written submission, p. 66, Table V.1.

% Trade Marks Act 1995, s 84(1)(b), Exhibit JE-6, p. 83.

100 Trade Marks Act 1995, s 84(3)(a)-(b), Exhibit JE-6, pp. 83-84 (emphasis supplied).
101 Thdonesia's second written submission, para. 97.
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recall about marks and compare how marks are used or intended to be used in the marketplace.!%?
In the case of word marks, Australian courts have taken judicial notice of the fact "that as a matter
of common experience, people often do not read words carefully and do not pronounce them
distinctly".!%3 Given the PP measures' propensity for creating a likelihood of confusion, Australia
violates TRIPS Article 16.1.

5. Plain Packaging Violates Article 16.3 Of The TRIPS Agreement

75. TRIPS Article 16.3 requires Members to give trademark owners a private right of action
when: (i) a registered, well-known mark, (ii) is used by an unauthorized third party, (iii) on non-
similar goods or services, (iv) such use indicates a connection with the trademark owner, and (v)
such use is likely to damage the trademark owner's interests. This protection includes refusing or
canceling the registration of infringing marks and prohibiting their use.

76. The purpose of Article 16.3 is to preserve the commercial value of a well-known mark in
connection with a particular good or service. This is often thought of as protection against dilution.
Dilution of a well-known mark usually results in "depreciation of the goodwill attached to it, even
in cases where there is no likelihood of confusion."!%*

77. Australia argued that its PP measures have not impaired the rights accorded to owners of
well-known marks under Article 16.3 because these are "negative" rights only, and Australia is not
obligated to refrain from taking action that would impact the well-known status of marks.'%
Australia presented no rebuttal argument to the complainants' claim that Article 16.3 obliges
Members to protect well-known marks from dilution,'®® and it did not rebut the complainants'
statement of Australian jurisprudence regarding the process by which marks become well-known.

78. Accordingly, the Panel should find that Australia's PP measures undermine the rights
conferred by Article 16.3 of the TRIPS Agreement by ensuring that well-known tobacco trademarks
lose their protected status, as defined by Australian jurisprudence, and by preventing other
tobacco trademarks from attaining the recognition necessary to achieve the heightened level of
protection accorded to well-known marks.

6. Plain Packaging Violates Article 20 Of The TRIPS Agreement

79. TRIPS Article 20 prohibits Members from adopting "special requirements" that "encumber"
the use of a trademark "in the course of trade" without justification.

a. Australia's PP measures are "special requirements"

80. "Special requirements" are those mandated requirements that: 1) apply to a limited product
class; 2) apply only for a particular purpose; or 3) are distinct from those that apply generally or
"usually". Australia did not dispute that the PP measures impose "special requirements".*%’

Therefore, this element of Article 20 is satisfied.

b. Australia's PP requirements encumber the use of a trademark in
the course of trade

81. As discussed above, Australia's PP requirements affect the use of trademarks in the course
of trade by setting requirements on their use at every phase of the value chain.%®

82. Australia's PP requirements encumber use of a trademark in the course of trade by
preventing the use of figurative marks, stylized marks, most word marks, and combined marks of
one or more of the above on retail packaging and tobacco products themselves. Furthermore,
word marks permitted to appear on the packaging must appear in a particular typeface, size,
capitalization, and color.

102 Thdonesia's second written submission, para. 76.

103 Tndonesia's second written submission, para. 97.

104 Tndonesia's first written submission, para. 229.

105 Australia's first written submission, para. 325.

106 Australia's first written submission, fn. 517.

107 Australia's first written submission, paras. 79, 120-121.
108 See T/PP Act, Sections 31-35.
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83. Australia responded with a circular argument, claiming that a prohibition on use cannot be
covered by Article 20 because there is no use in the course of trade. On the contrary, the use of
the term "such as" in Article 20 makes it clear that the specified examples are not a closed list and
a wide range of special requirements could be covered by Article 20, so long as they encumber use
of a trademark in the course of trade. There is no support in the language of Article 20 for the
view that a special requirement prohibiting use in the course of trade is excluded from the scope of
Article 20.

84. Australia's interpretation would create an untenable situation where the TRIPS Agreement
would allow Members total freedom to impose a prohibition on the use of a trademark without any
justification or explanation. And yet Members would be required to provide a justification and
explanation for far less intrusive limitations on the use of a trademark.%°

C. Australia's PP requirements "unjustifiably” encumber use of
trademarks in the course of trade

85. Article 20 prohibits Members from "unjustifiably" encumbering the use of trademarks in the
course of trade. An Article 20 analysis of "unjustifiable" requires use of a sliding scale - measures
that impose a high degree of encumbrance also impose a higher burden on the respondent to
justify the measure. Radical and unprecedented encumbrances, such as those imposed by PP,
require more evidence to prove that the burden is "warranted" and "supported", whereas a minor
encumbrance (i.e. use with a health warning and limitations on size or placement) could be
justified with less rigorous evidence.

86. Each type of special requirement and its related encumbrance must also be evaluated and
"justified" independently. It would be inappropriate to use evidence that may support one type of
encumbrance (i.e. a limitation on the use of certain colors) to justify the imposition of a different
type of encumbrance (mandating a certain typeface) or a range of encumbrances across the
board.

87. Australia has assumed that any trademark element located anywhere has the effect of
persuading people to smoke. At every turn Australia has crafted its PP requirements to impose
some of the most extreme encumbrances, without attempting to determine whether any other
approach, such as allowing manufacturers to use their preferred typeface and size, could satisfy
PP's purposes. This approach is unsubstantiated and is certainly unjustified. There was no credible
evidence that the specific marks (i.e. stylized marks in their registered typeface, larger font size,
etc.) used on tobacco products and their retail packaging had that effect, nor was there any
credible evidence more generally that every trademark element does so equally.

88. By every measure of post-implementation data, there is no evidence that PP is contributing
to a decrease in prevalence in Australia, much less at a level sufficient to justify the draconian and
unprecedented encumbrances imposed on figurative marks, stylized marks, and word marks.
Studies by multiple researchers using different analytical approaches have failed to find any
empirical evidence that Australia's PP measures are reducing prevalence in the general population
or among youth, who were predicted to be particularly affected by PP. After more than three years
of PP there is no evidence that it is having a positive impact on consumer behavior. None of the
predictions about the effect of PP have proven to be correct. PP has failed to bring about the
declines in tobacco prevalence predicted by its proponents. It is not working and is not likely to
work and, therefore, unjustifiably encumbers the use of trademarks in violation of
TRIPS Article 20.

7. Plain Packaging Violates Articles 22.2(b) And 24.3 Of The
TRIPS Agreement

89. Indonesia supports the arguments presented by the Dominican Republic and the Honduras
with respect to Australia's violation of Articles 22.2(b) and 24.3 of the TRIPS Agreement.!!°

109 Tndonesia's second written submission, para. 125.
110 5ee Dominican Republic's first written submission, Section VI.J and VI. K and Honduras' first written
submission, Section VI.
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B. Plain Packaging Violates Article 2.2 Of The TBT Agreement

90. In order to establish a violation of Article 2.2 of the TBT Agreement, panels and the
Appellate Body have held that a complainant must prove that: (1) the objective of the challenged
measure is not "legitimate"; or (2) the technical regulation is more trade-restrictive than is
necessary to achieve that legitimate objective, bearing in the mind the risks that non-fulfillment
would create. Because the TBT Agreement only applies to technical regulations, complainants must
also prove that the challenged measure is a "technical regulation". Indonesia will address this
question first.

1. Australia's PP measures are "technical regulations"”

91. The Appellate Body has established a three-tier test for determining whether a measure is a
"technical regulation" under the TBT Agreement: 1) the document must apply to an identifiable
product or group of products; 2) the document must lay down one or more characteristics of the
product, prescribed in either a positive or a negative form; and 3) compliance with the product
characteristics must be mandatory.!!

92. While Australia conceded that the "format requirements" (which specify the physical
appearance of tobacco packs and tobacco products themselves) are technical regulations subject
to the disciplines of the TBT Agreement, Australia mistakenly claimed that the "trademark
requirements" (which address the use of trademarks on tobacco products and their packaging) are
not.*2 In response, Indonesia countered that Annex 1.1 of the TBT Agreement indicates that a
technical regulation:

. may also include or deal exclusively with terminology, symbols, packaging, marking or
labeling requirements as they apply to a product, process or production method.
(emphasis added)

In a finding that was not appealed, the WTO panel in EC - GIs clarified that a document that sets
requirements for product labels lays down a product characteristic.!!® It also is not in dispute that
compliance with the PP requirements is mandatory. '** Therefore, all aspects of Australia's PP
measures are technical regulations subject to the TBT Agreement.

2. Australia's PP measures are not in accordance with an international
standard within the meaning of Article 2.5 of the TBT Agreement

a. The FCTC COP is not an international standardizing body

93. Australia has asserted, without providing evidence, that the FCTC COP and its Guidelines
satisfy the requirements in US - Tuna II (Mexico) to qualify as an "international standards
organization" and "international standards" respectively. An "international standard" exists where
there is: (i) a standard; (ii) adopted by an international standardizing/standards organization; and
(iii) that is made available to the public.'®

94. In order to be considered an "international standardizing/standards organization", an
organization must have "recognized activities in standardization".!'® In examining whether an
international body has "recognized activities in standardization", evidence of recognition by WTO
Members is relevant".'!” Such recognition does not exist among WTO Members with respect to the
FCTC. In total, 19 WTO Members, including 15 who have signed or ratified the FCTC, did not agree
that the FCTC Guidelines are an international standard.!'® Contrary to Australia's argument, there
is no "recognition" of the standardization activities at the FCTC among WTO Members.
Furthermore, no document published by the relevant organizations (WHO, WTO) describes the

111 Appellate Body Report, EC - Sardines, para. 176 (citing Appellate Body Report, EC - Asbestos,
paras. 66-70).

112 Tndonesia's second written submission, para. 211.

113 Tndonesia's first written submission, para. 387.

114 T/PP Act, Chapter 5, Part 2, p. 89-100.

115 Indonesia's response to Q.66 from the Panel, para. 75.

116 Appellate Body Report, US - Tuna II (Mexico), paras. 356-359

117 Appellate Body Report, US - Tuna II (Mexico), para. 363.

118 See Indonesia's second written submission, paras. 239-240.
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FCTC COP as a standard-setting organization and while the FCTC assigned a number of specific
functions to the COP, none was the development of product standards.*®

95. Whether the body adopting a measure adheres to the principles of transparency, openness,
impartiality and consensus contained in the TBT Committee Decision on Principles for the
Development of International Standards, Guides and Recommendations with Relation to Articles 2,
5, and Annex 3 to the Agreement (the "TBT Committee Decision") is also relevant to the analysis
of whether an organization is an international standardizing body.%°

96. The FCTC COP did not, as Australia claims, recommend PP "by consensus".*?! The COP could
only reach consensus to recommend considering PP, which means there was no consensus to
recommend adopting PP as part of Members' obligations under Articles 11 and 13.

97. The FCTC Guidelines do not result in "common or repeated use". A Party may "consider"
adopting PP and decide to adopt it or it may "consider" adopting PP and reject the policy. These
are widely divergent outcomes that could not possibly be considered "common" use.

98. No tobacco manufacturer has voluntarily adopted PP. The requirements of FCTC Articles 11
and 13 with respect to packaging and advertising are mandatory for Parties to the FCTC; i.e. they
are not "voluntary".'??> The Guidelines for Articles 11 and 13 make recommendations on how
Parties should implement the "mandatory" provisions of Articles 11 and 13. To date the only "use"
of the Guidelines has been by Australia, which imposed PP by adopting a mandatory technical
regulation. Indonesia is not aware of a single instance where a standard was considered to exist,
yet had not been used voluntarily in even a single commercial instance. In this regard the
FCTC Guidelines contrast sharply with other international standards.

99. Finally, the FCTC COP is not open or transparent.!?® The Rules of Procedure for the COP
establishes the criteria for obtaining observer status and provides that it is only open to "{o}ther
international and regional nongovernmental organizations whose aims and activities are in
conformity with the spirit, purpose and principles of the Convention . . . ."*?>* The COP's rules for
designating only like-minded observers means that deliberations in which observers participate are
not open on a non-discriminatory basis.

100. In addition, FCTC Guidelines for Article 5.3 ("Guidelines 5.3") address interaction with
tobacco companies. The Guidelines 5.3 are replete with admonitions to Parties to avoid any
interaction with tobacco companies, protect policies from "commercial and other vested interests
of the tobacco industry", and consider that there is a "fundamental and irreconcilable conflict
between the tobacco industry's interests and public health policy interests".}>®> The Guidelines
directly conflict with the TBT Committee Decision provisions regarding transparency.!?® There is no
analogous set of guidelines in existence in any other recognized standard-setting body prohibiting
engagement with industry.'?”

101. Finally, the FCTC COP bears no resemblance to other standardizing organizations, such as
the Joint Food and Agriculture Organization ("FAO")/WHO Codex Alimentarius Commission
("Codex") or the International Standards Organization ("ISO"). The FCTC's far more amorphous
guidelines for implementation of either Article 11 or 13 lack the requisite scientific or technical
underpinnings, as well as a transparent and well-articulated standard-setting process (which is
understandable given that it is not, and never was intended to be, a standard-setting organization)
that would permit any consideration of its work product as a "relevant international standard"
within the meaning of Article 2.5 of the TBT Agreement.

119 Tndonesia's second written submission, para. 244,

120 Appellate Body Report, US - Tuna II (Mexico), paras. 373-378.

121 T1ndonesia's second written submission, para. 225.

122 Tndonesia's second written submission, para. 229.

123 Tndonesia's second written submission, paras. 230-241.

124 Tndonesia's second written submission, para. 231.

125 Tndonesia's second written submission, paras. 236-237.

126 TBT Committee Decision, Article 2.1 (G/TBT/1/Rev.9, p. 37). (emphasis supplied)
127 Indonesia's second written submission, para. 248.
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b. Australia's PP measures are not "in accordance with" the
FCTC Guidelines

102. For all of the reasons described above, the Panel should find that the FCTC Guidelines for
Articles 11 and 13 are not international standards and the Panel's analysis of Australia's claims
under Article 2.5 should end here. Alternatively, if the Panel concludes that an international
standard does exist, Indonesia argued that Australia's PP measures are not "in accordance with"
that international standard because they go well beyond what is recommended in the Guidelines.

103. Interpretations of SPS Article 3.2 have held that a measure must fully "conform to" or
"comply with" all aspects of the relevant international standard, without exceeding the "rules,
guidelines or characteristics" established by the standard.'?® The Appellate Body has held that a
measure that exceeds the requirements of an international standard does not conform to that
standard and is not entitled to any presumption of consistency.'?°

104. Australia's PP measures are not "in accordance with" the purported standard allegedly
established in the Guidelines for Articles 11 and 13. First, Australia has previously informed the
WTO that its PP measures are not "in accordance with" an international standard in its notification
to the TBT Committee under Article 2.9.2.13° Furthermore, the vague language of the FCTC
Guidelines does not provide a level of specificity sufficient for there to be the required "degree of
correspondence between the Member's technical regulation and the international standard, such
that the technical regulation 'embod{ies} the international standard completely and, for practical
purposes, convert{s} it into a municipal standard".3!

105. Moreover, Australia's PP measures go beyond the Guidelines for Article 11 and 13, which
eliminates any presumption that might attach pursuant to TBT Article 2.5. The Guidelines for both
Article 11 and 13 do not include requirements, such as prohibiting use of the manufacturer's name
on tobacco products themselves, imposing restrictions on wrappers inside of tobacco packs, or
such details as the location and orientation of information permitted to appear on tobacco
packaging and the number of times certain information may appear on a pack, all of which are
mandated by Australia's PP measures.'3? Because Australia's PP measures exceed the
requirements described in the Guidelines for Articles 11 and 13, they do not enjoy any
presumption of consistency under Article 2.5 with respect to Article 2.2 of the TBT Agreement.

3. Australia's PP requirements are more trade restrictive than necessary and
create an unnecessary obstacle to trade in violation of TBT Article 2.2

106. Indonesia agrees that measures to reduce smoking prevalence have the potential to protect
public health and is not challenging the legitimacy of the objective pursued by Australia's PP
measures. In US - Tuna II (Mexico) the Appellate Body concluded that an analysis of the
consistency of a measure with Article 2.2 involves a "relational analysis" of: the trade-
restrictiveness of the technical regulation; the degree of contribution that it makes to the
achievement of a legitimate objective; and the risks non-fulfillment would create.!3® Indonesia
argued that Australia's PP measures do not make a contribution toward this legitimate objective,
are trade restrictive, and less trade restrictive alternatives are available, all of which indicate that
Australia's PP measures are more trade restrictive than necessary.

a. Australia's PP requirements are trade restrictive

107. Australia's PP measures prevent tobacco companies from using trademarks to distinguish
their tobacco products from those of competitors and in many cases demand premium pricing. By
stripping away the most identifiable elements of branding (colors, shapes, typefaces, etc.), PP
"commoditizes" tobacco products and price becomes the primary form of competition.

128 Tndonesia's second written submission, para. 255.

129 Appellate Body Report, US/Canada — Continued Suspension, para. 694. (emphasis added)

130 Tndonesia's second written submission, para. 256.

131 Indonesia's second written submission, para. 256.

132 7/pp Act (JE-1), pp. 22-27.

133 Appellate Body Report, US - Tuna II, para. 318, Appellate Body Report US - COOL, para. 374.
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108. The inability of foreign tobacco product manufacturers to establish their brand identity in
Australia in order to compete against domestic competitors makes it difficult to overcome the
existing domestic brand bias. Australia's PP measures are thus trade restrictive because they limit
competitive opportunities in the Australian market by imposing restrictions on the right to use
trademarks and other aspects of brand identity that are necessary to compete against domestic
brands.

b. Australia's PP measures fail to make a meaningful contribution to the
legitimate objective of reducing smoking prevalence

109. The Appellate Body has clarified in the context of Article XX(b) of the GATT 1994 that "a
contribution exists when there is a genuine relationship of ends and means between the objective
pursued and the measure at issue".’3* In assessing whether Australia's PP measures have had an
"ends and means" relationship with a reduction in smoking prevalence, it is useful to begin with an
understanding of the trend in smoking prevalence prior to the introduction of PP. Australia's own
health data show that smoking prevalence had fallen consistently from 24.3 percent in 2001 to
15.1 percent in 2010.%3° Observed smoking prevalence declined steadily from 2006 at an annual
rate of about 0.59 percentage points. In order for there to be an "ends and means" relationship
between Australia's PP measures and a reduction in smoking prevalence, PP would need to have
reduced prevalence beyond the rate that was already occurring - if not, it was and is
"unnecessary".

110. Underlying PP is a belief that any design element that might appear on a pack or
cigarette/cigar presumptively has the effect of persuading people to smoke when they otherwise
would not. At the time PP was adopted by Australia, there was no credible evidence that the
specific design elements used on tobacco products and their packaging had that effect, nor was
there any credible evidence more generally that every design element regulated by PP did so.
Post-implementation data continues to show that PP has had no effect on smoking prevalence
rates in Australia, even three years after it went into effect, and is unlikely to do so in the future.

c. Less restrictive alternatives are available

111. Even if PP had made some tiny contribution to its objective, there are less trade-restrictive
alternatives that make an equivalent or greater contribution to reducing prevalence than PP. These
include excise tax increases, increased spending on social marketing campaigns, raising the
minimum legal purchase age, and a pre-vetting mechanism.3®

112. Australia has claimed that the first three of these alternatives cannot be considered
"alternatives" because they are already in use in Australia.'>” However, Australia is misstating the
circumstances in Brazil - Retreaded Tyres. In that case, certain measures proposed as LRAs were
found not to be valid "alternatives" because they were implemented as part of a comprehensive
approach to address a risk to human, plant and animal life and health.'3® However, the panel did
not reach this conclusion in the abstract. Brazil had put extensive factual evidence on the record in
that case showing that if imported retreaded tires were allowed in the Brazilian market, they would
have displaced local retreading of used tires, leading to an increase in waste tires (unrecycled
tires) in Brazil.}3° Accordingly, the panel concluded that domestic retreading of tires in Brazil could
have been adversely affected in the absence of the import ban on foreign retreaded tires. In the
instant case, Australia has provided no evidence (and certainly nothing comparable to the evidence
developed by Brazil) showing that excise taxes, social marketing campaigns, or the minimum legal
purchase age would be /ess effective in the absence of the PP measures.

113. Complainants are not arguing that existing tobacco control measures - like taxation, social
marketing campaigns, or the LMPA - would serve as alternatives in their present form. In each
instance complainants have proposed modifications of those policies such that they would become
a new measure not currently in effect in Australia. For example, the fact that Australia raised its
LMPA from 16 to 18 almost 20 years ago has no bearing on the positive effects that a rise from 18

134 Appellate Body Report, Brazil —-Retreaded Tyres, para. 145 (emphasis added).
135 Tndonesia's first written submission, para. 408.

136 Tndonesia's first written submission, paras. 430-457.

137 Australia's first written submission, paras. 703-717.

138 Tndonesia's second written submission, para. 289.

139 panel Report, Brazil - Retreaded Tyres, para. 7.142.
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to 21 now could generate.'*® Also, implementing the structural programmatic changes to social
marketing campaigns would result in new, more effective, programs that would make an increased
contribution to reducing prevalence.#!

114. Furthermore, the LRAs proposed by complainants are less trade-restrictive than PP because
they do not diminish competitive opportunities by eliminating the ability of manufacturers to
distinguish their product from those of other suppliers.

115. Based on the analysis above, the PP measures violate Article 2.2 of the TBT Agreement.

IV. REQUEST FOR FINDINGS

116. Indonesia requested the Panel find that Australia's Trade Marks Amendment (Tobacco Plain
Packaging) Act 2011, Tobacco PP Act 2011, and Tobacco Plain Packaging Regulations 2011,
collectively and individually, violate Australia's obligations under Article 2.2 of the TBT Agreement
and Articles 2.1, 15.4, 16.1, 16.3, 20, 22(b) and 24.3 of the TRIPS Agreement.

140 Australia's first written submission, para. 710.
141 Tndonesia's second written submission, para. 289.
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ANNEX B-5

INTEGRATED EXECUTIVE SUMMARY OF THE ARGUMENTS OF AUSTRALIA

I INTRODUCTION

1. For the reasons set out in Australia's written submissions, oral statements, responses to
questions from the Panel, and comments on the complainants' responses, the complainants' claims
that the tobacco plain packaging measure is inconsistent with Australia's obligations under the
covered agreements are unfounded both in law and in fact.

2. As a matter of law, the complainants' claims either rely on clear distortions and
misinterpretations of the relevant provisions of the TRIPS Agreement, the TBT Agreement, and the
GATT 1994, or otherwise fail to satisfy the legal requirements for establishing a claim of violation
under those provisions.

3. Moreover, even if the Panel were to find that the complainants have established the
prima facie applicability of the relevant legal provisions, the complainants have failed to prove
their claims of violation as a matter of evidence.

4, Under the two principal provisions at issue in this dispute - Article 20 of the
TRIPS Agreement and Article 2.2 of the TBT Agreement - the complainants have assumed the
burden of proving that the tobacco plain packaging measure will make no contribution to its public
health objectives. The qualitative and quantitative evidence before the Panel, and the
complainants' own contradictory arguments regarding the effects of the measure, demonstrate
that the complainants have failed to discharge this burden.

5. In recognition of this failure, the complainants have attempted throughout their submissions
to shift their legal burden to Australia by suggesting that Australia must positively demonstrate
that the tobacco plain packaging measure has resulted in immediately observable and quantifiable
declines in smoking prevalence and consumption in the limited period of time since the measure's
implementation. Not only does this argument fundamentally ignore the nature of the tobacco plain
packaging measure as a long-term public health measure that forms an integral part of a
comprehensive suite of tobacco control measures, and the nature of tobacco use as a complex
public health problem that requires a comprehensive response, it also constitutes an additional
error of law that infects the complainants' arguments.

6. In light of the complainants' failure to prove that the tobacco plain packaging measure is
inconsistent with Australia's obligations under the covered agreements, the Panel should reject the
complainants' claims in their entirety.

II. SUMMARY OF THE RELEVANT CONTEXT FOR ASSESSING AUSTRALIA'S TOBACCO
PLAIN PACKAGING MEASURE

7. This dispute concerns a Member's right to regulate the advertising and promotion of tobacco
- a unique, highly addictive product that kills half of its long-term users; is the world's leading
cause of preventable morbidity and mortality; is globally responsible for the deaths of nearly
6,000,000 people annually, including 600,000 non-smokers exposed to second-hand smoke; for
which there is no safe level of use or safe level of exposure; and which harms nearly every organ
in the body.?

8. In Australia, tobacco use is a leading cause of preventable disease and premature death.
Over 15,000 Australians die each year from smoking-related diseases.?

9. To combat the global epidemic of tobacco use,® the FCTC requires comprehensive tobacco
control strategies in recognition that they are the most effective means of reducing the incidence

! Australia's first written submission, Part I1.A, paras. 23-24, 27-30, and Part I1.B, para. 32.
2 Australia's first written submission, Part I1.C, para. 34; Australia's opening statement at the first
substantive meeting of the Panel, para. 7.
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and prevalence of smoking.* To be effective, such comprehensive strategies must cover all aspects
of supply and demand; apply to all tobacco products; optimize synergies between complementary
measures; and be continually refreshed and revised.>

10. Australia's comprehensive suite of tobacco control measures includes: measures that have
progressively restricted advertising of tobacco products; graphic health warnings; increased excise
taxes; restrictions on youth access; retail and point-of-sale-display bans; bans on smoking in
public places; support for cessation; and anti-smoking social marketing campaigns and public
education campaigns.® The tobacco plain packaging measure was introduced to prohibit one of the
last remaining avenues for the advertising and promotion of tobacco products to consumers and
potential consumers in Australia: the retail packaging of tobacco products and the product itself.”

11. The measure achieves this objective by prohibiting the display of design features on the
retail packaging of tobacco products, including trademarks (other than brand, business or
company hame or variant name), logos, symbols, imagery, colours and promotional text; imposing
certain restrictions on the shape and finish of the retail packaging of tobacco products; and
imposing certain other requirements related to the appearance of tobacco products.® To ensure
that tobacco companies are still able to distinguish their products from other products in the
marketplace, the measure permits the use of brand, business or company name and variant
names on retail packaging, including names that are trademarked, in a standardised form.° These
requirements apply to all tobacco products.!°

12. Australia's decision to implement the tobacco plain packaging measure was based upon an
extensive body of supporting scientific evidence,!! and the explicit recommendation of the
FCTC Guidelines to adopt tobacco plain packaging as a means of implementing Parties' obligations
under the FCTC.!?2 Numerous other countries, including Ireland, the United Kingdom, France,
Hungary, New Zealand, Norway, Chile and Singapore, have now adopted or are considering
adopting their own tobacco plain packaging measures, consistent with the FCTC Guidelines, to
improve public health in their respective jurisdictions.'3

13. The synergies between Australia's comprehensive and complementary tobacco control
measures are critical.'* For example, tobacco plain packaging works together with excise tax
increases to address youth initiation across each of its stages, including the early stages of
experimentation with tobacco use.'® Similarly, tobacco plain packaging enhances the effectiveness
of Australia's social marketing campaigns, which are otherwise undermined by tobacco product
marketing.® Tobacco plain packaging also increases the effectiveness of graphic health warnings,
and the enhanced graphic health warnings reinforce the messages conveyed in anti-tobacco social

3 Australia's first written submission, Part I1.B, para. 31; Australia's opening statement at the second
substantive meeting of the Panel, paras. 17-18.

4 Australia's first written submission, Part I1.D, paras. 38, 46-49; Australia's second written submission,
para. 250; Australia's opening statement at the second substantive meeting of the Panel, para. 8; Australia's
comments on responses to Panel Question No. 6, paras. 34-36.

5 Australia's first written submission, Part I1.D, paras. 38-49; Australia's opening statement at the
second substantive meeting of the Panel, paras. 9-10; Australia's comments on responses to Panel Question
No. 6, paras. 34-36.

6 Australia's first written submission, Part I1.D.2 and Part II.D.3; Australia's second written submission,
para. 552; Australia's opening statement at the second substantive meeting of the Panel, para. 9.

7 Australia's first written submission, Part I1.D.3.

8 Australia's first written submission, Part 11.G.2.

° Australia's first written submission, Part I11.G.2; Australia's second written submission, Part I1.C.5(c);
Australia's opening statement at the first substantive meeting of the Panel, paras. 50-54.

10 Australia's first written submission, Part I1.G.2(e).

11 Australia's first written submission, Part I1.E.3 and Part I1.1.3; Australia's second written submission,
Parts II.C.5(b) and III.D.3.

12 Australia's first written submission, Part II.F; Australia's second written submission, paras. 242-245;
Australia's opening statement at the second substantive meeting of the Panel, para. 11.

13 Australia's comments on responses to Panel Question No. 163, paras. 117-118; Australia's second
written submission, paras. 245-249; Australia's opening statement at the second substantive meeting of the
Panel, para. 11.

14 Australia's opening statement at the first substantive meeting of the Panel, paras. 16-17; Australia's
opening statement at the second substantive meeting of the Panel, para. 10; Australia's response to Panel
Question No. 158, para. 73; Australia's comments on responses to Panel Question No. 161, paras. 107-111.

15 Australia's comments on responses to Panel Question No. 161, para. 108.

18 Australia's comments on responses to Panel Question No. 161, para. 110.
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marketing campaigns, and do so at a particularly important time - namely, the point of
consumption.!” Such measures therefore complement, rather than act as a substitute for, each
other.®

14. Australia's comprehensive tobacco control strategy has resulted in a decline in the
prevalence rates of smoking in Australia.!® Prevalence in Australia is now the lowest it has been for
many decades, with substantial declines occurring during the period in which tobacco plain
packaging has been in force.?

15. The most recent NDSHS, which covers the period 2010-2013, showed a notable decline in
prevalence rates. Rates of daily smoking declined from 15.9% to 13.3% among Australians aged
18 or older and, significantly, from 15.1% to 12.8% among Australians aged 14 or older.?! This
drop in prevalence of 2 to 3 percentage points translates to 200,000 fewer daily smokers, aged 14
or older.?? Similarly, under the Australian Bureau of Statistics 2014-15 wave of the National Health
Survey, daily smoking among Australians aged 18 and over was 14.5% in 2014-15, down from
16.1% in 2011-12.% These results are consistent with other evidence before the Panel showing
significant declines in smoking prevalence following the introduction of the tobacco plain packaging
measure.

16. Recent data on smoking prevalence taken from the Roy Morgan monthly survey confirms a
substantial reduction in prevalence. While Roy Morgan uses different survey methodologies, the
pattern of rapid decline in prevalence is significant and consistent. Overall prevalence for
Australian smokers aged 14 and over declined from 18.7% in the period from January to June
2012 (prior to the introduction of tobacco plain packaging) to 16.2% in the first six months of
2015.%* Prevalence among Australians aged 14-24 also declined, from 16.7% to 14.1%. This
translates to approximately 492,000 fewer smokers aged 14 and over, including approximately
86,000 fewer youth and young adult smokers.?®

17. Since the complainants have assumed the burden of establishing that the tobacco plain
packaging measure is incapable of contributing to Australia's public health objectives, they must
demonstrate that none of the significant declines in smoking prevalence and consumption that
have occurred since the measure's introduction can be attributed to the tobacco plain packaging
measure; and that the measure is incapable of making any contribution to reducing the use of,
and exposure to, tobacco products in the future.

18. As Australia has established in its submissions throughout these proceedings, the
complainants have failed entirely to discharge this burden. Because the complainants' failure to
discharge this burden is fatal to the complainants' principal claims under Article 20 of the
TRIPS Agreement and Article 2.2 of the TBT Agreement, Australia will summarise the relevant
arguments and evidence concerning the measure's contribution to its public health objectives
before addressing the other deficiencies in the complainants' claims.

17 Australia's opening statement at the second substantive meeting of the Panel, para. 10; Australia's
comments on responses to Panel Question No. 161, para. 110.

18 Australia's opening statement at the second substantive meeting of the Panel, para. 10; Australia's
second written submission, Part III.F; Australia's opening statement at the second substantive meeting of the
Panel, paras. 9-10, 154-155.

19 Australia's first written submission, Part I1.C, para. 36 and Figure 1; Part I1.D, para. 53, Figure 3;
Australia's opening statement at the second substantive meeting of the Panel, paras. 12-15.

20 Australia's first written submission, Part I1.C, para. 36; Australia's opening statement at the second
substantive meeting of the Panel, paras. 12-15.

21 Australia's first written submission, Part I1.C, para. 36; Australia's response to Panel Question
No. 199, para. 310; Australia's opening statement at the second substantive meeting, para. 12.

22 pustralia's opening statement at the second substantive meeting of the Panel, para. 12.

23 Australia's response to Panel Question No. 199, para. 389.

24 Australia's opening statement at the second substantive meeting of the Panel, para. 14.

25 Australia's opening statement at the second substantive meeting of the Panel, para. 14.
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III. THE COMPLAINANTS HAVE FAILED TO DEMONSTRATE THAT THE TOBACCO PLAIN
PACKAGING MEASURE IS INCAPABLE OF CONTRIBUTING TO ITS OBJECTIVES

19. Australia has witnessed an acceleration in the significant decline in smoking prevalence since
the introduction of tobacco plain packaging as part of a comprehensive suite of tobacco control
measures in late 2012, as the following graph shows.?®
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20. In the same period, the consumption of tobacco products also fell. Average per capita
monthly sales in the twelve months to September 2015 fell by more than 15% as compared to the
equivalent twelve months prior to the introduction of the measure.?’

21. Nevertheless, the complainants claim that there is insufficient evidence to satisfy the Panel
that the tobacco plain packaging measure will ever contribute to its public health objectives. While
it is the complainants that bear the burden of proving this argument, Australia has demonstrated
that, properly analysed, the weight of the qualitative and quantitative evidence before the Panel
overwhelmingly supports the conclusion that the measure is apt to contribute to reducing the use
of tobacco products, and exposure to tobacco smoke.

A. THE COMPLAINANTS HAVE FAILED TO ESTABLISH ON THE BASIS OF THE QUALITATIVE
EVIDENCE BEFORE THE PANEL THAT THE MEASURE IS INCAPABLE OF CONTRIBUTING TO ITS
OBJECTIVES OR IS UNJUSTIFIABLE

22. Throughout the course of these proceedings, Australia has submitted a large body of
qualitative evidence that supports the conclusion that tobacco plain packaging is apt to contribute
to reducing the use of tobacco products and exposure to tobacco smoke. As Australia has
explained, there are multiple hypotheses that are "tested and supported by sufficient evidence"?®
which justify the conclusion that the measure is apt to contribute to Australia's public health
objectives.

23. The complainants have failed to discredit any of this evidence. The complainants' assertion
that tobacco plain packaging is incapable of contributing to its objectives amounts, at most, to a
request that the Panel take a different view of this evidence. This is insufficient as a matter of law
to establish that there is no credible evidentiary support for the conclusion that tobacco plain
packaging is capable of contributing to its objectives.

26 Australia's response to Panel Question No. 196, para. 222.
27 Australia's comments on responses to Panel Question No. 146, para. 14.
28 Appellate Body Report, Brazil - Retreaded Tyres, para. 151.
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1. The complainants have failed to sever the clear link between advertising and
smoking-related behaviours

24. The evidence shows that there is a clear link between advertising and smoking-related
behaviours and that because retail packaging represents a medium for advertising and promoting
tobacco products, the tobacco plain packaging measure is capable of affecting smoking-related
behaviours. The clear weight of scientific evidence supports this link. This evidence dates back to
the 1980s, and includes successive, eminent reports of United States Surgeons General, the World
Health Organization, the United States National Cancer Institute, and the United States Institute of
Medicine.?’ These reports have consistently concluded that tobacco companies deliberately target
their marketing and advertising to young people to "lure them into starting smoking".>°

25. There can be no real dispute that advertising increases primary demand for tobacco
products. While the complainants have attempted to dispute this, their evidence fails genuinely to
contest the proposition that tobacco advertising causes people to smoke.>*

2. The complainants' argument that tobacco product packaging does not constitute
advertising or promotion is implausible

26. Australia has placed a significant amount of qualitative evidence on the Panel record which
demonstrates that retail tobacco packaging advertises and promotes tobacco products.®? This
evidence includes marketing theory and practice,3® as well as evidence from the tobacco industry
itself, which views the package as a "billboard"3** and acknowledges that "tobacco companies, like
other consumer goods companies, see branded packaging as one of the tools of advertising."3> In
short: branded packaging functions as a form of advertising and promotion, which increase
primary demand for tobacco products.3®

27. The complainants have disputed this proposition, relying on two key arguments. First, that
packaging cannot be advertising because it does not fit within a textbook definition of "promotion".
Second, that even if packaging does generally function as advertising, it cannot serve this function
in the context of Australia's dark market. Both of these arguments are without foundation.

(a) Packaging is advertising

28. Branded packaging plays a powerful role in consumer decision-making, a proposition
supported by evidence from the tobacco industry and Australia and the complainants' marketing
experts.

29. Extensive evidence before the Panel demonstrates that the tobacco industry has developed
and exploited tobacco packaging for decades as "one of the tools of advertising" tobacco
products,®” including cigars,3® to project positive images that appeal to specific demographic
groups, especially young smokers.*°

2 Australia's first written submission, para. 64; Australia's second written submission, paras. 217-236,
citing Expert Report of F. Chaloupka, Exhibit AUS-9.

30 Australia's first written submission, Part II1.E, paras. 62-63, citing Teague, Exhibit AUS-69; R.J.
Reynolds, Exhibit AUS-70; and USA et al v. Philip Morris USA Inc., et al, Exhibit AUS-71.

31 Australia's first written submission, paras. 621-626; Australia's second written submission,
paras. 214-226.

32 Australia's first written submission, Part I1.E; Australia's opening statement at the first substantive
meeting of the Panel, paras. 26-55, and accompanying Powerpoint presentation; Australia's second written
submission, paras. 227-236.

33 Australia's first written submission, Part II.E.2(b), citing Expert Report of N. Tavassoli, Exhibit
AUS-10; and Expert Report of J.P. Dubé, Exhibit AUS-11.

34 Australia's first written submission, Part I1.E.2(a) and (c); Australia's second written submission,
para. 231. See also, JT International SA v Commonwealth of Australia, Exhibit AUS-84.

35 Australia's opening statement at the second substantive meeting of the Panel, para. 32, citing
Chantler, Exhibit AUS-81, para. 3.22.

36 Australia's first written submission, paras. 70-84; Australia's second written submission,
paras. 227-236.

37 Australia's first written submission, Part I1.E.2, citing Chantler, Exhibit AUS-81; Philip Morris, Exhibit
AUS-82; R.J. Reynolds, Exhibit AUS-83; and JT International SA v Commonwealth of Australia, Exhibit AUS-84;
Australia's second written submission, paras. 227-231; Australia's opening statement at the first substantive
meeting of the Panel, paras. 26-55, and accompanying Powerpoint presentation.
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30. Australia has submitted expert marketing evidence, including the reports of Professors Dubé
and Tavassoli,*® which explains the role packaging plays in appealing to consumers and influencing
consumer responses, including purchase and consumption behaviour.*® The complainants'
contention that packaging does not function as a form of advertising is directly contradicted by the
complainants' own submissions** and the expert report of Professor Steenkamp,* who
acknowledges that advertising plays a powerful role in consumer decision-making.**

(b) Tobacco packaging functions as advertising in Australia's dark market

31. Even if packaging is advertising, the complainants have asserted that because Australia is a

"dark market",*® packaging cannot possibly perform an advertising function.

32. This argument is contradicted by evidence from the tobacco industry itself showing that
tobacco packaging became an increasingly important form of advertising and promoting tobacco
products precisely because of Australia's dark market.*® Indeed, reviews of Australian tobacco
industry documents®’ show that the tobacco industry in Australia researched and adopted
packaging design changes because they generate positive imagery that appeals to its target
markets, notwithstanding Australia's general ban on advertising. The complainants have not even
attempted to respond to this evidence.

33. The importance of packaging in a dark market is confirmed by the expert opinions of
Professors Dubé and Tavassoli, who explained that Australia's dark market likely enhances, rather
than diminishes, the ability of tobacco packaging to serve as an effective advertising vehicle.*®
Indeed, absent tobacco plain packaging, the surfaces, shape, size, structure, materials and texture
of tobacco packaging*® could all serve an advertising and promotion function, including through the
use of branding, and figurative and design elements.>°

34. Based on the complainants' own propositions and evidence, the tobacco plain packaging
measure has clearly affected consumer behaviour in ways consistent with the packaging of tobacco
products functioning as advertising. For example, the complainants contend that the absence of
branded packaging in Australia's dark market has already altered consumers' behaviour by causing
"downtrading".>? According to the complainants' expert, Professor Steenkamp, this has occurred
because removing branding reduces consumers' willingness to pay for tobacco products in general,

38 Australia's first written submission, Part I1.E.2, paras. 74, 82, citing Hammar, Exhibit AUS-87, Exhibit
AUS-98, and Exhibit AUS-99; Swedish Match, Exhibit AUS-100; Miller et al, Exhibit AUS-102; and Swedish
Match, Exhibit AUS-103.

39 Australia's first written submission, paras. 66-86; Australia's second written submission, paras. 222-
230 citing United States Surgeon General, Exhibit AUS-76; and WHO, Exhibit AUS-80.

40 Australia's first written submission, Part I1.E.2, paras. 70-72, citing Expert Report of N. Tavassoli,
Exhibit AUS-10, and Expert Report of J.P. Dubé, Exhibit AUS-11.

41 Australia's first written submission, Part I1.E.2, paras. 70-84, citing Expert Report of N. Tavassoli,
Exhibit AUS-10; Expert Report of J.P. Dubé, Exhibit AUS-11; Expert Report of P. Slovic, Exhibit AUS-12; Expert
Report of A. Biglan, Exhibit AUS-13; Expert Report of G. Fong, Exhibit AUS-14. See also, Centre for Tobacco
Control Research Core, Exhibit AUS-90; Hammond, Exhibit AUS-91; and United States Surgeon General,
Exhibit AUS-76.

42 Cuba's first written submission, para. 197.

43 Australia's opening statement at the second substantive meeting of the Panel, paras. 41-42, citing
Expert Report of J. Steenkamp, Exhibit DOM/HND-14, para. 92.

44 Australia's response to Panel Question No. 204, para. 390; Australia's opening statement at the
second substantive meeting of the Panel, paras. 37-46; Australia's comments on responses to Panel Question
No. 197, para. 310.

45 Australia's first written submission, para.8, fn 3: Australia is a "dark market" because it has a highly
restricted regulatory environment for tobacco advertising and promotion.

6 Australia's first written submission, Part I1.E.2, para. 83, citing Philip Morris, Exhibit AUS-96.

47 Australia's first written submission, paras. 83-84, see also Expert Report of A. Biglan, Exhibit AUS-13,
paras. 69-75; Expert Report of P. Slovic, Exhibit AUS-12, paras. 60-83; and Expert Report of N. Tavassoli,
Exhibit AUS-588, paras. 42-49.

48 Australia's opening statement at the second substantive meeting of the Panel, paras. 38-39, citing
Expert Report of J.P Dubé, Exhibit AUS-583, Section VI; and Expert Report of N. Tavassoli, Exhibit AUS-588.

4 Australia's first written submission, paras. 125-131.

%0 Australia's response to Panel Question No. 204, paras. 392-399, citing Expert Report of N. Tavassoli,
Exhibit AUS-588, paras. 6-8, 20-27

51 Australia's second written submission, paras. 409-412.
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and premium products in particular, and also reduces brand loyalty.>? Professor Steenkamp opines
that tobacco plain packaging "reduces the contribution of branding to the 'intangible benefits' for
both premium and value brands" that may be conveyed to consumers, particularly of premium
products.>?

35. If branded packaging (even with a dominant graphic health warning) has the effect of
promoting the "intangible benefits" of a tobacco product, increasing a consumer's willingness to
pay for that product, and making consumers more loyal to their brand in the context of Australia's
dark market, there is no serious dispute that tobacco packaging functions as advertising.
Moreover, if, as the complainants contend, these "intangible benefits" can no longer be conveyed
to consumers as a result of tobacco plain packaging, then by their own admission, Australia has
eliminated a means of advertising tobacco products.>*

3. The complainants have failed to refute that tobacco plain packaging is capable of
affecting smoking-related behaviours by standardising tobacco products

36. If the Panel is satisfied that the tobacco plain packaging measure has eliminated an avenue
for advertising tobacco products, the overwhelming weight of the evidence demonstrating that
advertising increases smoking is a sufficient basis for the Panel to conclude that the measure is
capable of contributing to Australia's public health objectives and is not unjustifiable.

37. However, and without prejudice to the burden of proof, Australia has advanced a number of
other bases upon which the Panel can be satisfied that the measure is apt to contribute to
Australia's public health objectives. Each of these core bases of scientific inquiry — namely,
behavioural science, marketing, and economics - provides a separate hypothesis "tested and
supported by sufficient evidence"*® for the same conclusion: that by standardising the appearance
of retail tobacco packaging and products,®® the tobacco plain packaging measure is capable of
affecting smoking related-behaviours®” and will contribute to discouraging smoking initiation and
relapse, encouraging quitting, and reducing people's exposure to smoke from tobacco products.>®

(a) Behavioural science

38. The premise of tobacco plain packaging is that by reducing the appeal of tobacco products,
increasing the effectiveness of graphic health warnings, and removing the ability of packaging to
mislead, tobacco plain packaging will lead to behavioural change.*® This premise is supported by
behavioural psychology,®® as well as by the complainants' own evidence, which confirms that
tobacco plain packaging has reduced the appeal of tobacco products and increased the
effectiveness of graphic health warnings,®! and that these effects were durable.®?

39. As Australia stated at the second substantive meeting of the Panel, these are important
concessions on the part of the complainants. By accepting that the measure has reduced the
appeal of tobacco products and increased the noticeability of graphic health warnings, the
complainants' own experts have confirmed the findings of many of the published studies which
were undertaken to investigate the effects of tobacco plain packaging, including experimental

52 Australia's opening statement at the second substantive meeting of the Panel, paras. 41-42, citing
Expert Report of J. Steenkamp, Exhibit DOM/HND-14, paras. 96-97.

53 Australia's opening statement at the second substantive meeting of the Panel, paras. 40-44, citing
Expert Report of J. Steenkamp, Exhibit DOM/HND-14, para. 93.

5 Australia's opening statement at the second substantive meeting of the Panel, para. 42.

55 Appellate Body Report, Brazil - Retreaded Tyres, para. 151.

%6 Australia's second written submission, Part 11.C.5(a) and (c).

57 Australia's first written submission, Part I1.1.4; Australia's second written submission, paras. 237-255;
Australia's opening statement at the second substantive meeting of the Panel, paras. 34-46.

58 Australia's opening statement at the second substantive meeting of the Panel, paras. 49-63;
Australia's second written submission, paras. 227-236, 444-459 and 476-481.

59 Tobacco Plain Packaging Act, Exhibit AUS-1, section 3.

80 Australia's first written submission, Part II.1.3; Australia's second written submission, Part III1.D.3;
Australia's opening statement at the second substantive meeting of the Panel, paras. 49-63.

81 Australia's opening statement at the second substantive meeting of the Panel, para. 51; Australia's
response to Panel Question No. 196, paras. 228-233, citing Expert Report of I. Ajzen et al, Exhibit DOM/IDN-2,
Table 1A, p. 22 and Table 2A, p. 26; and Expert Report of I. Ajzen et al, Exhibit DOM/IDN-4, Table 1, p. 6.

2 Australia's opening statement at the second substantive meeting of the Panel, para. 51, citing Expert
Report of I. Ajzen et al, Exhibit DOM/IDN-2, Table 1A (final column), p. 22 and Table 2A (final column), p. 26.
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evidence.®® These concessions represent a remarkable evolution from the complainants' early
arguments that the body of literature supporting the tobacco plain packaging measure was biased,
unpublishable and unavailing.®* The complainants' own evidence affirms the correctness and utility
of at least 50 studies on the Panel record.®®

40. Australia has submitted several reports by behavioural experts (including Professor Slovic,
Professor Fong, Dr Biglan, and Dr Brandon)®® that have established that, by reducing the appeal of
tobacco products, increasing the effectiveness of graphic health warnings, and reducing the ability
of the pack to mislead, the tobacco plain packaging measure will result in behavioural change,®’
such as reduced smoking initiation®® and relapse, and increased quitting.®® This evidence is also
consistent with the conclusions of Advocate General Kokott of the European Court of Justice in her
recently released opinion on tobacco plain packaging,’® as well as the substantial body of evidence
on the effects of tobacco marketing and advertising;’! and the tobacco industry's own marketing
strategies.”?

41. In seeking to contest that the tobacco plain packaging measure will alter smoking behaviour
through these mechanisms, the complainants have relied principally on the evidence of
Professor Ajzen. Professor Ajzen, relying on his own theoretical construct of human behaviour,
claims that there is no evidence of the measure's effects moving from appeal through to intentions
and then behaviour. In reaching this conclusion, Professor Ajzen ignores the evidence of changes
in intentions revealed in post-implementation studies’® and changes in behaviour revealed in the
evidence.”* Professor Ajzen instead focuses on surveys that are not designed to pick up the effects
of the measure on the cohort at which it is primarily directed - youth who have not yet initiated
smoking.

42. Professor Ajzen's view that the appeal of tobacco products is not related to smoking
behaviour’® is contradicted by decades of research on the effects of tobacco marketing on smoking
behaviour, the tobacco industry's own internal research, the complainants' own arguments on
"downtrading”, and, in the words of the Quebec Superior Court, flies "furiously in the face of
common sense and normal business practice."”®

63 Australia's opening statement at the second substantive meeting of the Panel, paras. 65-68, citing, in
particular, Thrasher et al, Exhibit AUS-229; and Wakefield et al, Exhibit AUS-149.

84 Australia's opening statement at the second substantive meeting of the Panel, paras. 65-67;
Australia's comments on responses to Panel Question No. 197, para. 351.

85 Australia's opening statement at the second substantive meeting of the Panel, paras. 65-67.

86 Australia's first written submission, paras. 78 and 98, citing Expert Report of P. Slovic, Exhibit AUS-
12; Expert Report of A. Biglan, Exhibit AUS-13; Expert Report of G. Fong, Exhibit AUS-14; Expert Report of T.
Brandon, Exhibit AUS-15; Australia's second written submission, citing Expert Report of A. Biglan, Exhibit AUS-
533; Expert Report of G. Fong, Exhibit AUS-531; Expert Report of P. Slovic, Exhibit AUS-532; and Expert
Report of T. Brandon, Exhibit AUS-534; Australia's response to Panel Question No. 196, para. 249, citing
Expert Report of G. Fong, Exhibit AUS-585.

57 Australia's first written submission, Part I1.1.3; Australia's second written submission, paras. 452-459;
Australia's opening statement at the second substantive meeting of the Panel, paras. 49-63.

8 Australia's first written submission, paras. 92-96, 161; Australia's response to Panel Question No.
196, para. 260, citing Expert Reports of P. Slovic, Exhibit AUS-12, paras. 26, 46-51, 60-67, and Exhibit AUS-
532, paras. 77-80; Expert Reports of A. Biglan, Exhibit AUS-13, paras. 32-51, 177-178, and Exhibit AUS-533,
paras. 6-15; Expert Report of G. Fong, Exhibit AUS-14, paras. 141-179; Expert Report of N. Tavassoli, Exhibit
AUS-10, paras. 50-53, 68, 78-85; and Expert Report of J. Samet, Exhibit AUS-7, para. 125; Australia response
to Panel Question No. 196, para. 268.

9 Australia's first written submission, paras. 97-102, 201-205, citing Expert Report of A. Biglan, Exhibit
AUS-13; Australia's opening statement at the second substantive meeting of the Panel, para. 68; Australia's
response to Panel Question No. 196, para. 276, citing Expert Reports of T. Brandon, Exhibit AUS-15, and
Exhibit AUS-534.

70 Australia's comments on responses to Panel Question No. 159, para. 98, citing the Opinion of
Advocate General Kokott, Exhibit AUS-608.

71 Australia's first written submission, paras. 87-102; Australia's second written submission, paras. 217-
236.

72 Australia's first written submission, paras. 73-74, 77, 80-83, 85, 95; Australia's second written
submission, paras. 221-222, 227-233.

73 Australia's first written submission, para. 355, citing Young et al, Exhibit AUS-214.

74 Australia's first written submission, para. 202, citing Zacher et al, Exhibit AUS-222; and Zacher et al,
Exhibit AUS-223. See also, Expert Report of T. Chipty, Exhibit AUS-591, p.33, Table 5.

75 Powerpoint presentation of I. Ajzen displayed during Dominican Republic's opening statement at the
second substantive meeting of the Panel, slide 10.

76 Australia's closing statement at the first substantive meeting of the Panel, para. 5 and fn 2.
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43. Further, there are many accepted approaches to determining the effect of appeal on
behaviour that do not rely on Professor Ajzen's particular theory, including those explained by
Professor Slovic,”” Professor Fong’® and Dr Biglan’® in their expert reports for Australia.

44. The totality of the significant volume of public health literature and experimental evidence,
and the opinions of Australia's experts in behavioural psychology, combined with the complainants'
own arguments, means there cannot be any serious question that the tobacco plain packaging
measure has reduced the appeal of tobacco products and increased the effectiveness of graphic
health warnings, and thus that the mechanisms through which the measure is designed to work
are in place.

45. Accordingly, behavioural science provides credible hypotheses, tested and supported by
sufficient evidence, that demonstrate that the measure will contribute to its public health
objectives. The evidence submitted by the complainants on this point has not only failed to rebut
Australia's arguments, but has in fact confirmed that the tobacco plain packaging measure is
working as intended.

(b) Marketing

46. Marketing science also confirms the link between the impact of tobacco plain packaging on
product appeal and smoking behaviour.!® As outlined in paras. 28-35, both Australia and the
complainants' marketing experts agree that packaging has the power to influence a consumer's
perception of the quality and characteristics of tobacco products.

47. On this basis, Professor Dubé explained that the adoption of standardised packaging would
likely reduce the perceived quality of tobacco products and reduce consumers' willingness to pay
for them.®! His assessment of the likely effects of tobacco plain packaging was confirmed by the
findings of the Tracking Survey.®? Professor Dubé's view is that because tobacco plain packaging
reduces the desirability of tobacco brands, and reduces consumers' willingness to pay across all
price segments (propositions accepted by the complainants' marketing expert,
Professor Steenkamp),®® there will be a reduction in total primary demand for tobacco products as
a result of the measure.

(c) Economics
48. Finally, the field of economics offers a straightforward explanation as to why reducing the
appeal of tobacco products and increasing the effectiveness of health warnings on tobacco
packaging will lead to changes in smoking behaviour.®* This analysis depends upon three
propositions. All three propositions are substantiated by the complainants' own experts.

49. First, it is agreed between the economic experts that

if one believes that plain packaging will both reduce the appeal of tobacco products
and increase their prices, then one does not need a model to assess plain packaging's

77 Australia's second written submission, paras. 454-455, citing Expert Reports of P. Slovic, Exhibit
AUS-12 and Exhibit AUS-532.

78 Australia's second written submission, para. 453, citing Expert Report of G. Fong, Exhibit AUS-14.

7% Australia's second written submission, para. 456, citing Expert Reports of A. Biglan, Exhibit AUS-13
and Exhibit AUS-533.

80 Australia's first written submission, paras. 55, 70-84; Australia's opening statement at the second
substantive meeting of the Panel, paras. 37-46, citing Expert Reports of J.P. Dubé, Exhibit AUS-11 and Exhibit
AUS-583; and Expert Reports of M. Katz, Exhibit AUS-18, and Exhibit AUS-584.

81 Australia's opening statement at the second substantive meeting of the Panel, para. 59, citing Expert
Report of J.P. Dubé, Exhibit AUS-11, paras 25-37.

82 Australia's opening statement at the second substantive meeting of the Panel, para. 51, citing Expert
Report of I. Ajzen et al, Exhibit DOM/IDN-2, Table 1A p. 22.

83 Australia's opening statement at the second substantive meeting of the Panel, para.60, citing Expert
Report of J. Steenkamp, Exhibit DOM/HND-14, paras. 92-93.

84 Australia's second written submission, paras. 479-480; Australia's opening statement at the first
substantive meeting of the Panel, paras. 61-63.
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impact ... the conclusion is immediate because both of these effects push consumption
down.®®

50. Second, and as outlined above at paras. 38-41, it is agreed that the 2012 tobacco packaging
changes have reduced the appeal of tobacco products as intended by the measure.8®

51. Third, it is agreed that since the introduction of tobacco plain packaging, prices for tobacco
products have increased.®” The complainants' expert, Professor Klick, and Australia's expert,
Professor Katz, have both considered this phenomenon. Professor Klick's view is that tobacco plain
packaging appears to have caused tobacco prices to rise.®® Professor Katz in his reports has
provided a theoretical explanation for why this is so, as well as empirical evidence demonstrating
this fact.®Thus, where the tobacco plain packaging measure has reduced the appeal of tobacco
products, and the price of tobacco products has increased since the measure's introduction, the
clear prediction of economics is that demand for tobacco products will fall.

52. Indeed, a fall in demand is precisely what has been observed in the data. As described
above at paras. 14-16 and 19-20, smoking prevalence and tobacco consumption have both fallen
since the introduction of the tobacco plain packaging measure. Given the strength of the
theoretical underpinning for the measure, it would be perverse to find that none of the observed
declines in prevalence and consumption since the introduction of tobacco plain packaging are
attributable to that measure.

4, Conclusion

53. The qualitative evidence strongly supports the conclusion that tobacco plain packaging has
made and is capable of making a contribution to Australia's public health objectives. Indeed, the
evidence upon which Australia relies in support of the tobacco plain packaging measure "reflects at
least the majority view, and potentially the unanimous view" within the international scientific
community.®® Each of the separate hypotheses outlined above leads to the same conclusion: the
tobacco plain packaging measure is apt to contribute to Australia's objectives to improve public
health by discouraging initiation of tobacco use; encouraging cessation; discouraging relapse; and
reducing people's exposure to tobacco smoke.

B. THE COMPLAINANTS HAVE FAILED TO ESTABLISH ON THE BASIS OF THE QUANTITATIVE
EVIDENCE BEFORE THE PANEL THAT THE MEASURE IS INCAPABLE OF CONTRIBUTING TO ITS
OBJECTIVES OR IS UNJUSTIFIABLE

54. The post-implementation quantitative evidence is consistent with the substantial body of
qualitative evidence in demonstrating that tobacco plain packaging is apt to contribute to
Australia's public health objectives.

55. The fact that smoking prevalence and tobacco consumption have declined to their lowest
levels in decades since the introduction of the tobacco plain packaging measure provides
quantitative evidence, consistent with the qualitative evidence presented above, that the tobacco
plain packaging measure is capable of contributing to reducing smoking behaviour.

56. In the face of this quantitative evidence, the complainants have, in relation to datasets of
varying quality, attempted to isolate the specific effects of Australia's tobacco packaging changes
from all of the other tobacco control measures that Australia has adopted. The complainants rely

85 Australia's comments on responses to Panel Question No. 197, paras. 297-298, citing Expert Report
of D. Neven, Exhibit HON-123, para. 73.

86 See Australia's first written submission, paras. 148-162; Australia's opening statement at second
substantive meeting of the Panel, para. 65.

87 Australia's second written submission, para. 412; Australia's response to Panel Question No. 151,
para. 42; Australia's comments on response to Panel Question No. 197, paras. 294-298.

88 Australia's response to Panel Question No. 151, para. 42, citing Expert Report of J. Klick, Exhibit
HND-122, fn 71.

89 Australia's comments on response to Panel Question No. 197, paras. 294-298, citing Expert Reports
of M. Katz, Exhibit AUS-18, and Exhibit AUS-584.

90 Australia's second written submission, paras. 271-272; Australia's response to Panel Question No.
206; Australia's comments on the complainants' responses to Panel Question No. 206; Panel Report, US -
Clove Cigarettes, para. 7.401.
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on an asserted inability to demonstrate a positive effect from those changes as evidence that the
measure has not contributed and will not contribute to its public health objectives.®!

57. In doing so, the complainants disregard the relevant legal and evidentiary standards for
assessing the contribution of a measure to its public health objectives.®? In particular, the
complainants' arguments ignore the Appellate Body's findings in Brazil - Retreaded Tyres that:

. certain complex public health or environmental problems may be
tackled only with a comprehensive policy comprising a multiplicity of
interacting measures. In the short term, it may prove difficult to isolate
the contribution to public health or environmental objectives of one
specific measure from those attributable to the other measures that are
part of the same comprehensive policy. Moreover, the results obtained
from certain actions ... can only be evaluated with the benefit of time.?>

58. Tobacco plain packaging is clearly such a measure and should be approached in the way
recommended by the Appellate Body. The complainants cannot discharge their burden merely by
asserting that at this point in time they are unable to isolate the specific effects of the measure in
the data.

59. Further, even if the evidence established that at this point, the measure has had no
discernible effect on smoking initiation, quitting, relapse or smoking around others in its first three
years of implementation (which it does not), such evidence would be insufficient to establish that
the measure is not apt to contribute to its public health objectives in the future. Tobacco plain
packaging is a long term public health measure that, for the reasons explained below, will take
time for its full effects to become apparent. In addition, the measure's immediate effects may be
difficult to isolate in the short term in the datasets that are available. Finally, the complainants’
attempts to demonstrate that there is no effect from tobacco plain packaging on smoking
behaviour that can be discerned and isolated in the current data sets have failed. The
complainants' quantitative evidence is deeply flawed and when these flaws are corrected, the
quantitative evidence is consistent with tobacco plain packaging already having an effect.

1. Tobacco plain packaging is a long term measure

60. Throughout these proceedings, the complainants have contended that whether or not an
effect of the measure can be isolated within the short time since its implementation is dispositive.
Contrary to the complainants' arguments,® the tobacco plain packaging measure was always
expected to have its greatest effects in the long term®> - a fact explicitly acknowledged at the time
of the measure's introduction.®® This is due to the time required for the cohort of children who
have never been exposed to fully-branded tobacco packaging to reach adolescence and therefore
to be included in national health surveys; and the nature of tobacco addiction.®’

61. In these circumstances, even if the complainants had succeeded in establishing that the
measure has had no effect at this point in time (which they have not), this would not be sufficient
to discharge the complainants' burden. The complainants must instead establish that not only has
the tobacco plain packaging measure not worked to date, it will never work.

2. The immediate effects of the measure may be difficult to discern in the data

! See, e.g. Dominican Republic's response to Panel Question No. 126, para. 273; Honduras' response to
Panel Question No. 124, p. 35.

92 Australia's second written submission, paras. 434-439.

93 Australia's second written submission, para. 436; Appellate Body Report, Brazil - Retreaded Tyres,
para. 151.

%4 See, e.g., the Dominican Republic's response to Panel Question No. 126, para. 283; Honduras'
response to Panel Question No. 126, p. 37; Indonesia's Response to Panel Question No. 126, para. 77.

95 Australia's first written submission, para. 12; Australia's second written submission, paras. 495-499;
Australia's opening statement at the second substantive meeting of the Panel, para. 20; Australia's response to
Panel Question No. 200, para. 320.

9 Australia's first written submission, para. 670, Annexure E, paras. 11-17; Australia's second written
submission, paras. 489, 492-505;

7 Australia's first written submission, para. 670, Annexure E, para. 12; Australia's second written
submission, paras. 495-496.
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62. The complainants' claimed inability to isolate a statistically significant effect on smoking
prevalence or tobacco consumption that is attributable to the tobacco plain packaging measure in
the short time since the measure's implementation does not in itself establish that the measure is
not already working.®® Time is required for the effects of tobacco control measures, like tobacco
plain packaging, to be detected and isolated in the data.®® As Professor Chaloupka demonstrated,
it took four years before statistically significant effects of the introduction of graphic health
warnings in Canada could be discerned in the relevant data.!®®

63. As Dr Chipty and Professor Scharfstein explain, there is significant scope for the policy to be
working exactly as intended but for its effects to prove difficult to isolate in the data in the short-
term.'% Australia has addressed the complainants' experts' attempts to respond to some aspects
of this evidence.'%? In other respects, the complainants and their experts have simply failed to
respond at all to the evidence of Australia's experts.%3

64. The complainants' related contention that the effects of the tobacco plain packaging
measure will "wear out" over time is equally unfounded and contrary to the available evidence.%
The complainants' own evidence establishes that the reduced appeal associated with tobacco plain
packaging did not wear out.'®® Further, a number of post-implementation studies reveal that
tobacco plain packaging has had certain effects on smoking behaviour, including a significant and
lasting reduction in smoking at outdoor venues where children are present.'°® The expert reports
of Professors Slovic and Dubé clearly demonstrate that the permanent absence of features
designed to appeal to consumers and potential consumers does not "wear out" - tobacco
packaging does not become more appealing in the continued absence of such features.'?’
Professor Chaloupka's evidence establishes that, in fact, the impact of tobacco plain packaging is
likely to grow over time.1%

3. The post-implementation quantitative evidence supports the proposition that the
measure is working

65. Australia has explained at paras. 56-65 above that a claimed inability to isolate a plain
packaging effect in the limited period since the measure's implementation is insufficient to
discharge the complainants' legal burden. However, assuming arguendo that such a conclusion
would be determinative of whether the measure is apt to contribute to its public health objectives,
the evidence before the Panel is plainly insufficient to demonstrate that the measure has in fact
made no contribution to its public health objectives since its introduction. Indeed, properly
analysed, the evidence indicates that the measure is already working.

66. In particular, Australia's evidence including that of Dr Chipty shows that the 2012 packaging
changes have made a statistically significant contribution to reductions in smoking prevalence and
tobacco consumption. Dr Chipty has also demonstrated that small reasoned corrections to the

98 Australia's second written submission, paras. 495-499; Australia's comments on responses to Panel
Question No. 197, para. 211, citing Expert Reports of T. Chipty, Exhibit AUS-586, paras. 34-40, and Exhibit
AUS-591, paras. 47-52.

9 Australia's first written submission, Annexure E, paras. 12, 14-15; Australia's second written
submission, paras. 492-505; Australia's response to Panel Question No. 200, paras. 319-341.

100 Australia's first written submission, Annexure E, para. 16; Australia's response to Panel Question
No. 126, para. 160, fn 38; Australia's second written submission, para. 497; Australia's response to Panel
Question No. 200, paras. 333-335, citing Expert Report of F. Chaloupka, Exhibit AUS-9, paras. 89-96;
Australia's comments on responses to Panel Question No. 197, paras. 262-267.

101 Australia's first written submission, Annexure E, paras. 14-15 and 23-45; Australia's response to
Panel Question No. 4, paras. 3-12; Australia's response to Panel Question No. 200, paras. 329-332.

102 Australia's response to Panel Question No. 200, paras. 329-332.

103 Australia's comments on responses to Panel Question No. 197, para. 213, fn 341, citing Expert
Report of D. Scharfstein, Exhibit AUS-587.

104 Australia's second written submission, paras. 501-505; Australia's response to Panel Question
No. 196, paras. 243-247; Australia's comments on responses to Panel Question No. 197, paras. 377-380;
Australia's comments on responses to Panel Question No. 203, paras. 395-400.

105 Australia's comments on responses to Panel Question No. 203, para. 398.

106 Australia's second written submission, para. 464, citing Zacher et al, Exhibit AUS-223.

107 Australia's second written submission, paras. 502-504; Australia's comments on responses to Panel
Question No. 203, para. 398.

108 Australia's comments on responses to Panel Question No. 197, para. 380.
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models originally proposed by the complainants produce results showing a statistically significant
plain packaging effect.

67. The complainants' experts have responded to this evidence by abandoning the models they
originally advocated and creating multiple new models with more restrictive assumptions;!%
making unfounded criticisms of Australia's expert, including criticising her adoption of approaches
to the data that they themselves originally endorsed;!!° falsely asserting that Australia has only
responded to a narrow subset of the complainants' empirical evidence;!!! and reporting their
results in ways that are more restrictive than the approach originally advocated by the

complainants earlier in these proceedings.!!?
4. Conclusion

68. Accordingly, the complainants have no credible basis for asserting that they have
demonstrated on the basis of "consistent and clear" evidence that the tobacco plain packaging
measure has "not worked" and will not work in the future.!'® Rather, the quantitative data upon
which the complainants rely are entirely consistent with the measure having contributed to
reducing smoking prevalence and tobacco consumption in the Ilimited period since its
implementation. The assessment of the available post-implementation quantitative data thus
confirms that the complainants have failed to discharge their burden of establishing that the
tobacco plain packaging measure has not contributed and is not apt to contribute to its objectives.

IvV. THE COMPLAINANTS HAVE FAILED TO DEMONSTRATE THAT THE TOBACCO PLAIN
PACKAGING MEASURE IS INCONSISTENT WITH THE TRIPS AGREEMENT

69. The complainants' claims under the TRIPS Agreement are based on interpretations of the
relevant provisions that find no basis in the ordinary meaning of these provisions, properly
interpreted in their context and in light of the object and purpose of the Agreement. Rather, their
claims are based on theories of "interests" that supposedly "pervade" the TRIPS Agreement, and
on attempts to rewrite various provisions of the TRIPS Agreement to create rights and obligations
that do not exist in the text itself.

A. THE COMPLAINANTS HAVE FAILED TO DEMONSTRATE THAT THE MEASURE IS
INCONSISTENT WITH ARTICLE 20 OF THE TRIPS AGREEMENT

70. The complainants have failed to establish a prima facie case that the tobacco plain
packaging measure imposes "special requirements" that "encumber" the "use of a trademark in
the course of trade". In particular, the complainants have failed to demonstrate how any special
requirements imposed by the measure encumber the use of a trademark to distinguish the goods
or services of one undertaking from those of other undertakings in the course of trade and have
therefore failed to demonstrate the threshold applicability of Article 20. Even if the complainants
have established a prima facie case of applicability, they have failed to demonstrate that any
encumbrance imposed by the tobacco plain packaging measure has been imposed "unjustifiably".

1. The complainants have failed to establish that the measure encumbers by special
requirements the use of trademarks in the course of trade

(a) The relevant "use" of a trademark under Article 20 of the TRIPS Agreement
is the use of a trademark to distinguish the goods or services of one undertaking
from those of other undertakings

71. All parties appear to agree that, to establish a violation of Article 20, a complainant must
demonstrate that any special requirements imposed by the measure at issue "encumber" the "use"

109 Australia's opening statement at the second substantive meeting of the Panel, paras. 105-108;
Australia's response to Panel Question No. 196, paras. 185, 188-220; Australia's comments on responses to
Panel Question No. 197, paras. 229-233, 238-244, 245-247.

110 Australia's comments on responses to Panel Question No. 197, paras. 223-54,

111 Australia's comment on response to Panel Question No. 197, paras. 220-225.

112 Australia's opening statement at the second substantive meeting of the Panel, paras. 90-104;
Australia's comments on responses to Panel Question No. 197, paras. 255-261.

113 Australia's comments on responses to Panel Question No. 197, paras. 257, 259-261.
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of a trademark in the course of trade. The parties further appear to agree that Article 15.1 of the
TRIPS Agreement provides the basis for identifying the relevant "use" of a trademark under
Article 20;'* and that this "use" is the use of a trademark to distinguish the goods or services of
one undertaking from those of other undertakings.'’® To demonstrate that a measure encumbers
the "use" of a trademark in the course of trade under Article 20, a complainant must therefore
demonstrate that the measure encumbers the use of a trademark "to distinguish the goods or
services of one undertaking from those of other undertakings".

72. Until the second substantive meeting of the Panel, however, the parties appeared to
disagree on what it means for trademarks to "distinguish" the goods of one undertaking from
those of other undertakings. The complainants argued that the relevant "use" of a trademark
under Article 20 also encompasses the use of a trademark to "distinguish" products "in terms of
their quality, characteristics, and reputation".}!® This proposition has no interpretative foundation.
Nothing in the text of Article 15.1 refers to the use of trademarks to distinguish products in terms
of their "quality, characteristics, and reputation”, or even implies such a use. Rather, the formula
is taken from a different section of the TRIPS Agreement - Section 3 - which pertains to
geographical indications.*’

73. In an evolution of their position,!'® the complainants now appear to accept Australia's
understanding of which "use" of a trademark is relevant under Article 20 and which "uses" are not.
While the complainants' formula of "quality, characteristics, and reputation" appeared to be simply
a euphemism for the use of trademarks to advertise and promote tobacco products,!!® in the
course of the proceedings the complainants recharacterised their notion of "quality, characteristics,
and reputation", as referring to the "consistency" function of trademarks.!?® The parties now
appear to agree that it is the ability of a trademark to convey a consistency of quality, rather than
any particular perceived quality ("high quality", "value", "masculine", "feminine", etc.) that may be
relevant to the source distinguishing function of trademarks described by Article 15.1 of the

TRIPS Agreement.

(b) The use of trademarks to advertise and promote the trademarked product is
not a relevant "use" of trademarks under Article 20 of the TRIPS Agreement

74. In addition to distinguishing the products of one undertaking from those of other
undertakings, it is widely recognised that trademarks serve an advertising function by conveying
certain associations with the trademarked product.!?! Particularly in the case of a largely
undifferentiated consumer product like tobacco products, trademark owners carefully calibrate the
associations conveyed by the trademark to appeal to different market segments.!??

75. While the use of trademarks to advertise and promote a product is an acknowledged
function of trademarks, no party (or third party) has advanced an argument as to why this should
be considered a relevant "use" of trademarks under Article 20. It therefore appears to be common
ground that limiting the use of trademarks to increase the perceived appeal of tobacco products is
not an "encumbrance" upon the use of trademarks that falls within the scope of Article 20. It

114 See Dominican Republic's first written submission, para. 248; Indonesia's first written submission,
para. 132; Honduras' first written submission, para. 155; Cuba's response to Panel Question No. 87.

115 Australia's second written submission, para. 86.

116 pominican Republic's first written submission, paras. 14, 240; Dominican Republic's response to
Panel Question No. 87, para. 4; Honduras' first written submission, para. 144; Indonesia's response to Panel
Question No. 87, para. 2.

117 Australia's second written submission, paras. 97-103; Australia's comments on the complainants'
responses to Panel Question Nos. 167 and 168, para. 127.

118 See in particular the Dominican Republic's opening statement at the second substantive meeting of
the Panel, para. 7; the Dominican Republic's response to Panel Question No. 167; Australia's comments on
responses to Panel Question Nos. 167 and 168, paras. 127-129.

119 Australia's second written submission, para. 118; Australia's comments on responses to Panel
Question Nos. 167 and 168, para. 128.

120 pominican Republic's opening statement at the second substantive meeting of the Panel, para. 7;
Australia's comments on the complainants' responses to Panel Question Nos. 167 and 168, para. 130.

121 australia's second written submission, para. 91. See also Expert Report of N. Tavassoli, Exhibit
AUS-10, para. 34.

122 5ee Expert Report of N. Tavassoli, Exhibit AUS-10, Sections 2.1-2.4; Australia's first written
submission, paras. 71-82, 85-86, and exhibits cited therein.
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follows that evidence pertaining to such a limitation, at which the tobacco plain packaging measure
is directed, is not relevant to establishing a prima facie case of inconsistency under this provision.

(c) The complainants have not even attempted to demonstrate that the tobacco
plain packaging measure encumbers the relevant use of trademarks in the course
of trade

76. The existence of an encumbrance is an evidentiary question. While the complainants have
placed massive quantities of expert evidence on the record of this dispute, including
commissioning numerous studies and empirical analyses specifically for these proceedings, they
have failed to adduce any relevant evidence.'?® In particular, they have offered no evidence at all
that any special requirements established by the tobacco plain packaging measure encumber the
use of trademarks to distinguish the tobacco products of one undertaking from those of other
undertakings - even in response to the Panel's specific question asking them to identify such
evidence.'”* The complainants' inability to identify any empirical evidence to support this
contention, which is a key element of their claim under Article 20, is also notable in the light of
their insistence that the Panel focus exclusively on post-implementation empirical evidence to
assess the effectiveness of the tobacco plain packaging measure.!?®

77. Absent such empirical evidence, the Dominican Republic and Indonesia fall back on their
arguments concerning "downtrading" as "evidence" that the permitted use of brand and variant
names on retail tobacco packaging does not "adequately distinguish commercial source, quality,
characteristics, and reputation."!?® However, the complainants' downtrading theory is based on the
inability of tobacco companies to use figurative elements and other design features to create
perceived differences between "premium" and "value" brands.!?” As all parties agree, the use of
trademarks to advertise and promote a product (e.g. by creating perceptions or positive
associations with the product) is not part of the source distinguishing function of trademarks
protected under Article 20. The complainants' downtrading assertions, even if proven, therefore in
no way discharge their task of demonstrating that the tobacco plain packaging measure
encumbers the source distinguishing function of a trademark.!2®

78. In the absence of any evidence, the complainants essentially argue that because Article 15.1
of the TRIPS Agreement provides that "[a]ny sign, or any combination of signs", including
"figurative elements and combinations of colours", shall be "eligible for registration as
trademarks", any limitation on the use of colours, figurative elements, and other signs that are
eligible for registration as trademarks constitutes an encumbrance on the capability to distinguish
the goods of one undertaking from those of other undertakings.'?® Such an argument in no way
discharges the complainants' burden of demonstrating that any special requirements established
by the tobacco plain packaging measure encumber the use of a trademark to distinguish the
products of one undertaking from those of another in the course of trade.*®

2. Article 20 does not encompass the prohibitive elements of the tobacco plain
packaging measure

123 pustralia's second written submission, paras. 121-128; Australia's comments on responses to Panel
Question Nos. 167 and 168, paras. 133-136, 141; Dominican Republic's response to Panel Question No. 206,
para. 313; Honduras' response to Panel Question No. 206; Cuba's response to Panel Question No. 206.

124 See Dominican Republic's response to Panel Question No. 167, para. 185; Cuba's response to Panel
Question No. 168; Honduras' response to Panel Question No. 168; and Indonesia's response to Panel Question
No. 168, paras. 32-34.

125 pustralia's comments on responses to Panel Question Nos. 167 and 168, paras. 136;

Dominican Republic's response to Panel Question No. 206, para. 313; Honduras' response to Panel Question
No. 206; Cuba's response to Panel Question No. 206.

126 pominican Republic's response to Panel Question No. 167, para. 185; Indonesia's response to Panel
Question No. 168, para. 31.

127 See para. 33 above; Expert Report of J. Steenkamp, Exhibit DR-HON-5, paras. 62, 64;

Dominican Republic's response to Panel Question No. 169, para. 194.

128 Australia's comments on responses to Panel Question Nos. 167 and 168, paras. 137-138.

129 Dominican Republic's first written submission, paras. 365-366; Dominican Republic's response to
Panel Question No. 167, para. 170; Honduras' responses to Panel Question Nos. 87 and 168; Cuba's response
to Panel Question No. 87; Indonesia's response to Panel Question No. 87.

130 Australia's comments on responses to Panel Question Nos. 167 and 168, paras. 139-141.
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79. Article 20 of the TRIPS Agreement does not encompass the aspects of the tobacco plain
packaging measure which prohibit the use of trademarks on tobacco packaging and products.
Properly interpreted in context, Article 20 concerns special requirements that encumber how a
trademark may be used when municipal law otherwise permits the use of trademarks.!3! A
contrary interpretation of Article 20 has the potential to bring within its scope a variety of
measures that, in Australia's view, were never intended to be covered by the TRIPS Agreement,
such as advertising restrictions and point-of-sale restrictions.!3?> The complainants appear to agree
with Australia that Article 20 was not meant to cover these types of measures,33 arguing that the
term "special requirements" does not encompass measures that only "incidentally" affect the use
of trademarks.'3* It is on this basis that the complainants seek to explain the application of
Article 20 to the tobacco plain packaging measure, but not to other measures. The complainants
have provided no interpretative basis for this distinction.'3> All third parties that address this issue
agree that there is no basis for the distinction.'*®* Nor can the complainants articulate how such a
distinction would operate in practice.

80. However, assuming arguendo that the special requirements include both the prohibitive and
permissive aspects of the measure, and considering the tobacco plain packaging measure as a
whole, the fact remains that the complainants have failed to adduce any evidence to demonstrate
that the measure encumbers the ability of the permitted word mark, in a standardised form, to
distinguish the product of one undertaking from those of other undertakings.*’

3. The complainants' interpretation of the term "unjustifiably" is unfounded

81. Even if the Panel were to find that the complainants have proven that the tobacco plain
packaging measure encumbers by special requirements a relevant use of trademarks in the course
of trade, the complainants have failed to prove that Australia has imposed this encumbrance
"unjustifiably".

82. All parties appear to agree that, in order to be found not "unjustifiable", the encumbrance
must be imposed in pursuit of a legitimate objective.!*® The legitimacy of Australia's public health
objectives has not been questioned in this dispute. All parties also appear to agree that, in order to
be found not "unjustifiable", there must be a nexus between the encumbrance imposed by the
special requirements and its legitimate objective,'®® and this connection must be one that is
rational or reasonable.

83. However, the Dominican Republic, Honduras, Cuba and a minority of the third parties
believe that in order to be found not "unjustifiable", the encumbrance must be the /east-restrictive
option available to accomplish the Member's legitimate objective, in light of reasonably available
alternatives that would make an equal or greater degree of contribution to the fulfilment of that

131 Australia's first written submission, paras. 338-345.

132 pustralia's second written submission, paras. 132-139.

133 See Honduras' opening statement at the first substantive meeting of the Panel, para. 27. See also
Dominican Republic's opening statement at the first substantive meeting of the Panel, para. 16.

134 See Dominican Republic's response to Panel Question No. 38; see also Indonesia's response to Panel
Question No. 38; Honduras' response to Panel Question No. 38.

135 See, e.g. Dominican Republic's response to Panel Question No. 95; Dominican Republic's opening
statement at the first substantive meeting of the Panel, paras. 15-17; Honduras' response to Panel Question
No. 38; Honduras' opening statement at the first substantive meeting of the Panel, paras. 23-26; Indonesia's
response to Panel Question Nos. 95, 96. See Australia's first written submission, para. 341; Australia's
response to Panel Question No. 38; Australia's second written submission, paras. 134-142; Australia's
comments on responses to Panel Question No. 172, paras. 155-159.

136 See also Norway's third party response to Panel Question No. 13; South Africa's third party response
to Panel Question No. 13; Chinese Taipei's third party response to Panel Question No. 13; New Zealand's third
party response to Panel Question No. 13; Canada's third party response to Panel Question No. 13.

137 pustralia's first written submission, para. 344; Australia's second written submission, para. 213 and
fn. 211.

138 Australia's first written submission, para. 366; Dominican Republic's first written submission, para.
743; Honduras' first written submission, para. 296; Cuba's first written submission, paras. 319-320;
Indonesia's response to Panel Question No. 108.

139 Australia's first written submission, paras. 370-383; Dominican Republic's first written submission,
para. 388; Honduras' first written submission, para. 296; Cuba's first written submission, paras. 317-318;
Indonesia's response to Panel Question No. 108.
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objective while imposing a lesser degree of encumbrance upon the use of trademarks'*® - a test

that is functionally equivalent to a standard of "necessity". Further, the complainants argue that
any interpretation of the term "unjustifiably" must take into account "the nature of trademarks and
trademark protection”. It is on this basis that the complainants argue that Australia was required
to undertake an "individualised assessment" of the "specific features" of particular trademarks.

(a) The term "unjustifiably” requires a rational connection between any
encumbrance upon the use of trademarks resulting from the measure and the
pursuit of a legitimate objective

84. The ordinary meaning of the term "unjustifiably" focuses on the rationality or
reasonableness of the connection between the encumbrance imposed by a measure and the
measure's legitimate public policy objective.'*! Under a rational connection standard, the relevant
inquiry is whether the complainants have shown that the relationship between the encumbrance
imposed by the measure and the measure's objective is not one that is within the range of rational
or reasonable outcomes.!*2

85. All parties appear to agree that an encumbrance that "goes against" or "cannot be
reconciled with" its objective is one that is neither rational nor reasonable.'*? There is no credible
evidence or argument before the Panel that the tobacco plain packaging measure will undermine
its public health objectives and the complainants abandoned this argument at the first hearing.**
In order to prove a violation of Article 20, the complaining Member must demonstrate that the
responding Member has "unjustifiably encumbered" the use of a trademark in the course of
trade.'* As with any affirmative obligation, it is the complaining Member that bears the burden of
proving that the obligation has been violated.!*® Thus, the complainants must demonstrate that
any encumbrance imposed by the measure is incapable of contributing to its objectives in order to
discharge their burden of proof.1*’

(b) The term "unjustifiably” is not functionally equivalent to a standard of
"necessity"

86. The majority of the third parties agree with Australia that the term "unjustifiably" requires
an evaluation of the rationality or reasonableness of the relationship between the encumbrance
and its objective, and that this term cannot be understood as equivalent to a standard of
"necessity".}*® And yet, the complainants have treated their analysis of whether the tobacco plain
packaging measure is "unjustifiable" under Article 20 of the TRIPS Agreement as essentially
interchangeable with their analysis of whether the measure is "more trade-restrictive than
necessary" under Article 2.2 of the TBT Agreement. Such an approach ignores the ordinary
meaning of the term "unjustifiable" and represents an attempt by the complainants to rewrite
Article 20 to say something that it does not.

i. The term "unjustifiably" does not require a "weighing and balancing" analysis

140 5ee, e.g. Honduras' response to Panel Question No. 108; Dominican Republic's first written
submission, para. 743; Cuba's first written submission, paras. 356-362.

141 See Australia's first written submission, paras. 370-383.

142 Australia's second written submission, para. 149.

143 Dominican Republic's first written submission, para. 737; Honduras' first written submission, para.
297; Cuba's first written submission, para. 319; Indonesia's first written submission, para. 360; Australia's
response to Panel Question No. 105, paras. 62-66; Australia's second written submission, para. 150.

144 Expert Report of J. List, Exhibit DR/IND-1, para. 16. See also Expert Report of J. Klick, Exhibit
HON-118, fn 24; cited in Australia's second written submission, para. 150.

145 See, e.g. Dominican Republic's response to Panel Question No. 104, para. 113; Australia's second
written submission, paras. 156-157.

146 See Australia's first written submission, paras. 427-430; Australia's second written submission,
paras. 154-157.

147 Australia's second written submission, para. 151.

148 See New Zealand's third party written submission, paras. 61-63; Singapore's third party written
submission, paras. 52-53; Norway's third party written submission, para. 59; Uruguay's third party written
submission, paras. 52-53; Argentina's third party written submission, para. 10; European Union's third party
written submission, paras. 24-37; China's third party written submission, para. 49; Japan's third party written
submission, para. 19.
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87. The relevant inquiry under a proper interpretation of the term "unjustifiably" is whether
there is a rational relationship between the encumbrance imposed by the measure and the pursuit
of a legitimate public policy objective, rather than a relational analysis of various factors that are
more appropriately considered within the context of a "necessity" analysis.*°

88. The Declaration on the TRIPS Agreement and Public Health serves to underscore that the
term "unjustifiably" in Article 20 provides Members with a wide degree of latitude to implement
measures to protect public health and, unlike the term "necessary", contemplates a range of
possible outcomes that are "able to be shown to be just, reasonable, or correct" or that are "within
the limits of reason". In this relevant context, it is not a panel's function to "weigh and balance"
the considerations, including public health considerations, that the Member took into account when
crafting the measure at issue in order to substitute the panel's own assessment for that of the
implementing Member.!*® Rather, the panel's function is to evaluate whether the complaining
Member has demonstrated that an encumbrance upon the use of trademarks resulting from the
measure at issue is "unjustifiable".

ii. The term "unjustifiably" does not impose a standard of "least restrictiveness"

89. Interpreting the term "unjustifiably" to include a requirement of "least restrictiveness" would
render this term functionally equivalent to a standard of "necessity".}®® The term "necessary"
requires an evaluation of whether the measure at issue was the least restrictive means of
accomplishing the Member's legitimate objective in light of other reasonably-available alternative
measures that would have made an equal or greater degree of contribution to that objective.!%?
The fact that Article 20 does not use the term "necessary", which had a well-established meaning
in the GATT acquis prior to the Uruguay Round,!>® as the basis for its standard of justification must
be given interpretative effect,’> and indicates that Article 20 does not impose a requirement of
"least restrictiveness".

90. The complainants' argument that the term "unjustifiably" should be interpreted to impose a
requirement of "least restrictiveness" is based on a contextual argument. In essence, the
complainants argue that because trademark owners have a "legitimate interest" in using their
trademarks under Article 17 of the TRIPS Agreement or a "protected treaty interest" in the use of
trademarks, the term "unjustifiably" in Article 20 must be interpreted to encompass a requirement

of "least restrictiveness".>>

iii. The context of Article 17

91. The complainants have offered no explanation for why the context provided by Article 17
would require the Panel to read the requirements of that provision into Article 20. The contextual
relevance of Article 17 to the interpretation of Article 20 is primarily by way of contrast.'®® It is
contextually significant that the TRIPS Agreement does not address encumbrances upon the use of
trademarks as "exceptions" to the "rights conferred" by a trademark. This confirms that the
TRIPS Agreement does not confer upon trademark owners a right to use their trademarks, as the
parties have now agreed.!®” Furthermore, the fact that Article 20 does not require Members to
"take into account the legitimate interests of the owner of the trademark”, in contrast to
Article 17, strongly suggests that the drafters of the TRIPS Agreement did not consider this to be a

149 Australia's first written submission, paras. 384-408; Australia's response to Panel Question No. 105,
paras. 65-66; Australia's second written submission, paras. 159-164.

150 Australia's second written submission, para. 163.

151 Australia's first written submission, paras. 396-408.

152 Australia's second written submission, para.167.

153 Australia's first written submission, para. 392; Australia's second written submission, para. 168.

154 See Australia's first written submission, para. 394 and fn 575; Australia's second written submission,
paras. 169-171.

155 Australia's second written submission, para. 172.

156 See Australia's response to Panel Question No. 99; Australia's second written submission,
paras. 179-185.

157 Australia's second written submission, para. 180; See, however, Cuba's response to Panel Question
No. 99.
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relevant or necessary requirement in the case of measures that impose an encumbrance upon the
use of a trademark.'*8

92. The obligation in Article 17 - to "take account of" the "legitimate interests" of trademark
owners when establishing exceptions to the rights of exclusion conferred by a trademark - is a
limited affirmative obligation and does not mean that a Member must not prejudice those
legitimate interests.'® It provides no basis for the complainants' argument that a trademark
owner's legitimate interest is an "interest" that must be "pervasive" in the interpretation of the
Agreement's trademark provisions.'®® If anything, it is the absence of a comparable obligation in
Article 20 that provides the more relevant context for the interpretation of the term "unjustifiably".

iv. "Protected Treaty Interest"

93. In a closely related argument, the complainants refer to the use of trademarks as a
"protected treaty interest" or "protected interest" and suggest that because the drafters of the
TRIPS Agreement chose to "protect" this "interest" in Article 20, this provision must be interpreted
to require the least possible intrusion upon the use of trademarks.%*

94. This approach is not supported by a proper interpretation of Article 20 in accordance with
the Vienna Convention. It is neither based on the context of Article 20 nor on a consideration of
the object and purpose of the TRIPS Agreement. The object and purpose of the TRIPS Agreement
is to promote the "effective and adequate protection of intellectual property rights".*®? All parties
agree that these rights do not include a "right" to use trademarks.

95. The obligation set forth in Article 20 of the TRIPS Agreement is that Members may not
encumber by special requirements the use of trademarks in the course of trade "unjustifiably".1%3
For the reasons that Australia has explained, the term "unjustifiably", properly interpreted, is not
equivalent to a standard of "necessity" and does not impose a requirement of "least
restrictiveness". The complainants' arguments about "protected treaty interests", whatever their

interpretative relevance, do not support a different conclusion.

v. The jurisprudence under the chapeau to Article XX

96. Finally, the complainants' reliance on prior panel and Appellate Body reports interpreting the
chapeau to Article XX of the GATT 1994 to support their interpretation of the term "unjustifiably"
are based on misguided analogies between Article XX of the GATT 1994 and Article 20 of the
TRIPS Agreement.

97. The jurisprudence concerning the meaning of the term "unjustifiable" in the chapeau to
Article XX of the GATT 1994 confirms that the term "unjustifiably" concerns the rationality or
reasonableness of the connection between the encumbrance and its objective.'®® The
complainants, on the other hand, have sought to find support in this jurisprudence for their
contention that the ordinary meaning of the term "unjustifiably" is equivalent to a standard of
"necessity".1®> Article 20 of the TRIPS Agreement is not an exceptions provision, and there is no
basis to transpose the structure and functions of Article XX of the GATT 1994 into Article 20 of the
TRIPS Agreement, as the Dominican Republic argues. The term "unjustifiably" in Article 20 of the
TRIPS Agreement does not take on a different meaning merely because it stands by itself, whereas
it is only one element of the legal inquiry under a different and unrelated provision of the covered
agreements.!®® Moreover, the examples that the complainants cite in support of their arguments

158 Australia's second written submission, para. 182; See also, e.g. Singapore's third party written
submission, para. 49; New Zealand's third party response to Panel Question No. 14; Canada's third party
response to Panel Question No. 14; Norway's third party response to Panel Question No. 14.

159 Australia's second written submission, para. 184.

180 Australia's second written submission, para. 184.

161 See, e.g. Dominican Republic's response to Panel Question Nos. 108 and 89, para. 26; Indonesia's
response to Panel Question No. 99.

162 australia's second written submission, para. 187.

163 Australia's second written submission, para. 193.

164 Australia's second written submission, paras. 195, 199.

165 See, e.g. Dominican Republic's opening statement at the first substantive meeting of the Panel,
paras. 49-50; Australia's second written submission, para. 196.

186 Australia's second written submission, para. 197.
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that a measure must be the "least-restrictive" in order to be "not unjustifiable" reflect the
application by panels and the Appellate Body of the entire standard set forth in the chapeau, i.e. "a
means of arbitrary or unjustifiable discrimination between countries where the same conditions

prevail, or a disguised restriction on international trade".'%”

(c) The term "unjustifiably"” does not require an "individualised assessment"

98. The complainants, the Dominican Republic in particular, argue that any interpretation of the
term "unjustifiably” must take into account "the nature of trademarks and trademark
protection",'®® as the basis for the assertion that the term "unjustifiably" requires an
"individualised assessment" of the "specific features" of individual trademarks, at least in some

cases.'®®

99. The Dominican Republic's "individualised assessment" argument has no interpretative basis.
The Dominican Republic has made clear that the foundation for its argument is its theory of
"legitimate interests",'’® which Australia has already refuted at paras. 91-92 above, rather than
the ordinary meaning of the term "unjustifiably". The Dominican Republic has not identified
anything in the context of Article 20 or in the object and purpose of the TRIPS Agreement that

would support this asserted requirement.'”!

100. The Dominican Republic's "individualised assessment" argument appears to be based on the
proposition that because trademarks are registered and enforced on an individual basis, it follows
that any encumbrance upon the use of trademarks must be justified on an individual basis, at least
if the rationale for the encumbrance relates to the "specific features" of trademarks.'’? Contrary to
the Dominican Republic's assertions, the panel's findings in EC - Trademarks and Geographical
Indications (US) provide no support for this approach. The panel found that even though the
regulation at issue required a case-by-case analysis of the geographical indication at the time of
registration, "nothing in the text of Article 17 indicates that a case-by-case analysis is a
requirement under the TRIPS Agreement."!’3

101. Further, an entire category of trademarks might possess some feature that is relevant to the
objective of a measure covered by Article 20. Nothing in Article 20 of the TRIPS Agreement implies
that any sort of "individualised assessment" is required, under any circumstance. Whether or not a
measure covered by Article 20 is "unjustifiable" will depend upon the rationale of the measure as it
relates to the affected category of trademarks as a whole.'”*

i. The complainants' "individualised assessment" argument is based on a
misunderstanding or mischaracterisation of the manner in which the tobacco plain
packaging measure operates

102. The premise of the complainants' "individualised assessment" argument is that the concern
underlying the tobacco plain packaging measure is that there are "specific features" of particular
trademarks that increase the appeal of tobacco products, detract from the effectiveness of graphic
health warnings, and mislead consumers as to the harms of tobacco use. The complainants appear
to believe that the term "unjustifiably" requires Australia to identify every trademark used in
Australia in connection with tobacco products, and then evaluate each trademark against a set of
criteria that would allow Australia to determine whether or not that particular trademark implicates
Australia's public health concerns.!”®

167 Australia's second written submission, para. 198.

188 Dominican Republic's response to Panel Question No. 89, para. 25; Dominican Republic's opening
statement at the first substantive meeting of the Panel, paras. 27-29.

189 Dominican Republic's response to Panel Question Nos. 99, para. 69, and 108, paras. 127-131;
Honduras also makes this argument: see Honduras' first written submission, paras. 289-291, 309.

170 pominican Republic's response to Panel Question No. 99, para. 69.

171 pustralia's second written submission, para. 201.

172 pustralia's second written submission, para. 202.

173 panel Report, EC - Trademarks and Geographical Indications (US), para. 7.672 (emphasis added),
cited in Australia's second written submission, para. 202.

174 Australia's second written submission, para. 203-204.

175 Australia's second written submission, para. 288.
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103. The premise of the complainants' argument is incorrect. The premise of the tobacco plain
packaging measure is not that "specific features" of particular trademarks increase the appeal of
tobacco products, detract from the effectiveness of graphic health warnings, or mislead consumers
as to the harms of tobacco use. The premise of the tobacco plain packaging measure is that
requiring a standardised, plain appearance for retail tobacco packaging eliminates, or at least
significantly curtails, the ability of tobacco companies to use the package as a vehicle for
advertising and promoting the product, which in turn reduces the appeal of tobacco products,
increases the effectiveness of graphic health warnings and reduces the ability of the package to
mislead. This goal has nothing to do with the "specific features" of trademarks and, instead, has
"everything to do with features of the product inside the packaging", namely that it is a consumer
product that is uniquely hazardous to human health. Allowing tobacco companies to use figurative
elements and other non-standardised design elements on the package can only serve to increase
the appeal of the package relative to a package design that does not permit the use of these
elements.!’®

104. The Dominican Republic concedes that no "individualised assessment" is required when the
measure does not seek to address concerns about the "specific features" of trademarks, even

under its erroneous interpretation of the term "unjustifiably".””

105. For these reasons, no purpose would be served by examining the "specific features" of
particular trademarks because those features in isolation are irrelevant to the policy decision to
require all tobacco products to be sold in a standardised, plain package.!’® The complainants'
"individualised assessment" argument therefore provides no basis for finding that the tobacco plain

packaging measure is "unjustifiable".?”®

4. The complainants have failed to prove that any encumbrance resulting from the
measure is "unjustifiable"

(a) By requiring a standardised, plain appearance for tobacco products and
packaging, the measure contributes to its objective of improving public health

106. The tobacco plain packaging measure lays out detailed requirements that specify the
standardised, plain appearance of tobacco products and retail packaging, including by prohibiting
the use of all signs, whether or not any of those signs are also trademarks. The measure prohibits
the use of trademarks (other than trademarked brand and variant names) not because they are
trademarks, but because the use of these signs would re-introduce opportunities for advertising
and promoting the product. At the same time, the measure permits the use of brand and variant
names in a standardised format because these particular signs distinguish the tobacco products of
one undertaking from those of other undertakings. The tobacco plain packaging measure thus
reduces the ability of tobacco companies to use retail tobacco packaging to advertise and promote
tobacco products, while preserving the ability of tobacco companies to use trademarks to
distinguish their products from those of other undertakings.*8°

107. The "encumbrance" upon the use of trademarks, if any, that the Panel must evaluate in
relation to a legal standard of "unjustifiability" is necessarily an "encumbrance" that results from
the special requirements just described. As explained above, Australia does not consider that the
prohibitive aspects of the tobacco plain packaging measure are "special requirements" that are
encompassed by Article 20 of the TRIPS Agreement.'8! However, assuming, arguendo, that the
special requirements at issue include both the permissive and prohibitive aspects of the measure
relating to the use of trademarks, the issue before the Panel is whether the complainants have
demonstrated that any encumbrance resulting from these special requirements, when viewed as a
whole,*® is "unjustifiable". Even if the use of trade marks to advertise and promote a product
were encompassed by "use" within the meaning of Article 20, the complainants have failed to

176 Australia's second written submission, paras. 289-294; 296-298.

177 Dominican Republic's response to Panel Question No. 108, paras. 133-134.

178 pustralia's second written submission, para. 295.

179 pustralia's second written submission, para. 299.

180 Australia's second written submission, para. 210-212.

181 See para. 78 above.

182 Australia's second written submission, para. 213 and fn. 211, citing Appellate Body Report, EC -
Asbestos, para. 64; Appellate Body Report, EC - Seal Products, para. 5.193.
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prove that it is "unjustifiable" for Australia to encumber the use of trademarks to advertise and
promote tobacco products.

(b) The evidence on the record demonstrates that encumbering the use of
trademarks to advertise and promote tobacco products is capable of contributing
to the measure's objectives

108. Without prejudice to the burden of proof, Australia has outlined significant evidence at Part
IITI above, including reports of eminent public health institutions such as the United States
Surgeons General, the WHO, the United States National Cancer Institute, and the United States
Institute of Medicine, which clearly demonstrates that the tobacco plain packaging measure, and
any encumbrance it imposes, is capable of contributing to its public health objectives. This
evidence shows that: (i) there is a clear link between advertising and smoking-related behaviours;
(ii) retail packaging is a recognised form of advertising and promotion, and also affects smoking-
related behaviours; and (iii) because retail tobacco packaging represents a medium for advertising
and promoting tobacco products, the restriction of the advertising and promotional use of
trademarks on retail tobacco packaging is capable of affecting smoking-related behaviours, just as
other restrictions on tobacco advertising and promotion have been shown to do.!83

109. Therefore, there is clearly a rational connection between any encumbrance imposed by the
tobacco plain packaging measure and its public health objectives.

(c) The complainants have failed to show that any encumbrance upon the use of
trademarks resulting from the measure is not capable of contributing to its
objectives

110. The complainants bear the burden of demonstrating that any encumbrance upon the use of
trademarks in the course of trade resulting from the tobacco plain packaging measure is
"unjustifiable". Having abandoned the proposition at the first substantive meeting of the Panel that
the tobacco plain packaging measure would "backfire" or "go against" its objectives, i.e. that it
would lead to an increase in tobacco prevalence and consumption, the complainants therefore bear
the burden of demonstrating that any encumbrance upon the use of trademarks resulting from the
tobacco plain packaging measure is not capable of contributing to the measure's legitimate public
health objectives. As Australia has demonstrated at Part III above, the complainants have failed to
discharge this burden.

5. Conclusion

111. The complainants have failed to show that the tobacco plain packaging measure is
inconsistent with Article 20 of the TRIPS Agreement. The complainants have failed to show that
the measure encumbers by special requirements the relevant "use" of a trademark to distinguish
the goods of one undertaking from those of other undertakings in the course of trade, and have
therefore failed to establish the threshold applicability of Article 20. The use of trademarks to
advertise and promote tobacco products is not a relevant "use" of trademarks under Article 20.
Any encumbrance upon this use is therefore irrelevant to establishing the applicability of
Article 20.

112. The complainants have failed to provide a coherent interpretative or factual basis for their
assertion that the prohibitive elements of the tobacco plain packaging measure are "special
requirements" that fall within the scope of Article 20, while other widely-adopted measures that
affect the use of a trademark do not. Assuming arguendo that these prohibitive elements do fall
within the scope of Article 20, the complainants have failed to demonstrate that the measure as a
whole encumbers the relevant use of a trademark.

113. Even if the Panel finds that the complainants have established an encumbrance on the use
of a trademark, they have failed to demonstrate that any encumbrance upon the use of
trademarks in the course of trade resulting from the special requirements at issue has been
imposed "unjustifiably". Specifically, the complainants have failed to demonstrate that any such
encumbrance goes against or is otherwise not capable of contributing to its objectives and

183 Australia's second written submission, paras. 159-178.
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therefore that there is no rational connection between the encumbrance and the objective. There
is, in fact, overwhelming evidence to demonstrate that tobacco plain packaging is capable of
contributing to the legitimate public health objectives set forth in the TPP Act. By requiring the
standardisation of the appearance of retail tobacco packaging and of the product itself, there is a
clear rational connection between the encumbrance and the public health objectives of the
measure, and the complainants have failed to demonstrate otherwise.

114. For the sake of completeness, Australia notes that the Panel would need to reach the same
conclusion even if it were to accept the position of some parties that the term "unjustifiably"
requires the Panel to "weigh and balance" the extent to which the tobacco plain packaging
measure encumbers a relevant use of trademarks, the extent to which it is capable of making a
contribution to its public health objectives, and the importance of the public health objectives that
the measure seeks to fulfil.

115. The tobacco plain packaging measure preserves the ability of tobacco companies to use
trademarks to distinguish their products from those of other undertakings, while curtailing the use
of retail tobacco packaging to advertise and promote tobacco products, detract from the
effectiveness of graphic health warnings, and mislead consumers as to the harms of tobacco use in
order to achieve a vital public policy objective. If the Panel were to "weigh and balance" these
factors, there is no question that Australia's tobacco plain packaging measure is not unjustifiable.

116. Thus, under any conceivable interpretation of the term "unjustifiably", the complainants
have failed to discharge their burden of proving that any encumbrance upon the use of trademarks
in the course of trade resulting from the special requirements imposed by the tobacco plain
packaging measure is "unjustifiable". The Panel must therefore reject the complainants' claims
under Article 20 of the TRIPS Agreement.!®*

B. THE COMPLAINANTS ACKNOWLEDGE THAT THERE IS NO "RIGHT OF USE" UNDER THE
TRIPS AGREEMENT, AND SO THEIR CLAIMS UNDER ARTICLES 2.1, 15.4, 16.1, 16.3, 22.2(B) AND
24.3 MUST FAIL

117. The complainants' claims under Articles 2.1 (incorporating Article 6quinquies A(l) and
Article 10bis of the Paris Convention), 15.4, 16.1, 16.3, 22.2(b) and 24.3 of the TRIPS Agreement,
all of which are dependent on a "right of use", are fundamentally flawed and must be dismissed by
the Panel. The defects in the complainants' claims are summarised below.

118. In relation to Article 2.1 of the TRIPS Agreement, incorporating Article 6quinquies A(1) of
the Paris Convention, Honduras maintains that Members are required to "ensur[e] that trademark
owners can 'use' their trademarks"!®® in order for those trademarks to be "accepted for filing and
protected as is", despite Honduras' express acknowledgment that trademark owners have no
positive right to use those trademarks. Honduras has failed to demonstrate that Australia's
tobacco plain packaging measure prevents the registration of trademarks that are registered in the
territory of another Member based on their form and therefore, that the tobacco plain packaging
measure is inconsistent with  Article 2.1 of the TRIPS Agreement incorporating
Article 6guinquies A(1) of the Paris Convention.

119. In relation to Article 15.4, the complainants argue that Members must guarantee (or at least
not prevent) the use of all signs that are not yet "capable of distinguishing" goods, so that these
"non-inherently distinctive" signs may then potentially become distinctive in the future, so that
they may constitute a trademark that is then eligible for registration. The complainants'
interpretation of Article 15.4 fundamentally confuses the concepts of "signs" and "trademarks".8¢
A proper interpretation of Article 15.4 makes clear that a Member can regulate a product in a way

that may restrict or prohibit the use of a trademark in its territory, as long as a Member does not

184 Australia's second written submission, paras. 301-306. Australia does not separately address the
complainants' arguments concerning "less restrictive alternatives" under Article 20 of the TRIPS Agreement
because this is clearly not required under a legal standard of "unjustifiability". See paras. 89-90 above.
Australia notes, however, that the "less restrictive alternatives" that the complainants purport to identify in this
context are the same that they identify in connection with their TBT claims, addressed at Part E below.

185 Honduras' first written submission, para. 266.

186 Australia's first written submission, paras. 303-305; Australia's second written submission, para. 25.
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refuse to register that trademark based on the nature of a product.'®” The complainants have
failed to establish that under the tobacco plain packaging measure, Australia refuses to register
trademarks based on the nature of the underlying product, and therefore that the measure is
inconsistent with Article 15.4.

120. In relation to Article 16.1, the complainants argue that Members must ensure that
trademarks can be used in order to ensure that a "likelihood of confusion" is created in the market,
so that trademark owners have increased opportunities to exercise their right of exclusion to
prevent this confusion. These arguments, besides being nonsensical, cannot be reconciled with the
complainants' admission that Article 16.1 obliges Members to confer only negative rights of
exclusion on trademark owners.*® The complainants have therefore failed to demonstrate that the
tobacco plain packaging measure is inconsistent with Article 16.1 of the TRIPS Agreement.

121. In relation to Article 16.3, Indonesia argues that Members are under an obligation to
guarantee (or at least not prevent) trademark owners to use their trademarks in order to
"maintain” their well-known status or to "become" well known in the future.'® However, the rights
conferred under Article 16.3 of the TRIPS Agreement (and Article 6bis of the Paris Convention) are
negative rights of exclusion.'®® Properly interpreted, Article 16.3 protects well known registered
trademarks - not trademarks that may become well known in the future or trademarks that were
once well known.'®! The tobacco plain packaging measure in no way prevents a trademark owner
from availing itself of the protections that are afforded to owners of registered well known
trademarks in accordance with Article 16.3.1%2

122. In relation to Article 2.1, incorporating Article 10bis of the Paris Convention, the
complainants argue that Members must allow the use of signs and trademarks on tobacco
packaging because the omission of these signs and trademarks is liable to confuse and mislead
consumers and constitutes an act of unfair competition. However, Article 10bis actually requires
that Members assure effective protection against "particular deeds" of "dishonest" or "untruthful"
commercial "rivalry" - i.e. attempts by a market actor to gain a commercial advantage over a rival
market actor that are liable to influence consumers on the basis of false or misleading
representations.'® Australia provides a range of legal mechanisms for affected private parties to
prevent or obtain redress for false or misleading representations,!®* and thus gives effect to its
obligations under Article 10bjis. The tobacco plain packaging measure has no impact on the
availability of these legal mechanisms,'®> and the complainants have not suggested otherwise.
Instead, the complainants maintain that the tobacco plain packaging measure violates Article 10bis
because the measure allegedly "compels" private actors to engage in acts of unfair competition.°®
Even assuming that government regulations that compel private actors to behave in certain ways
were to fall within the scope of Article 10bis, the complainants have failed to demonstrate either
that the measure compels acts of competition or that the measure compels acts of competition
that are unfair.'®” Accordingly, the complainants' unfair competition claims should be dismissed in
their entirety.

123. In relation to Article 22.2(b) of the TRIPS Agreement, the complainants argue that the
provision requires Members to guarantee the use of geographical indications so that consumers

187 Australia's first written submission, paras. 244-246, 298-301. See also Singapore's third party
written submission, paras. 23-26; Norway's third party written submission, paras. 27-30; New Zealand's third
party written submission, paras. 17-25; Uruguay's third party written submission, para. 50; Argentina's third
party written submission, para. 22; Canada's third party written submission, paras. 35-43; South Africa's third
party oral statement at the first substantive meeting of the Panel, paras. 3.3-3.5.

188 Australia's second written submission, para. 14.

189 See Australia's second written submission, para. 33.

190 See Expert Report of C. Correa, Exhibit AUS-16, para. 18.

191 See Australia's first written submission, paras. 324-325. See also Canada's third party written
submission, paras. 54-57; New Zealand's third party written submission, paras. 34-39; Singapore's third party
written submission, paras. 31-34; Uruguay's third party written submission, paras. 46, 107.

192 Australia's first written submission, para. 331.

193 See Australia's first written submission, paras. 446-449.

194 See Australia's first written submission, para. 458.

195 See Australia's first written submission, para. 459.

19 Tndonesia's first written submission, paras. 151, 161-168, 178-181; Cuba's first written submission,
paras. 383-388; Dominican Republic's first written submission, paras. 854-856, 875-879, 883; Honduras' first
written submission, paras. 687-690, 694.

197 Australia's second written submission, paras. 41-44,
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are not misled into thinking that all tobacco products from all geographical origins are the same,
so as to constitute an act of unfair competition. The complainants' interpretation of Article 22.2(b)
is contrary to its plain text, which makes clear that the nature of protection provided is negative!®®
and requires Members to provide the legal means for interested parties to prevent any act of using
a geographical indication that constitutes an act of unfair competition (as defined by Article 10bis
of the Paris Convention).'®® Australia provides a range of legal mechanisms for interested parties
to prevent any such act by third parties.?°° The complainants have failed to demonstrate that the
tobacco plain packaging measure is inconsistent with Article 22.2(b) of the TRIPS Agreement.2%!

124. Finally, in relation to Article 24.3 of the TRIPS Agreement, the complainants argue that
Members are obligated to allow geographical indications to be used in a manner that will "allow for
indications to acquire, maintain, or enforce their status as geographical indications".?°? The
complainants' claims that the tobacco plain packaging measure is inconsistent with this provision
are based on the existence of an asserted protected "right of use" in relation to geographical
indications under Australian law at the time of entry into force of the TRIPS Agreement. As the
complainants have now correctly acknowledged that no "right to use" geographical indications
existed under Australian law prior to 1 January 1995,2° the complainants' claims under
Article 24.3 of the TRIPS Agreement must be dismissed.2%*

125. In sum, and as Australia has demonstrated in its written submissions,?’® each of the
complainants' claims under Article 2.1 (incorporating Article 6quinquies A(1) and Article 10bis of
the Paris Convention), 15.4, 16.1, 16.3, 22.2(b) and 24.3 of the TRIPS Agreement hinges upon
the existence of a positive "right of use" with respect to signs, registered trademarks and
geographical indications. As the complainants themselves have expressly acknowledged that there
is no such "right of use", and given that the complainants have offered no legal justification or
evidence in support of their claims, their claims under each of these provisions must fail.

V. THE COMPLAINANTS HAVE FAILED TO ESTABLISH A PRIMA FACIE CASE THAT THE
TOBACCO PLAIN PACKAGING MEASURE IS INCONSISTENT WITH ARTICLE 2.2 OF
THE TBT AGREEMENT

126. The complainants' claims under Article 2.2 of the TBT Agreement fail at the threshold. The
tobacco plain packaging measure is entitled to the presumption in Article 2.5 that it does not
constitute an unnecessary obstacle to international trade, and the complainants have failed to
rebut that presumption with the type of evidence required.?’® Even if the complainants' claims
were found to overcome that fundamental hurdle, the complainants have also failed to establish a
prima facie case that the tobacco plain packaging measure is trade-restrictive at all, let alone that
it is more trade-restrictive than necessary having regard to the contribution it makes to its public
health objectives and the risks that non-fulfilment of those objectives would create.

A. THE COMPLAINANTS HAVE FAILED TO REBUT THE PRESUMPTION IN ARTICLE 2.5 OF THE
TBT AGREEMENT THAT THE MEASURE IS NOT AN UNNECESSARY OBSTACLE TO INTERNATIONAL
TRADE

127. Australia enacted its tobacco plain packaging measure in accordance with the
FCTC Guidelines, which set out the relevant international standard for the plain packaging of
tobacco products.?%” A technical regulation adopted for a legitimate objective in accordance with

198 Australia's first written submission, paras. 479-485.

199 Australia's first written submission, paras. 469-472, 480-482, 485; Australia's second written
submission, para. 67.

200 Aystralia's first written submission, paras. 486-487.

201 See Australia's first written submission, paras. 477-487.

202 Dominican Republic's response to Panel Question No. 48, para. 216.

203 5ee Dominican Republic's response to Panel Question No. 48, para. 213; Indonesia's response to
Panel Question No. 48, citing its response to Panel Question No. 44.

204 See Australia's second written submission, para. 69.

205 Australia's first written submission, Part IV.B and Part IV.C; Australia's second written submission,
Part II.B.

206 Aystralia's response to Panel Question No. 162; Australia's second written submission, paras. 347-
356; Australia's response to Panel Question No. 67, paras. 161-164.

207 Australia's first written submission, paras. 567-582; Australia's second written submission,
paras. 316-345; Australia's responses to Panel Question No. 128, No. 129, Nos. 135, No. 150.
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the relevant international standard benefits from the presumption in Article 2.5 of the
TBT Agreement, whereby it is rebuttably presumed not to constitute an unnecessary obstacle to
international trade under Article 2.2.2% The presumption reflects one of the central purposes of the
TBT Agreement, to incentivise Members to adopt and use relevant international standards, in order
to harmonise technical regulations, on as wide a basis as possible.

128. The FCTC - one of the most widely embraced treaties in the United Nations system -
explicitly recommends the implementation of tobacco plain packaging in the FCTC Guidelines for
Article 11 (concerning the packaging and labelling of tobacco products) and Article 13 (concerning
tobacco advertising, promotion, and sponsorship).?°® The FCTC Guidelines for Article 11 recognise
that:

[Tobacco plain packaging] may increase the noticeability and

effectiveness of health warnings and messages, prevent the package

from detracting attention from them, and address the industry package

design techniques that may suggest that some products are less harmful

than others,?1°
129. The FCTC Guidelines reflect the international scientific consensus?'* on the comprehensive
range of tobacco control measures, including tobacco plain packaging, that countries should enact
in order to address the grave and serious health impact of tobacco consumption and are relied on
by the 180 Parties to the FCTC in implementing their own tobacco control measures.

130. Consistent with the criteria for determining what is an "international standard" for the
purposes of Article 2.5,%'2 Australia has demonstrated that the FCTC Guidelines are: standards
within the meaning of the TBT Agreement;?!* have been adopted by the FCTC COP, which is an
"international standardizing body or organization" that has "recognised activities in
standardization®* and whose membership is open to the relevant bodies of at least all

Members";2!> and have been made available to the public.?'®

131. For these reasons, Australia has demonstrated that the FCTC Guidelines are an international
standard that is "relevant" to the tobacco plain packaging measure, which has been adopted "in
accordance with" those Guidelines.?!” The FCTC Guidelines were developed by working groups in
which FCTC Parties (including at least one of the complainants) participated, were adopted by the
FCTC COP, and were based on "available scientific evidence and the experience of the Parties
themselves in implementing tobacco control measures."*!® The FCTC Guidelines provide
"guidelines" for "common and repeated use" by the FCTC Parties, concerning the characteristics of
a "product" (tobacco), and related "processes and production methods" (manufacture and sale of
tobacco products).?t?

132. The complainants contend that the FCTC Guidelines are not "international standards", on
two bases. First, the complainants maintain that the FCTC COP is not an "international
standardizing body". As Australia has demonstrated, this claim is without merit: the FCTC COP has
"recognized activities in standardization", as is evidenced by the COP's role in developing
guidelines for testing and measuring contents and emissions of tobacco products, and for the

208 Australia's first written submission, paras. 567-582.

209 WHO, Exhibit AUS-109, Article s 11, p. 63 and 13, pp. 99-100.

210 WHO, Exhibit AUS-109, Article 11, p. 63.

211 panel Report, US - Clove Cigarettes, para. 7.414, cited in Australia's second written submission,
para. 271.

212 panel Report, US - Tuna II (Mexico), para. 7.664, cited in Australia's first written submission,
para. 570.

213 Australia's first written submission, paras. 571-574.

214 Australia's second written submission, paras. 333-341; Australia's response to Panel Question
No. 128

215 Australia's first written submission, paras. 575-579; Australia's second written submission,
para. 316, citing Appellate Body Report, US - Tuna II (Mexico), para. 359.

216 Australia's first written submission, para. 580.

217 pustralia's first written submission, para. 582; Australia's second written submission,
paras. 316-318.

218 WHO, Exhibit AUS-42, para. 19. See also Australia's first written submission, paras. 103-113.

219 Australia's first written submission, para. 573; Australia's second written submission, para. 316.
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regulation of those contents and emissions.??° Second, the complainants argue that in order to be
considered an international standard, it must be sufficiently "precise" so as to be relied upon for
"common and repeated use", within the meaning of the definition of a standard in Annex 1.2 of the
TBT Agreement. This contention has no legal basis in the TBT Agreement.??! Moreover, the
FCTC Guidelines are capable of and are in fact being relied upon for "common and repeated
use".??2 In particular, Ireland, the United Kingdom, France, Hungary, New Zealand, Norway and
Chile, have now either adopted or proposed their own tobacco plain packaging measures in
reliance on the FCTC Guidelines.??3

133. The complainants also argue that if some element of Australia's measure goes beyond the
international standard, then those aspects of Australia's measure that are consistent with the
FCTC Guidelines should be deprived of the benefit of the presumption under Article 2.5. Not only is
there no factual basis for this argument, given that Australia's measure is clearly in accordance
with the properly identified scope of the FCTC Guidelines,??* there is also no legal basis for this
argument in the text of Article 2.5 of the TBT Agreement.?%*

134. Given that the tobacco plain packaging measure benefits from the presumption in Article 2.5
that it does not constitute an "unnecessary obstacle to international trade" within the meaning of
Article 2.2, and the complainants have failed to adduce any evidence of the type that would be
required to rebut this presumption,??® the Panel need not proceed further in its analysis of the
complainants' claim under Article 2.2 of the TBT Agreement.

B. THE COMPLAINANTS HAVE FAILED TO MAKE A PRIMA FACIE CASE THAT THE MEASURE IS
TRADE-RESTRICTIVE UNDER ARTICLE 2.2 OF THE TBT AGREEMENT

135. Notwithstanding their failure to rebut the presumption established by Article 2.5, the
complainants' claims under Article 2.2 would fail in any event because they have not established a
prima facie case that the tobacco plain packaging measure is "trade-restrictive" under a proper
interpretation of that provision.

1. The complainants' claims of trade-restrictiveness fail as a matter of law

136. Properly interpreted, the terms "trade-restrictive" and "obstacle to international trade" in
Article 2.2 require the complainants to establish that the tobacco plain packaging measure will
result, or has resulted, in a limiting effect on international trade in tobacco products.??’

137. The complainants' claims of trade-restrictiveness do not even attempt to meet this
fundamental requirement. The complainants have instead tried to expand the standard of trade-
restrictiveness to an abstract and meaningless concept of a ‘"limitation on competitive
opportunities"??® in order to accommodate their principal claim:?%° that the design, structure and
operation of the tobacco plain packaging measure has a limiting effect on the ability to use design
features on tobacco packaging to advertise and promote tobacco products.?*® The complainants
further contend that a "limitation on competitive opportunities" solely within a particular product

220 Australia's second written submission, paras. 333-341.

221 pustralia's second written submission, paras. 321-323; Australia's response to Panel Question
No. 163, para. 101; Australia's comments on responses to Panel Question No. 163, para. 119.

222 pustralia's second written submission, paras. 324-327. Australia's response to Panel Question
No. 163; Australia's comments on responses to Panel Question No. 163.

223 Australia's response to Panel Question No. 163.

224 pustralia's response to Panel Question No. 135.

225 Australia's responses to Panel Question Nos. 135 and 150.

226 pustralia's response to Panel Question No. 162; Australia's second written submission, paras. 347-
356; Australia's response to Panel Question No. 67, paras. 161-164.

227 pustralia's second written submission, paras. 363-398; Australia's first written submission, paras.
521-530; Australia's response to Panel Question No. 117, paras. 110-113; Australia's comments on responses
to Panel Question Nos. 151 and 165, paras. 37-49.

228 Australia's second written submission, paras. 370-374; Australia's comments on responses to Panel
Question Nos. 151 and 165, paras. 40-49.

229 Australia's comments on responses to Panel Question Nos. 151 and 165, paras. 43-45, 54-55,

230 Australia's opening statement at the second substantive meeting of the Panel, paras. 157-158;
Australia's comments on responses to Panel Question Nos. 151 and 165, paras. 43-44. 54-55.
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segment or solely for a particular Member®! suffices to demonstrate a measure's
traderestrictiveness, even where the measure enhances overall trade in that product.?3?

138. The complainants' proposed "limitation on competitive opportunities" standard of trade-
restrictiveness cannot be reconciled with either the text of Article 2.2 or the jurisprudence of the
Appellate Body and thus fails as a matter of law.233

2. The complainants' claims of trade-restrictiveness fail as a matter of evidence

139. The complainants' alternative bases for claiming that the tobacco plain packaging measure is
trade-restrictive fail for a lack of evidence. None of the complainants has substantiated its claims
that the tobacco plain packaging measure entails compliance costs, or increases barriers to market
entry, such as to constitute a limiting effect on international trade in tobacco products.?3*

140. The complainants' only attempt to establish actual trade effects is their argument that the
tobacco plain packaging measure has caused "downtrading" in the Australian market by shifting
demand for tobacco products from higher-priced to lower-priced products. Even if the Panel were
to find that downtrading is attributable in part to the tobacco plain packaging measure,?3° that fact
alone would be insufficient to demonstrate a limiting effect on overall trade in tobacco products,
with respect to either the volume or value of trade.?*® An alleged decrease in sales in the premium
segment alone does not establish a limiting effect on the volume of overall trade in tobacco
products. Moreover, the uncontested evidence before the Panel is that real weighted prices of
cigarettes have increased since the introduction of the tobacco plain packaging measure; and the
complainants' own experts accept that the measure has caused prices to increase.?*” The
complainants' downtrading claims thus also fail to establish a limiting effect on the value of overall
trade in tobacco products.

141. The complainants acknowledge that evidence of actual trade effects may be required when a
qualitative assessment of a non-discriminatory technical regulation fails to establish any trade-
restrictive effects.?*® However, not one of the complainants has introduced a single piece of
evidence demonstrating that tobacco producers in their countries have experienced a decrease in
export volumes, prices, revenues or profits in Australia attributable to the tobacco plain packaging
measure.?3® Given the resources at the complainants' disposal, it is reasonable to assume that if
such evidence supported their claims this would have been provided to the Panel.?4°

142. The complainants have thus failed entirely - as a matter of both law and fact - to
demonstrate any credible basis on which to conclude that Australia's measure is
trade-restrictive within the meaning of Article 2.2. Accordingly, the Panel need not proceed further
in its analysis.

C. THE COMPLAINANTS HAVE FAILED TO ESTABLISH THAT THE MEASURE IS INCAPABLE OF
CONTRIBUTING TO ITS OBJECTIVES

143. In the unlikely event that the Panel were to consider that the complainants have made a
prima facie case that the tobacco plain packaging measure is "trade-restrictive" under a proper
interpretation of that term, the complainants have failed in their attempt to establish that the

231 Australia's second written submission, paras. 383-385, 397; Australia's response to Panel Question
No. 154; Australia's comments on responses to Panel Question Nos. 151 and 165, para. 63.

232 pustralia's second written submission, paras. 383-397.

233 Australia's second written submission, paras. 363-398; Australia's first written submission, paras.
521-530; Australia's response to Panel Question No. 117, paras. 110-113; Australia's comments on responses
to Panel Question Nos. 151 and 165, paras. 37-49.

234 Australia's first written submission, paras. 547-561; Australia's response to Panel Question No. 155.

235 Australia's first written submission, paras. 542-545; Australia's second written submission, paras.
414-420.

236 Australia's first written submission, paras. 533-541; Australia's second written submission, paras.
407, 409-413.

237 Australia's comments on responses to Panel Question Nos. 151 and 165, paras. 59-60.

238 See, e.g. Dominican Republic's and Honduras' responses to Panel Question No. 117.

239 Australia's response to Panel Question No. 117, paras. 122-123; Australia's opening statement at the
second substantive meeting of the Panel, para. 149.

240 Australia's opening statement at the second substantive meeting of the Panel, para. 149.
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tobacco plain packaging measure is not capable of contributing to its objectives of reducing the
use of and exposure to tobacco products in Australia.

144. As outlined in Part III above, the overwhelming weight of the qualitative evidence
unequivocally establishes that, by prohibiting tobacco packaging from being used to advertise and
promote tobacco products - and thereby reducing the appeal of tobacco products, increasing the
effectiveness of graphic health warnings, and reducing the ability of tobacco packaging to mislead
consumers - the tobacco plain packaging measure is capable of discouraging smoking initiation
and relapse, encouraging cessation, and reducing people's exposure to tobacco products. The
quantitative evidence corroborates this conclusion, and is consistent with the tobacco plain
packaging measure operating synergistically with other elements of Australia's comprehensive
tobacco control policy to reduce further the use of tobacco products and exposure to tobacco
smoke in Australia. Moreover, the complainants' own concessions and evidence clearly establish
that the measure is apt to contribute to achieving its objectives.

145. The complainants have thus failed entirely to discharge their burden of establishing that the
tobacco plain packaging measure is incapable of contributing to its public health objectives.

D. THE COMPLAINANTS HAVE FAILED TO ESTABLISH THAT THE RISKS ARISING FROM
NON-FULFILMENT OF THE MEASURE'S OBJECTIVES ARE NOT GRAVE

146. The grave risks to public health that would arise from non-fulfiiment of the objectives of the
tobacco plain packaging measure overwhelmingly weigh in favour of a finding that the tobacco
plain packaging measure is no more trade-restrictive than necessary to achieve those objectives
within the meaning of Article 2.2. In an attempt to persuade the Panel of the counter-intuitive
proposition that those risks would be anything other than serious and grave, the complainants
have once again misconstrued the relevant legal standard.?*!

147. To this end, the Dominican Republic and Indonesia have fundamentally misinterpreted the
nature of the relevant risks that the Panel must assess. Contrary to the plain text of Article 2.2,
which makes clear that this aspect of the holistic analysis requires the Panel to assess the "risks
non-fulfilment would create" - i.e. the risks that would arise assuming non-fulfilment of the
tobacco plain packaging measure's objectives - both complainants argue that the Panel must
instead assess the likelihood of the measure not fulfilling its objectives.?*> Honduras also makes
the preposterous argument that because Australia has adopted a comprehensive approach to
tobacco control that has successfully reduced smoking prevalence and consumption, the
consequences of not further reducing tobacco-related premature deaths and serious disease
through the tobacco plain packaging measure would not be grave.?*3

148. Properly interpreted, the risks that would arise from the non-fulfilment of the public health
objectives of the tobacco plain packaging measure are significant and grave, and the
consequences would include increased tobacco-related deaths and disease in Australia.?** This is
affirmed by the acknowledgment by Honduras and the Dominican Republic, respectively, that the
nature of the serious health risks at issue is a "paramount" concern to any society,?*> and that the
consequences of not fulfilling the measure's objectives "would be serious and grave",?*® providing
unequivocal support for the conclusion that the tobacco plain packaging measure is no more trade-
restrictive than necessary to fulfil its legitimate objectives.

E. THE COMPLAINANTS HAVE FAILED TO PROPOSE ALTERNATIVE MEASURES THAT ESTABLISH
THAT THE TOBACCO PLAIN PACKAGING MEASURE IS MORE TRADE-RESTRICTIVE THAN
NECESSARY

241 Australia's second written submission, para. 527.

242 pustralia's second written submission, paras. 532, 541-542; Australia's comments on responses to
Panel Question No. 157, paras. 86-94.

243 pustralia's second written submission, paras. 545-547.

244 Australia's second written submission, paras. 531-540, 543-544; Australia's first written submission,
paras. 683-694; Australia's comments on responses to Panel Question No. 157, paras. 86-90.

245 Australia's second written submission, para. 540; Honduras' first written submission, para. 891.

246 Australia's second written submission, para. 543; Dominican Republic's first written submission,
para. 1029.
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149. Finally, were the Panel to continue its holistic analysis under Article 2.2, notwithstanding the
complainants' failure to establish that the tobacco plain packaging measure is trade-restrictive
under a proper interpretation,?*’ the complainants have failed to discharge their burden of
proposing reasonably available alternatives that are less trade-restrictive than the tobacco plain
packaging measure, and that are capable of making an equivalent contribution to its public health
objectives.?*®

150. In particular, three of the complainants' four purported "alternatives" - an increase in excise
tax, an increase in the minimum legal purchase age for tobacco products, and improved social
marketing campaigns - are not alternatives at all, as they constitute variations on existing
elements of Australia's comprehensive tobacco control policy.?*® Consistent with the findings in
Brazil — Retreaded Tyres, such measures cannot be a substitute for the tobacco plain packaging
measure,?*® particularly given the importance of a comprehensive approach to tobacco control.?>!
Rather, any such substitution would narrow the range of mechanisms deployed in Australia's
comprehensive tobacco control policy, thereby limiting its ability to impact the broadest range of
consumers and potential consumers possible and undermining the effectiveness of existing tobacco
control measures.?>> This would weaken Australia's comprehensive tobacco control policy by
reducing the synergies between its components, as well as its total effect.?>> The complainants
have failed to demonstrate that, within this policy context, any of their three proposed variations
to existing measures would (or could) make an equivalent degree of contribution to the objectives
of the tobacco plain packaging measure.?**

151. Furthermore, the complainants' criticisms of Australia's existing measures are entirely
unfounded, given that Australia: is a world leader in its use of excise as a tobacco control
measure?®® - a fact that Honduras has expressly acknowledged;?>® has in place an extensive and
dynamic range of policies to restrict youth access to tobacco;?*” and is a world leader in its use of
social marketing campaigns as a tobacco control strategy.?>®

152. With respect to the only actual alternative measure the complainants propose - a pre-
vetting scheme - the complainants have failed to provide any credible evidence or argument to
support their implausible assertion that the scheme would make "an equivalent or greater
contribution" to that of the tobacco plain packaging measure when its purpose is to eliminate the
standardisation of tobacco packaging,?®® and reinstate tobacco packaging as a vehicle for

247 Appellate Body Report, US - Tuna II (Mexico), para. 322, fn 647.

248 Australia's first written submission, paras. 700-742; Australia's second written submission, paras.
550-569; Australia's response to Panel Question No. 157, paras. 68-71; Australia's comments on responses to
Panel Question No. 157, paras. 74-95.

249 Australia's first written submission, paras. 703-706; Australia's second written submission, paras.
551-554; Australia's response to Panel Question No. 64, paras. 142-144; Australia's response to Panel
Question No. 148, para. 21.

250 Appellate Body Report, Brazil - Retreaded Tyres, paras. 159, 172.

251 Australia's first written submission, paras. 38-49; Australia's comments on responses to Panel
Question No. 159, para. 100.

252 Australia's response to Panel Question No. 64, paras. 141-144; Australia's second written
submission, para. 562; Australia's response to Panel Question No. 148, paras. 26-27; Australia's comments on
responses to Panel Question No. 159, para. 102.

253 Australia's first written submission, para. 706; Australia's response to Panel Question No. 64, paras.
142-144; Australia's response to Panel Question No. 69, para. 181; Australia's second written submission,
paras. 553-554; Australia's response to Panel Question No. 148, paras. 23-27; Australia's response to Panel
Question No. 157, paras. 38-40; Australia's response to Panel Question No. 158; Australia's comments on
responses to Panel Question No. 161, paras. 107-111.

254 Australia's first written submission, paras. 718-724; Australia's second written submission, paras.
556-562; Australia's response to Panel Question No. 139, para. 41; Australia's comments on responses to
Panel Question No. 157, paras. 74-80; Australia's comments on responses to Panel Question Nos. 151 and
165, paras. 56-57.

255 Australia's response to Panel Question No. 158.

256 Australia's response to Panel Question No. 158, para. 87.

257 Australia's first written submission, paras. 709-711.

258 Australia's first written submission, paras. 713-717; Australia's comments on responses to Panel
Question No. 157, para. 79.

259 Australia's first written submission, para. 728; Australia's second written submission, para. 564.
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advertising and promoting tobacco products.?®® In any event, a pre-vetting scheme is not
"reasonably available" due to the prohibitive costs and burdens it would entail.?5!

153. Moreover, the complainants have failed to discharge their burden of proposing alternatives
that are /less trade-restrictive than the tobacco plain packaging measure.?®? Under the
complainants' abstract "limitation on competitive opportunities" test, their alternatives are in fact
more trade-restrictive than the tobacco plain packaging measure?%3 a conclusion the
complainants have sought to obscure through various contrived arguments.?®* Furthermore, under
a proper interpretation of trade-restrictiveness, the complainants explicitly assume that their
alternatives would be equally restrictive of the volume of trade in tobacco products in order to
make an equivalent contribution to the objectives of the tobacco plain packaging measure.?%
There is no basis in WTO jurisprudence for preferring an equally trade-restrictive alternative to the
measure at issue.?%®

154. Thus, an assessment of the complainants' proposed alternative measures reinforces the
conclusion that the tobacco plain packaging measure is no "more trade-restrictive than necessary"
to fulfil its legitimate objectives under Article 2.2 of the TBT Agreement.

VI. CUBA HAS FAILED TO ESTABLISH A PRIMA FACIE CASE UNDER ARTICLE IX:4 OF
THE GATT 1994

155. The basis of Cuba's claim that the tobacco plain packaging measure is inconsistent with
Article IX:4 of the GATT 1994 is that the prohibition on the use of the mark "Habanos" on the
packaging of Cuba's large hand-made cigars ("LHM") materially reduces their value.

156. This argument is entirely without merit, because: (i) Cuba has failed to establish that
measures affecting marks other than country of origin marks fall within the scope of Article IX;2%”
(ii) even assuming, arguendo, that other marks, such as the mark "Habanos" fell within scope, the
Appellate Body has unambiguously confirmed that Article IX only disciplines measures that require
marks of origin, not measures that prohibit such markings;?®® and (iii) Cuba has failed to
substantiate its assertion that there has been any reduction in the value of Cuban LHM cigars since
the introduction of the tobacco plain packaging measure, let alone to demonstrate a "material”
reduction that is attributable to the prohibition on the use of the mark "Habanos".?%° Each of these
factors is fatal to Cuba's argument.

260 Australia's first written submission, para. 728; Australia's second written submission, paras. 564-
569; Australia's response to Panel Question No. 157; Australia's comments on responses to Panel Question
No. 157, paras. 84-85.

261 Australia's first written submission, paras. 725-728, 736, 740; Australia's opening statement at the
second substantive meeting of the Panel, para. 155; Australia's response to Panel Question No. 157;
Australia's comments on responses to Panel Question No. 157, paras. 81-83.

262 pustralia's first written submission, paras. 734-736, 740; Australia's second written submission,
para. 563.

263 Australia's first written submission, paras. 734-736, 740; Australia's second written submission,
para. 563; Australia's opening statement at the second substantive meeting of the Panel, para. 156; Australia's
response to Panel Question No. 151, paras. 45-51; Australia's comments on responses to Panel Question Nos.
151 and 165, para. 61; Australia's comments on the Dominican Republic's response to Panel Question No. 153,
paras. 68-69.

264 Australia's comments on responses to Panel Question Nos. 151 and 165, paras. 50-55.

265 Australia's opening statement at the second substantive meeting of the Panel, para. 157; Australia's
response to Panel Question No. 151, para. 40; Australia's comments on responses to Panel Question Nos. 151
and 165, para. 58.

266 Australia's comments on responses to Panel Question Nos. 151 and 165, para. 58.

267 Australia's first written submission, paras. 750-751; Australia's response to Panel Question No. 83;
Canada's third party written submission, para. 104.

268 Australia's second written submission, paras. 577-578; Australia's response to Panel Question
No. 133; Appellate Body Report, US — COOL (Article 21.5 — Canada and Mexico), para. 5.356; Australia's first
written submission, paras. 745-749.

269 Australia's second written submission, paras. 579-585; Australia's response to Panel Question
No. 137.
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157. Even assuming, arguendo, that the tobacco plain packaging measure were somehow found
provisionally inconsistent with Article IX:4, the measure would benefit from the exception under
Article XX(b).2"°

158. Given that Cuba has failed to establish a prima facie case that the tobacco plain packaging
measure is inconsistent with Article IX:4 of the GATT 1994, Cuba's claim must be rejected in its
entirety.

VII. CONCLUSION

159. For the reasons stated herein and explained more fully in Australia's written submissions,
oral statements, responses to questions from the Panel, and comments on the complainants’
responses, each of the complainants' claims in this dispute is unfounded both in law and fact.

160. Moreover, the complainants' claims and arguments in this case have disturbing implications
for all WTO Members considering the adoption of public health measures and for the WTO dispute
settlement system itself.?’* The improbable standard?’? by which the complainants have asked the
Panel to evaluate Australia's tobacco plain packaging measure has no foundation in WTO law and
ignores entirely the policy context in which public health policymakers discharge their important
responsibilities.?”> The complainants' claims and arguments in this case threaten the essential right
of a WTO Member, as consistently recognised by prior panels and the Appellate Body, to decide
the IeveIZ%f protection it seeks to achieve when it comes to protecting the lives and wellbeing of its
citizens.

161. Tobacco plain packaging is a legitimate public health measure, based upon an extensive
body of scientific evidence and the explicit recommendations of the Parties to the FCTC. The
evidence demonstrates that the measure is already contributing to achieving Australia's public
health objectives and its effects are likely to grow over the long term. The complainants have
failed to demonstrate that this effective tobacco control measure is inconsistent with Australia's
obligations under the covered agreements. Australia therefore respectfully requests that the Panel
reject the complainants' claims under Articles 2.1 (incorporating Article 6quinquies A(1) and
Article 10bis of the Paris Convention), 15.4, 16.1, 16.3, 20, 22.2(b), and 24.3 of the
TRIPS Agreement, Article 2.2 of the TBT Agreement,?’> and Article IX:4 of the GATT 1994 in their
entirety.

270 pustralia's second written submission, paras. 586-595; Australia's first written submission,
paras. 754-761.

27 pustralia's closing statement at the second substantive meeting of the Panel.

272 pustralia's closing statement at the second substantive meeting of the Panel, paras. 7-22.

273 pustralia's closing statement at the second substantive meeting of the Panel, paras. 15-20, 27-35.

274 Australia's closing statement at the second substantive meeting of the Panel, paras. 30-32.

275 Australia notes that in their respective requests for the establishment of a Panel the complainants
made claims under Article 2.1 of the TBT Agreement and Article III:4 of the GATT 1994 (national treatment).
The complainants have not pursued these claims in any of their written or oral submissions in these
proceedings. These claims must therefore be considered to have been abandoned by the complainants.
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ANNEX C-1

EXECUTIVE SUMMARY OF THE ARGUMENTS OF ARGENTINA"

1. Argentina believes that Australia's plain packaging measure is designed to safeguard public
health, forms part of the campaign to discourage people from smoking and was introduced in
exercise of the State's regulatory powers. The promotion of tobacco and advertising campaigns for
tobacco are among the major threats to public health.

2. Argentina sees Article 8 of the TRIPS Agreement as an express recognition of the scope that
Members retain under that Agreement to adopt laws and regulations for public policy purposes,
including the protection of public health.

3. Furthermore, the Doha Declaration on the TRIPS Agreement and Public Health, approved by
WTO Members in November 2001!, provides a relevant interpretative framework for the scope of
certain Articles of the TRIPS Agreement.

4. The above-mentioned Declaration not only establishes that the Agreement does not and should
not prevent WTO Members from taking measures to protect public health, it also reaffirms the
right of Members to use, to the full, the provisions of the Agreement which provide flexibility for
this purpose. It also advocates a balance between States' powers to pursue health policies and the
intellectual property rights established in the TRIPS Agreement.

5. Argentina also notes that the Doha Declaration reflects the consensus among WTO Member
countries in favour of directly applying the principles of interpretation of international law to the
TRIPS Agreement. Paragraph 5(a) of the Declaration emphasizes the importance of rules such as
Article 8 of the TRIPS Agreement in interpreting the provisions of the Agreement in the light of
Article 31 of the Vienna Convention on the Law of Treaties, which states that treaties shall be
interpreted in the light of their object and purpose.?

6. As regards the interpretation of the scope of Article 20 of the TRIPS Agreement in relation to
the principles established in TRIPS Article 8.1, Argentina considers that the Panel should bear in
mind that this instrument should be implemented in a manner supportive of Members' right to
protect public health.

7. Without prejudice to the foregoing, Argentina believes that the standardization of the elements
of the trademark (colour, logo, etc.), as provided for by the plain packaging measure, may limit its
distinctiveness within the meaning of Article 15.1. Such standardization, together with a significant
reduction in the distinguishing variables of a trademark, may lead to a certain amount of confusion
for the consumer.

8. In addition, both Australia and a number of third parties® have elaborated upon aspects of the
advertising function of cigarette and tobacco packaging, given that these are high-exposure
products which consumers carry around with them and display in various settings. For this reason,
it has been said that tobacco product packaging plays an important role in communicating a
trademark and is one of a range of marketing measures aimed at various types of consumer. In
particular, emphasis has been placed on how cigarette product packaging contributes to
encouraging young people to take up smoking. It follows, by converse implication, that the
absence of the above-mentioned elements of the trademark which make it attractive, in addition
to health warnings, may make plain packaging an effective measure for achieving the objectives
pursued.

9. In Argentina's view, the prohibition contained in Article 15.4 of the TRIPS Agreement refers to
the registration of a trademark, while the plain packaging measure prescribes the modalities for

* Original Spanish.
1 WTO Ministerial Conference, Declaration on the TRIPS Agreement and Public Health
(WT/MIN(01)/DEC/2, 20 November 2001).
Idem.
3 Norway's third party submission, para. 123. Without prejudice to the Panel's acceptance of unsolicited
submissions in these proceedings, the issue was also addressed by the World Health Organization in its
amicus curiae submission dated 16 February 2015, p. 9.
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the use of the registered trademark. Consequently, Argentina does not consider Article 15.4 of the
TRIPS Agreement to refer to the enjoyment of rights, but merely to their availability. Nevertheless,
Argentina imagines that one of the main objectives of registration, particularly in those countries
in which registration is constitutive, is the actual use of the registered trademark.

10. Regarding the interpretation of Article 16 of the TRIPS Agreement, in particular Articles 16.1
and 16.3, Argentina understands, as the Appellate Body has pointed out?*, that the rights conferred
by these Articles are rights of exclusion granted to the owner of the trademark to "prevent third
parties from using in the course of trade identical or similar signs". Argentina recalls that the
purposes of trademark registration include preventing a third party from either registering or using
a trademark, and it is to these exclusive rights to trademarks that the Articles in question refer.

11. It is Argentina's understanding that by virtue of the requirements established by the Plain
Packaging Act for the use of a trademark, a new sign is created that is different from the
registered trademark, and this is why two different signs have coexisted in Australia for the same
trademark ever since the Plain Packaging Act entered into force: a registered sign of restricted use
and an unregistered sign the use of which is prescribed.

12. Argentina considers this situation to be particularly relevant in the cases referred to in
Article 16.1 and 16.3 of the TRIPS Agreement and agrees with Japan that the right conferred on
the trademark owner is a right to exclude.®

13. Argentina also notes that although tobacco plain packaging ensures a standardized form® of
trademark use, this use may be subject to variations in the colours, sizes and fonts used, which
could lead to a proliferation of prescribed trademarks that differ from country to country.
Argentina therefore believes that the use of the trademark in the prescribed form should enjoy the
same protection as the registered trademark, as the trademark may otherwise be vulnerable to
unauthorized use.

14. Regarding the issue of geographical indications, Argentina is of the view that Article 24.3 of
the TRIPS Agreement should be analysed grammatically. The Spanish version of this Article states
that the purpose of the obligation not to diminish protection is "la proteccion de las indicaciones
geogréficas que existia en él inmediatamente antes de la fecha de entrada en vigor del Acuerdo
sobre la OMC". In this analysis, "proteccion" is the nucleus and "de las indicaciones geogréficas ... "
the indirect modifier. Consequently, Argentina disagrees with Australia and believes that the
purpose of the obligation not to diminish protection concerns the protection of geographical
indications in general.

15. This interpretation is corroborated by the French version of the Article: "Lorsqu'il mettra en
oeuvre la présente section, un Membre ne diminuera pas la protection des indications
géographiques qui existait dans ce Membre immédiatement avant la date d'entrée en vigueur de
I'Accord sur I'OMC." Here again, the reference is clearly to the protection of geographical
indications in general. Indeed, if the text referred to particular geographical indications, it would
use the plural "qui existaient".

16. As regards the TBT Agreement's applicability to this case, Argentina considers that, in
conformity with the Appellate Body's analysis in the case cited by Australia, EC - Bananas III’,
where a measure is addressed by two or more covered agreements, it is the norm that deals
specifically and in detail with the particular subject matter that should be applied. In this respect,
Argentina agrees with Australia that the appropriate legal framework for analysing an alleged
trademark restriction is the TRIPS Agreement and not the TBT Agreement.

17. However, should the Panel be of the opinion that the TBT Agreement applies to this case,
Argentina would submit that the complainants' claim requires that the Panel examine whether the

4 US - Section 211 Appropriations Act, paras. 186-188 (WT/DS176/AB/R) "[...] Article 16 confers on the
owner of a registered trademark an internationally agreed minimum level of "exclusive rights" that all WTO
Members must guarantee in their domestic legislation. These exclusive rights protect the owner against
infringement of the registered trademark by unauthorized third parties."

5 Japan's third party submission, para. 4.

8 In accordance with Article 46 of the Guidelines for implementation of Article 11 of the WHO Framework
Convention on Tobacco Control.

7 Australia's first written submission, para. 511.
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technical regulation that regulates the physical aspect of the plain packaging is necessary under
Article 2.2 of the TBT Agreement. In this respect, Argentina recalls that the issue of necessity has
been analysed?® in previous cases, and it was understood that the jurisprudence under Article XX of
the GATT 1994 was relevant to the interpretation of the term "necessary" under the
TBT Agreement.

18. Article 2.2 of the TBT Agreement establishes that "technical regulations shall not be more
trade-restrictive than necessary to fulfil a legitimate objective ... ". In fact, the rule itself includes,
among the legitimate objectives, "protection of human health or safety". Moreover, the Panel in
US — Clove Cigarettes " ... considered it to be self-evident that the objective of reducing youth

smoking is a "legitimate" one".°

19. Argentina is of the view that it might be useful, in carrying out an analysis to determine
whether or not a measure is inconsistent under Article 2.2 of the TBT Agreement, to bear in mind
that the Article can be split into two sentences, the first of which provides that: "Members shall
ensure that technical regulations are not prepared, adopted or applied with a view to or with the
effect of creating unnecessary obstacles to international trade".

20. The second sentence states that: "For this purpose, technical regulations shall not be more
trade-restrictive than necessary to fulfil a legitimate objective, taking account of the risks
non-fulfilment would create".

21. As regards the legitimate objectives, this Article provides a non-exhaustive list that expressly
includes those mentioned below:

"Such legitimate objectives are, inter alia: national security requirements; the prevention of
deceptive practices; protection of human health or safety, animal or plant life or health, or the
environment. In assessing such risks, relevant elements of consideration are, inter alia: available
scientific and technical information, related processing technology or intended end-uses of
products".

22. In order to determine whether a measure violates the provisions of Article 2.2, we need to
consider the following points:

(a) The link between the first and second sentence: the provisions contained in the first
and second sentences do not refer to different obligations, but to the same obligation. In
US - Clove Cigarettes, the Panel stated that it sufficed to note that the second sentence
was introduced by the words "for this purpose", thereby establishing a direct link
betw;eoen the two sentences and implying that the second explained the meaning of the
first.

(b) In both US - Clove Cigarettes'! and US - Tuna II, the Panel established a two-step review
mechanism to analyse the compliance of the challenged technical regulations with the
provisions of Article 2.2. Under that mechanism, to determine whether a technical
regulation was in conformity with the said provisions, the Panel had to:

(i) ascertain whether that regulation pursued or fulfilled a legitimate objective;

(ii) if that were the case, examine whether the provisions of the regulation were more
trade-restrictive than necessary to fulfil that objective, taking into account the risks
non-fulfiiment would create.

(c) The notion of "necessity" is reflected in both the first and second sentences of Article 2.2,
through the reference in the first sentence to "unnecessary obstacles to international
trade", and in the second sentence to "not ... more trade-restrictive than necessary". As
the Appellate Body observed in US - Tuna II (Mexico), the assessment of "necessity", in
the context of Article 2.2, involves a "relational analysis" of the following factors:

(i) the trade restrictiveness of the technical regulation;

8 panel Report, US - Clove Cigarettes, paras. 7.353-7.368.
° Panel Report, US - Clove Cigarettes, para. 7.347.

10 Document WT/DS406/R, fn 618.

1 Document WT/DS406/R.
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(ii) the degree of contribution that it makes to the achievement of a legitimate
objective;

(iii) the nature of the risks at issue and the gravity of the consequences that would arise
from non-fulfilment of the objective(s) pursued by the Member through the
measure.

23. In a particular case, a panel's determination of what is considered "necessary" will be based on
a consideration of all these factors.

24. By its terms, Article 2.2 of the TBT Agreement requires an assessment of the necessity of the
trade restrictiveness of the measure at issue. In this regard, the Appellate Body in US - Tuna II
(Mexico) defined "trade-restrictive" to mean "having a limiting effect on trade". Moreover, it found
that the reference in Article 2.2 to "unnecessary obstacles" implied that "some" trade
restrictiveness was allowed and, further, that what was actually prohibited were those restrictions
on international trade that "exceed what is necessary to achieve the degree of contribution that a
technical regulation makes to the achievement of a legitimate objective".

25. In US - Tuna, the Panel stated that the burden rested with Mexico, as the complainant, to
demonstrate that the conditions were met to conclude that a violation of Article 2.2 of the
TBT Agreement existed.!?

26. In US - Tuna II (Mexico), the Appellate Body found that the term "fulfil" was concerned with
the degree of contribution that the technical regulation makes towards the achievement of the
legitimate objective.!® This finding was based on the wording of the sixth recital'* of the preamble
to the TBT Agreement, which provides that, subject to certain qualifications, a Member shall not be
prevented from taking measures necessary to achieve its legitimate objectives "at the levels it
considers appropriate".

27. Argentina agrees that the objective of protecting public health is legitimate per se and that,
although the objective of reducing the attractiveness of products is not in itself legitimate, it is so
in this dispute, given the harmful nature of tobacco products.

28. As for the value that should be assigned to the WHO Guidelines, Argentina agrees with the
Panel in US - Clove Cigarettes that the Guidelines "are non-binding on parties"!® and that "the
WHO Partial Guidelines do not necessarily apply directly to the particular regulatory needs of a
particular country."*® It also agrees that these Guidelines, "'drawing on the best available scientific
evidence and the experience of Parties', do show a growing consensus within the international
community to strengthen tobacco-control policies ... ".%”

29. Lastly, with regard to the differences in the interpretation of the term "unjustifiable", found in
the chapeau of Article XX of the GATT 1994, and the term "unjustifiably", in Article 20 of the
TRIPS Agreement, and bearing in mind the difference in the regulatory structure of Article XX of
the GATT 1994 and Article 20 of the TRIPS Agreement, Argentina wishes to emphasize, above all,
that, in its view, each of the above-mentioned articles, as well as the terminology used therein,
should be interpreted in the light of the Agreement in which it appears.

30. Accordingly, Argentina believes that the notion of "unjustifiable impediment" should be
interpreted in the light of the provisions of the TRIPS Agreement, taking into account the
Agreement's objectives and purposes in accordance with the Doha Declaration, without
extrapolating the application of Article XX of the GATT.

12 Document WT/DS381/R.

13 Appellate Body Report, US - Tuna II (Mexico), para. 315.

4 The sixth recital reads as follows: "Recognizing that no country should be prevented from taking
measures necessary to ensure the quality of its exports, or for the protection of human, animal or plant life or
health, of the environment, or for the prevention of deceptive practices, at the levels it considers appropriate,
subject to the requirement that they are not applied in a manner which would constitute a means of arbitrary
or unjustifiable discrimination between countries where the same conditions prevail or a disguised restriction
on international trade, and are otherwise in accordance with the provisions of this Agreement[.]"

15 United States — Measures Affecting the Production and Sale of Clove Cigarettes, WT/DS406/R,
para. 7.230.

16 Ibid.

7 1bid.
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ANNEX C-2

EXECUTIVE SUMMARY OF THE ARGUMENTS OF BRAZIL

1. The FCTC as a global public health treaty

1. The WHO Framework Convention on Tobacco Control (FCTC) became the first global public
health treaty and is nowadays considered the most widely embraced treaty in the United Nations'
history with 180 Parties. The FCTC recognizes that the spread of the tobacco epidemic is a global
problem with serious consequences for public health. Scientific evidence has unequivocally
established that tobacco consumption and exposure to tobacco smoke cause death, disease and
disability. Furthermore, as tobacco use may have severe economic impact on health systems, it
poses a heavier burden on developing and least developed countries. Accordingly, the FCTC calls
for the widest possible international cooperation to achieve an effective, appropriate and
comprehensive international response. Brazil believes that the effective implementation of the
FCTC represents an important legacy to present and future generations. In this sense, it is
important to bear in mind that the Convention is above all an evidence-based treaty that reaffirms
the right of all people to the highest standards of health.

2. Since its entry into force, the FCTC has been providing governments with important
guidance and cooperation opportunities to enhance their national tobacco-control policies.,
Article 2.1 of the FCTC encourages Parties to implement measures beyond those required by its
provisions and protocols, even to impose stricter requirements, as long as they are consistent with
the Convention and are in accordance with international law. Brazil is also convinced that it is of
great importance to maintain tobacco control efforts up-to-date with any changes in the tobacco
market and with new control strategies, as well as to continuously base it on current and relevant
scientific, technical and economic considerations.

II. Article 2.1 of the FCTC and the guidelines of the Conference of Parties.

3. Under Article 2.1 of the FCTC, Parties are not merely allowed to exceed the Convention in
terms of measures for tobacco control, but they are encouraged to do so, especially when read in
the context of other provisions. For example, Article 5.1 of the FCTC, under "General Obligations",
establishes that "[elach Party shall develop, implement, periodically update and review
comprehensive multisectoral national tobacco control strategies, plans and programmes in
accordance with this Convention and the protocols to which it is a Party". Moreover, the second
part of Article 2.1 makes clear that "(...) nothing in these instruments shall prevent a Party from
imposing stricter requirements (...)". The preamble of the Convention deems it necessary both "to
be alert to any efforts by the tobacco industry to undermine or subvert tobacco control efforts" and
to "promote measures of tobacco control based on current and relevant scientific, technical and
economic considerations".

4. Brazil believes that FCTC guidelines should be taken into consideration as relevant context,
especially if such guidelines are to be qualified as relevant international standards under Article 2.5
of the TBT Agreement. In the US-Clove Cigarettes dispute, for example, the Panel clearly
expressed its awareness of the "important international efforts to curb smoking within the context
of the WHO FCTC and its WHO Partial Guidelines" and considered the FCTC guidelines relevant to
its understanding that the existence of "extensive scientific evidence supporting the conclusion
that banning clove and other flavoured cigarettes could contribute to reducing youth smoking".
This view was shared by the Appellate Body, which also recognized the importance of Members'
efforts on tobacco control in the World Health Organization and expressed its belief that nothing in
the Covered Agreements is to be interpreted as preventing Members from devising and
implementing public health policies generally, and tobacco-control policies in particular.

5. At the same time that Article 2.1 of the FCTC requires that measures going beyond the
Convention are to be in accordance with international law, which naturally includes international
trade law, WTO Covered Agreements fully recognize and respect the sovereign right of Members to
take regulatory measures in response to legitimate public health concerns.

III. The WTO recognizes Members' right to protect public health.
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6. As recognized at the 4th Ministerial Meeting of the WTO in Doha 2001, nothing in the WTO
rules prevents its Members from taking measures for the protection of human life or health, at the
levels they consider appropriate, provided that such measures are (i) neither applied in a manner
which would constitute a means of arbitrary or unjustifiable discrimination between countries
where the same conditions prevail, (ii) nor represent a disguised restriction on international trade,
(iii) otherwise in accordance with the provisions of the WTO Agreements.

7. Specifically in what concerns commitments under the TRIPS Agreement, WTO Members
adopted the Declaration on the TRIPS Agreement and Public Health at the Doha Ministerial
Conference, where they agreed that such Agreement does not and should not prevent members
from taking measures to protect public health. At the same time, the right of Members to use, to
the full, the provisions in the TRIPS Agreement, which provide flexibility for such purpose, was
reaffirmed. WTO Members recognized that these flexibilities included, among others, the
imperative of having each provision of the TRIPS Agreement read in the light of its object and
purpose (Articles 7 and 8), when applying the customary rules of interpretation of public
international law. Brazil agrees that the protection of human health is of utmost importance and
that the Covered Agreements in general and the TRIPS Agreement in particular afford Members
enough policy space to pursue such objective. Nonetheless, Brazil believes that in pursuing its
public policies objectives, Members must take into consideration the rights and obligations under
the WTO, and the need to ensure a proper balance between them.

IV. Use of a registered trademark in the course of trade

8. The very fact that trademarks are protected under the WTO evidences that such intellectual
property is important to the multilateral trading system, particularly in what concerns fair
competition and market access. As emphasized in the Amicus curiae brief of Brazil's National
Confederation of Industry (CNI), trademarks are important assets to companies that have
long-term plans to grow on a worldwide scale. Likewise, the Brazilian Intellectual Property
Association (ABPI) recalled that considerable investments are made into the creation, development
and protection of trademarks, as they are deemed essential to the success of business operations
domestically and abroad.

9. Although the use of a registered trademark in the course of trade is not an automatic step
following registration (as there could be several government requirements to be fulfilled
beforehand), Brazil understands that the registration of a trademark does entail an expectation of
use, and a very legitimate one, that would not only give concrete expression to the protection
conferred under TRIPS Agreement to trademarks, but also ensure that they can fulfill their
socio-economic function. As the Panel in the EC-Geographical Indications dispute affirmed, the
function of trademarks, as described in Article 15.1 of the TRIPS Agreement, can be understood as
distinguishing goods and services of undertakings in the course of trade. Accordingly, every
trademark owner has a legitimate interest in preserving the distinctiveness, or capacity to
distinguish, of his trademark so that it can perform that function. If the function of a trademark is
to distinguish goods and services, then such function can only be fulfilled if: (i) third parties are
prevented from using identical/similar signs for identical/similar goods or services where such use
would result in a likelihood of confusion and (ii) the trademark is actually used in the course of
trade. Accordingly, the TRIPS Agreement expressly grants owners of registered trademarks
exclusive rights in relation to the first condition (Article 16.1) and, in relation to the second
condition, it prohibits Members from unjustifiably encumbering the use of a trademark in the
course of trade with special requirements (Article 20). Brazil is aware that nowhere in the
TRIPS Agreement is found a provision such as "the owner of a registered trademark shall have the
right to use it in the course of trade". Yet, it also seems clear that Article 20 not only recognizes
the importance of use of a trademark in the course of trade for it to fulfill its socio-economic
function, but it also protects such use from special requirements that would otherwise unjustifiably
encumber it.

V. Article 20 of the TRIPS Agreement protects registered trademarks from having its
use unjustifiably encumbered by special requirements.

10. Brazil understands that Article 20 of the TRIPS Agreement establishes a clear obligation on
WTO Members not to unjustifiably encumber the use of a trademark in the course of trade with
special requirements. This obligation takes into account the importance of use for a trademark to
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fulfill its socio-economic function, but at the same time, if read jointly with Article 8.1, it does not
prevent Members from adopting measures to protect public health. In this sense, if a WTO Member
believes that another Member has adopted a measure inconsistent with the obligation under
Article 20, it would have to adduce evidence on its favor, whereas the respondent would still need
to demonstrate otherwise.

11. In Brazil's view, the term "special requirements" under Article 20 would not be restricted to
requirements specifically applicable to individual trademarks, so that any horizontal requirement
would be automatically deemed unjustifiable, thus inconsistent with this provision. Brazil
understands that the term "special requirements" in Article 20 may also refer to requirements
applicable to a group of related trademarks, not just to an individual trademark. Consequently,
the fact that a measure at issue is horizontal does not seem to be in itself proof of violation of
Article 20 of the TRIPS Agreement.

12. Brazil is also not convinced that the prohibition of use of trademarks would be out of the
scope of Article 20 of the TRIPS Agreement. This article provides a non-exhaustive list of examples
of special requirements (introduced by the term "such as") that could represent an encumbrance
to the use of trademarks, and this list per se does not exclude prohibition of use from the scope of
the Article. According to dictionary definition, Brazil understands that "encumbering the use" would
be equivalent to "impeding the use", thus prohibitions do seem to be a form of encumbrance -
probably the most radical one if compared to the examples provided in Article 20. Furthermore, if
prohibition of use was deemed to be out of the scope of Article 20, then a loophole in the
TRIPS Agreement could be created, whereby it would be possible to circumvent the obligation of
no-unjustifiable-encumbrance by prohibiting the use of trademarks altogether.

V.1 Interpretation of the expression "use of a trademark in the course of trade".

13. Brazil does not consider that the fact that a market for a given product is considered "dark"
(i.e. the consumers only see the product after the purchase, that is, after the course of trade is
concluded) has a bearing in the scope of Article 20. The expression "use of a trademark in the
course of trade" under Article 20 of the TRIPS Agreement is better understood as an opposition to
other uses of a trademark which are of no concern to the WTO, such as use in letterheads,
promotional material and advertisement, or even under sponsorship contracts. If jointly read with
Article 15, the expression "use of a trademark in the course of trade" seems to restrict the scope
of the provision to the situation where trademarks are applied to goods or services in order to
distinguish goods and services of one undertaking from those of others. Thus, the scope of
Article 20, particularly in what concerns the expression "use of a trademark in the course of
trade", is not subject to when or whether consumers actually get in direct contact with products
and their trademarks.

V.2 The assessment of whether an encumbrance posed by a measure at issue is
unjustifiable.

14. For Brazil, the term "unjustifiably" as expressed in Article 20 of the TRIPS Agreement is
associated with the term "encumbered" and not with the expression "special requirements".
Therefore, what seems to be central to the analysis of consistency with Article 20 is not so much
whether a measure is unjustifiable, but whether the encumbrance it poses to the use of a
trademark is unjustifiable. Accordingly, Brazil believes that, when assessing whether a special
requirement unjustifiably encumbers the use of a trademark in the course of trade, it may not
suffice to demonstrate the lack of a rational connection between the measure at issue and a
certain policy objective. Rather, complainants would have to demonstrate that the encumbrance
posed by the measure is not commensurate with the importance of the objective pursued.
Likewise, it would not suffice for the respondent to explain the reasons for adopting a given
requirement: it would also have to adduce evidence in order to prove there is a balance between
the importance of the objective pursued and the encumbrance posed by its measure.
Consequently, if the encumbrance posed by a special requirement is demonstrated to be excessive
in relation to the importance of the objective pursued, it would probably not be justifiable at the
same time.

15. The term "unjustifiably" aims to achieve a fair balance between a Member's ability to
regulate and its obligation to refrain from encumbering how a trademark may be used. Thus,
more than the assessment of whether the objective pursued is legitimate and whether there is a
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rational connection between the measure at issue and such objective, the term "unjustifiably"
seems to add to the standard of analysis the question of whether the encumbrance posed by the
measure is commensurate/equivalent to the importance of the objective pursued

VI. TBT and Articles 2.2 and 2.5

16. Brazil understands that a measure may fall under more than one of the Covered
Agreements. In this sense, a measure dealing with intellectual property issues may also be a
technical regulation within the meaning of the TBT Agreement insofar as it deals with product
characteristics, labelling or other TBT-related matters concerning trade in products. The analysis of
the TBT Agreement and the TRIPS Agreement should be independent from one another, as there is
not a relationship of lex specialis between them. While the TBT Agreement deals with technical
regulations and their effects on the trade of goods, the TRIPS Agreement establishes Intellectual
Property Rights in what they relate to trade. They integrate different annexes of the Marrakesh
Agreement and deal with substantially different obligations and the inconsistency of the obligations
in one of them does not bring about necessarily a violation of the other.

17. As regards the degree of contribution of a measure to its stated objective, Brazil considers it
should be discerned by the design, structure and operation of the measure; the evidence relating
to the application of the measure should be taken into account as an objective piece of
information. In situations where measures have been only recently implemented, the panel may
want to include in its assessment not only evidence of the impacts of actual application of the
measure, but also take into account what the measure - in light of its design and structure - may
achieve in a longer temporal perspective. Given the fact that the adopted measures are inserted in
an overall strategy which contains other measures, the attainment of its stated objectives may
sometimes only be fully discerned in the interplay of all elements of the strategy and over the
course of time.

18. The analysis of the measure should start with article 2.5, both in what concerns the
compatibility with a relevant international standard as well as with the presence of a legitimate
objective. This order of analysis makes procedural sense, because if the two conditions above are
fulfilled and not rebutted, a presumption of compatibility with article 2.2 emerges: the measure
does not create an unnecessary obstacle to international trade. As regards the objectives, while
there may be other legitimate objectives under the TBT Agreement, only those explicitly
mentioned in article 2.2 will generate a rebuttable presumption.

19. Article 2.5, second sentence, establishes a rebuttable presumption of compatibility with
Article 2.2 for those technical regulations prepared, adopted or applied to fulfil a legitimate
objective and that are in accordance with relevant international standards. Brazil understands that
the nature of the second sentence of Article 2.5 is not of an exception, but of a conditioned
procedural right. The relevant implication of this conclusion is that the responding party is required
only to establish - on a prima facie basis - that the challenged measure is in accordance with an
international standard and fulfils a legitimate objective: the burden is then shifted to the
complaining party to demonstrate that the measure either does not comply with these two
conditions or does create unnecessary obstacles to international trade. This view is confirmed by
the last sentence of Article 2.5. In this sense, Brazil also believes that the jurisprudence of the
Appellate Body in EC - Hormones regarding the relationship between Articles 3.1, 3.2 and 3.3 of
the SPS Agreement can be of relevance in the interpretation of Articles 2.2 and 2.5.

20.  Two requirements must be met in order for a technical regulation to fall under Article 2.5.
As regards the first, the technical regulation must be prepared, adopted or applied for one of the
legitimate objectives explicitly mentioned in paragraph 2. Therefore, while there may be other
legitimate objectives under the TBT Agreement, only "national security requirements; the
prevention of deceptive practices; protection of human health or safety, animal or plant life or
health, or the environment" may generate a rebuttable presumption for measures under
Article 2.5. With respect to the second requirement, related to the concept of "international
standardizing bodies", Brazil would like to recall that, contrary to the SPS Agreement (Annex A
(3)), the TBT Agreement does not have a list of international standardizing organizations explicitly
listed in its text; the TBT could then be seen as being more welcoming to new standardizing bodies
than the SPS Agreement. The jurisprudence in US -Tuna II may be useful in determining whether
the entity in question is an international standardizing body. In that case, the Appellate Body
understood that the body's membership must be open to the relevant bodies of at least all
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Members, be active in the action of standardization and be recognized as such. These criteria
should be addressed, according to the Appellate Body, "in a holistic manner".

Conclusion

21. It is unequivocal that tobacco is a unique product, and that efforts under the FCTC represent
the increasing global commitment to counteract the devastating consequences of tobacco
consumption and exposure to tobacco smoke. Furthermore, it is recognized that nothing in the
WTO's Covered Agreements prevents its Members from taking measures for the protection of
human life, including those that may affect intellectual property. Brazil believes that the Panel's
interpretations and findings can and should contribute to give proper balance to, on the one hand,
policy space for governments in the application of legitimate measures to protect public health,
and on the other, rights and obligations under WTO Agreements.
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ANNEX C-3

EXECUTIVE SUMMARY OF THE ARGUMENTS OF CANADA

I THE TRIPS AGREEMENT

A. The role of Articles 7 and 8.1 of the TRIPS Agreement and paragraph 4 of
the Doha Declaration on Public Health in the interpretation of the
TRIPS Agreement

1. Articles 7 and 8.1 of the TRIPS Agreement and paragraph 4 of the Doha Declaration on Public
Health provide the lens through which the TRIPS Agreement must be interpreted. Paragraph 4 of
the Doha Declaration on Public Health elaborates upon the principles and objectives articulated in
Articles 7 and 8.1 of the TRIPS Agreement, and comprises part of the relevant interpretive
context. The Doha Declaration on Public Health clearly and expressly directs how the provisions of
the TRIPS Agreement are to be interpreted. It meets the test set out by the Appellate Body in
US - Clove Cigarettes as a "subsequent agreement between the parties" within the meaning of
Article 31(3)(a) of the Vienna Convention.! The Panel therefore needs to take it into account in the
interpretation of the provisions of the TRIPS Agreement.

B. Article 2.1 and Article 10bis of the Paris Convention

2. Canada recalls that the first paragraph of TRIPS Article 2 incorporates by reference certain
provisions of the Paris Convention, including Article 10bis. Article 10bis of the Paris Convention is
comprised of two components: an obligation and a definition. The first paragraph establishes the
obligation to assure to nationals of the other countries of the Paris Union effective protection
against unfair competition. The second and third paragraphs set out a definition of "unfair
competition" and an illustrative list of acts, allegations, and indications that are expressly
prohibited.

3. The ordinary meaning of the terms in the context of Article 10bis suggests that the phrase "act
of competition" is concerned solely with the commercial behaviour of actors competing in the
market. Where a Member through its measures is regulating the market or its private actors, such
measures do not constitute "acts of competition" and fall outside the scope of the definition of
"unfair competition" under Article 10bis.

C. Article 15.4

4. The complainants confuse two concepts that are distinct under Section 2 of the
TRIPS Agreement: 1) registration, and 2) rights that flow from registration. Article 15.4 only
obliges Members to ensure that the "nature of the goods" do not form an obstacle to registration
of the trademark. Article 15.4 neither addresses protections flowing from trademark registration,
nor establishes a right to use a registered trademark. Further, contrary to the complainants'
assertions, Article 15.4 does not guarantee an opportunity, or grant a right, to acquire
distinctiveness for non-inherently distinctive signs. This would create a right to use a sign if that
sign has the potential to become a trademark, which is not a right protected under the TRIPS
Agreement. A finding of a right to use a sign or trademark under the TRIPS Agreement would
effectively restrict Members' ability to take legitimate measures to protect public health. Members
have clearly and unequivocally preserved the freedom to regulate in the interest of protecting
public health and this is evident in TRIPS Articles 7 and 8.1, and paragraph 4 of the Doha
Declaration on Public Health. The TRIPS Articles in issue, including Article 15.4, must be
interpreted in a manner supportive of a Member's right to protect public health.

! Appellate Body Report, US - Clove Cigarettes, para. 262.
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D. Articles 16.1 and 16.3

5. The single right conferred on the owner of a registered trademark under Article 16.1 is set out
in the first sentence. As confirmed by a previous panel, this right consists only of the trademark
owner's entitlement to prevent third parties from unauthorized use where such use would result in
a likelihood of confusion.? Contrary to the complainants' arguments, WTO Members are not obliged
under Article 16.1, or elsewhere in the TRIPS Agreement, to preserve or strengthen either the
mark or the owner's ability to successfully demonstrate a "likelihood of confusion". Underlying the
complainants' argument under Article 16.3 is a claim of a right to use a mark in order to acquire or
maintain status as a "well-known" mark. Article 16.3 does not establish a right to use a mark. It
follows from this that the provision also does not protect a mark's status or ability to acquire
status as a "well-known" mark. The complainants' interpretation of Article 16.1 and Article 16.3 is
not supported by the text, the negotiating history, case law, or TRIPS Article 8.1 and paragraph 4
of the Doha Declaration on Public Health, and must be rejected.

E. Article 20

6. Article 20 disciplines certain requirements that Members can impose on how a trademark is
used. If a panel finds that the measure constitutes a "special requirement”; that "encumbers"; the
"use" of a trademark; "in the course of trade" it must then determine whether the measure is
"unjustifiable". If a panel finds in the affirmative, then the measure violates Article 20.

7. In terms of the allocation of the burden of proof to demonstrate that a measure is
"unjustifiable", Canada disagrees with the complainants that the burden shifts to the defending
Member to prove that a measure is "justifiable". The word "unjustifiably" in the text does not
create an exception but rather comprises a component of the affirmative obligation. Therefore the
complainants must show, as part of their prima facie case, that the Australian measure is
"unjustifiable".

8. It is essential that the test established to determine whether a special requirement is
"unjustifiable" safeguards the integrity of the obligation under Article 20 while ensuring regulatory
flexibility to protect public health. Having regard for the ordinary meaning of the words, existing
case law, and relevant context, including other TRIPS provisions and the Doha Declaration on
Public Health, Canada proposes that the elements to be examined in determining whether a
requirement is "unjustifiable" under Article 20 constitute the following: 1) whether the objective of
the requirement is legitimate. This element involves identifying the objective of the requirement
and determining whether it is "legitimate"; 2) whether there is a rational connection between the
requirement and the legitimate objective; 3) whether the requirement contributes to the objective;
and 4) the extent to which the requirement encumbers how a trademark can be used. Ultimately,
a determination of whether the measure in issue is "unjustifiable" must be made on a case-by-
case basis taking into account all relevant facts, and weighing and balancing these elements.

II. THE TBT AGREEMENT - ARTICLES 2.2 AND 2.5

9. In response to the Parties' arguments regarding the applicability of the TBT and
TRIPS Agreements, Canada considers that these agreements are not mutually exclusive - both can
apply to the same measure, including a measure that deals with intellectual property.

10. With respect to Article 2.2, Canada considers that the Appellate Body's findings regarding the
assessment of contribution of a measure to its objective in US - COOL (21.5) and Brazil-Retreaded
Tyres are particularly relevant to this case. In particular, that the measure's objective, its
characteristics, and the nature, quantity, and quality of evidence that is available will have a
bearing on whether the measure's degree of contribution can be assessed in quantitative or
qualitative terms, and will influence the degree of precision of that analysis.® Further that a panel
may rely on a qualitative analysis in assessing the contribution of a measure to the realization of
the objective pursued by it* and when dealing with measures that form part of a comprehensive
strategy to address a public policy issue, the contribution that any proposed alternative measure

2 panel Report, EC - Trademarks and Geographical Indications (US), fn. 558.

3 Appellate Body Report, US - COOL (Article 21.5 - Canada and Mexico), para. 5.211.

4 Appellate Body Reports, Brazil - Retreaded Tyres, paras. 146, 151-153; and US - COOL (Article 21.5 -
Canada and Mexico), para. 5.209.
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would make to the achievement of the objective must be viewed in the light of any decreased
effectiveness of other measures within the strategy that could result from substituting the
challenged measure.®

11. Further, it is the overall degree of contribution that a measure makes to its objective that is
relevant in identifying the contribution of the measure in issue, rather than any isolated aspect of
contribution; which remains the case even where a measure deploys various methods or
techniques that jointly or separately contribute to achieving the objective.® Further, a panel may
conclude that an alternative measure that might otherwise have been found to make an equivalent
degree of contribution to the achievement fails to do so because, for example, the objective is of
vital importance, the nature of the risks involve human health, or the severity of the consequences
of non-fulfilment of the objective are grave.”

12. A finding by the Panel that the FCTC Guidelines® are "relevant international standards" for the
purposes of Article 2.5, and the Australian measures are "in accordance" with these standards
would create a rebuttable presumption that the measures are not unnecessary obstacles to trade.
The standard of proof that the Panel would require of the complainants to demonstrate that the
Australian measures violate Article 2.2 must be higher than that required to make out
a prima facie case as it must reflect such a finding of a rebuttable presumption.

III. THE GATT 1994 - ARTICLE IX

13. A "mark of origin" for the purposes of Article IX:4 is not a trademark or a geographical
indication. Rather it is a country of origin marking such as "product of Canada" or "made in
Canada". Paragraph 4 of Article IX stipulates that a Member's laws and regulations relating to the
marking of imported products must permit compliance without, inter alia, materially reducing their
value. The phrase "permit compliance" in Article IX:4 illustrates the purpose of the provision,
which is to discipline how compliance with a marking requirement may be prescribed. The
provision serves only to limit a Member's laws and regulations relating to marking requirements in
terms of how compliance with such requirements can be prescribed.

5 Appellate Body Report, Brazil - Retreaded Tyres, para. 172.

5 Appellate Body Report, US - COOL (Article 21.5 - Canada and Mexico), para. 5.255.

7 Ibid. para. 5.254.

8 WHO Framework Convention on Tobacco Control: guidelines for implementation (2013 Edition).
(Exhibit AUS-109)
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ANNEX C-4

EXECUTIVE SUMMARY OF THE ARGUMENTS OF CHINA

I. INTRODUCTION

1. China first presents its general view that WTO Members are entitled to adopt appropriate
measures for protection of public health. Thereafter, China provides observations on the claims
made by the complainants under Articles 2.1, 16.1, 16.3, 20, 22.2(b) and 24.3 of the
TRIPS Agreement and the claims under Article 2.2 of the TBT Agreement.

II. WTO MEMBERS MAY TAKE APPROPRIATE MEASURES FOR PROTECTION OF
PUBLIC HEALTH

2. The present disputes involve a general question whether and, if so, to what extent
WTO Members may take public health measures under the WTO Agreements. Although trade
interests are main concerns under the WTO system which is a multilateral trading system,
WTO Agreements recognize and accommodate societal values and interests, such as protection of
public health which is "both vital and important in the highest degree"!. WTO Members are entitled
to take appropriate public health measures. However, Members have no unlimited discretion to
adopt public health measures, but should ensure that the measures they take are not
WTO-inconsistent.

3. As to the tobacco plain packaging measures (PP measure) at issue, China shares the view of
Australia that tobacco use seriously harms human life and health and notes that the complainants
do not take issue with this. As a matter of fact, Chinese government has been developing and
applying various effective measures to control tobacco use. China further notes that the scope of
the measures being challenged in these disputes is limited. Australia applies a comprehensive
range of tobacco control measures. The complainants do not challenge measures other than the
PP measure in these disputes. In addition, certain claims aim at only limited aspects of the PP
measure. For instance, claims under Articles 16.1, 16.3 and 20 appear to concern only the
PP "trademark requirements", and not the PP "form requirements".

III. OBSERVATIONS ON CERTAIN CLAIMS UNDER THE TRIPS AGREEMENT
A. Claims Under Article 16.1

4. The Panel needs to consider whether a trademark owner has rights or interests to use its own
trademark and whether its own use of the trademark is a necessary condition for it to effectively
exercise the right to prevent unauthorized third party's use conferred by Article 16.1.

5. The panel in EC - Trademarks and Geographical Indications (Australia) stated that every
trademark owner has "a legitimate interest in preserving the distinctiveness, or capacity to
distinguish, of its trademark so that it can perform that function", including the interest in using its
own trademark in connection with the relevant goods and services.? This statement appears to
confirm that the inherent nature of a trademark requires it to be used in the course of trade, being
either a right to use or a minimum opportunity of use. Article 20 also supports this interpretation.
It implies that the owner of a trademark has a right or legitimate interest to use the trademark in
the course of trade; otherwise, WTO Members would be able to take any measures to encumber
the use of a trademark as they wish.

6. China further notes that in cases where a third party uses similar signs for identical or similar
goods or services, the trademark owner bears the burden of proof to demonstrate that such use of
the third party results in a likelihood of confusion. To the extent that the prohibition or strict
restriction of use of a trademark necessarily reduces or removes the distinctiveness of that
trademark and thus impedes the trademark owner to demonstrate the likelihood of confusion, such
measures could be found inconsistent with Article 16.1.

! Appellate Body Report, EC - Asbestos, para.172.
2 panel Report, EC - Trademarks and Geographical Indications (Australia), para.7.664.
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B. Claims Under Article 16.3

7. In view of the arguments proffered by the parties, the Panel is expected to consider whether
the coverage of Article 16.3 would extend to the acquirement and maintaining of the well-known
trademark status and whether use is a necessary condition to acquire and maintain the well-known
trademark status.

8. China notes that Article 16.3 provides additional protection to existing well-known trademarks,
and such protection does not apply to trademarks that may become well known in the future or
trademarks that were once well known. Nevertheless, the Panel may wish to consider if it is
appropriate to entirely separate the issue of additional protection of well-known trademarks and
the issue of the acquirement and maintaining of the well-known trademark status. To give an
extreme example, if a Member sets such an extremely high standard that no trademark could be
qualified as a well-known trademark, the additional protection accorded to well-known trademark
would be meaningless.

9. As to the second question, it appears that use is an important, if not indispensable, way to
acquire or maintain the well-known status. As Article 16.2 provides, "[i]n determining whether a
trademark is well known, Members shall take account of the knowledge of the trademark in the
relevant sector of the public". And it is widely recognized that the duration, extent and
geographical area of any use of the mark are highly relevant indicators as to the determination
whether or not a mark is well-known by the relevant sector of the public. Therefore, the Panel
needs to consider if the PP measure, by prohibiting or strictly restricting the use of tobacco
trademarks, necessarily results in that tobacco trademarks cannot acquire or maintain the
well-known status and thus are denied the protection accorded under Article 16.3.

C. Claims Under Article 20

10. For a measure to be found in violation of Article 20, it should be established that the measure
imposes "special requirements" that "unjustifiably" "encumber[s]" "the use of a trademark" "in the
course of trade".

11. "[S]pecial requirements" would include those mandated requirements that: (i) apply to a
limited product class; (ii) apply only for a particular purpose; or (iii) are distinct from those that
apply generally or "usually". To the extent that the PP measure prohibits the use of certain types
of trademarks, e.g. figurative trademarks, on tobacco products and their packaging and requires
the use of the brand name/word mark of tobacco products in a standardized form and font, it
imposes "special requirements" within the scope of Article 20.

12. As to the meaning of the term "in the course of trade", Australia appears to read this term in
a too narrow sense by suggesting that this term refers only to the course of a particular
transaction of buying and selling. The same term is used in Articles 16.1 and 24.8 of the
TRIPS Agreement as well as Article 10bis (3) of the Paris Convention, which is incorporated into
the TRIPS Agreement. It is widely accepted that the term means "in commercial activities" or "in
commerce", in a broader sense.

13. In view of the above, it appears to China that the focus of the contention between the parties
would be whether the PP measure unjustifiably encumbers the use of trademarks in the course of
trade. Noting that the meaning of "unjustifiably" under Article 20 has not yet been explored by
prior panels and/or the Appellate Body, China makes several observations. First, prohibition of the
use of a trademark is not per se unjustifiable as suggested by some complainants. Article 20
envisages that the use of a trademark could be prohibited, provided that such prohibition is not
unjustifiable. Second, the standard of "unjustifiably" under Article 20 is not necessarily the same
as that of "necessary" under Article 2.2 of the TBT Agreement or Article XX of the GATT 1994. The
jurisprudence regarding the latter may not be simply transplanted into the former. Third, the
underlying test is not merely a question of existence/non-existence of rational connection between
the measure and the policy objectives pursued as Australia appears to suggest, but calls for
evaluation on the extent of the rational connection. While a special requirement that has no
"rational connection" with a legitimate objective is unjustifiable, this does not necessarily mean
that a special requirement is justifiable as long as it has any extent of "rational connection" with a
legitimate objective. This observation initially originates from the ordinary meaning of the term
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"unjustifiably", which, like the words "just", "reasonable" and "defensible", implies certain
discretionary judgement. China takes note that Australia's interpretation of "unjustifiably" under
Article 20 essentially relies on the Appellate Body's interpretation of the term "unjustifiable" in the
context of Article XX of the GATT 1994.3 However, the two terms do not necessarily have the same
meaning. While Article XX of the GATT 1994 sets out a two-tier test, Article 20 of the
TRIPS Agreement contains only a single "unjustifiably/justifiably" test which implies that this test
would have to bear more functions or set a higher threshold. On the other hand, even the
instances identified by the Appellate Body as "unjustifiable" within the meaning of Article XX of the
GATT 1994 are not limited to those in which the measure at stake bears no relationship to the
legitimate objective. For instance, a measure that is "informal" and "casual" and is not

"transparent" and "predictable" was found "unjustifiable".*

14. Based on the above observations, China expects that the Panel will weigh and balance, in a
holistic manner, all relevant factors, including but not limited to: (i) the policy objective and its
importance; (ii) the extent of the rational connection or, in other words, the degree of contribution
of the measure to the policy objective; and (iii) the extent of encumbrance imposed by the
measure. Given that there are few disputes among the parties with respect to the above factors
(i) and (iii), the Panel's examination is expected to concentrate more on the contribution of the
trademark requirements to the objective of tobacco control. Both sides put forward extensive
evidence to illustrate that the trademark restriction does (not) and can (not) make contribution to
that objective. The Panel is expected to objectively assess this factual matter, and when
necessary, to exercise its right to seek information under Article 13 of the DSU, including
consulting experts to obtain opinions on factual issues concerning scientific or technical matters.

D. Claims Under Articles 2.1 and 22.2(b)

15. In China's view, the key contention is the definition of "unfair competition" under the relevant
provisions, i.e. whether it must be a result from the market actor's acts or it could also encompass
the government regulatory measures.

16. The PP measure appears not to be an act of unfair competition within the meaning of
Article 10bis of the Paris Convention. First, the "act of competition" is defined under Article 10bis
(2) as any act "contrary to honest practices in industrial or commercial matters". It appears
difficult to characterize the acts that are taken by competitors to comply with the legal
requirements as acts "contrary to honest". Second, Article 10bis (3) provides that three categories
of acts "shall be prohibited". The PP measure does not fall within the scope of the second or third
category, i.e. false allegations and misleading indications or allegations, nor fall within the scope of
the first category which clearly refers to acts of "a competitor".

17. Alternatively, if the Panel were to interpret "unfair competition" as compassing government
regulatory measures and/or its impact on the market, it needs to carefully assess the detailed
facts of the dispute, including a range of legal mechanisms available in Australia, so as to
determine whether the PP measure compels market actors to engage in acts of unfair competition
or Australia fails to assure an effective protection against unfair competition due to the
PP measure.

E. Claims Under Article 24.3

18. Article 24.3 is a standstill provision which requires that a Member, in addition to comply with
the minimum standards established by the provisions of the TRIPS Agreement, shall maintain the
existing protection level of geographical indications (GIs) in that Member prior to the entry into
force of the WTO Agreement. It thus concerns the pre-existing protection of GIs in that Member.
Assuming that the protection of GIs under Section 3, Part II of the TRIPS Agreement refers only to
negative rights, i.e. rights to prevent third parties' illegal use of GIs, it does not necessarily follows
that the pre-existing protection of GIs in a Member is limited to negative rights. To the extent that
the pre-existing protection in a Member includes the right to use GIs, the Member is not permitted
to diminish the protection by prohibiting the use of GIs. In any event, the complainants need to
establish a prima facie case that, prior to January 1995, Australian law permits the owners of GIs

3 Australia's first written submission, paras.366-369.
4 Appellate Body Report, US - Shrimp, paras.180 and 181.
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to use established GIs on their products, and/or to use a word or non-word indication on their
products so as to develop GIs.

IV. OBSERVATIONS ON CLAIMS UNDER THE TBT AGREEMENT

19. In order to establish a violation of Article 2.2 of the TBT Agreement, a complainant must first
demonstrate that the challenged measure constitutes a "technical regulation" within the meaning
of Annex 1:1 of the TBT Agreement. China notes that it is undisputed the "form requirements"
imposed by the PP measure are technical regulations. In China's view, the "trademark
requirements" also fall within the scope of the definition of a technical regulation as clarified by the
Appellate Body in previous cases such as EC-Asbestos, EC-Sardines and EC-Seal Products.
These trademark requirements are subject to not only the provisions of the TRIPS Agreement but
also the provisions of the TBT Agreement, including Article 2.2.

20. Article 2.2 of the TBT Agreement sets out a three-tier test of consistency, namely: (i) whether
the measure is "trade-restrictive"; (ii) whether the measure fulfills a legitimate objective; and (iii)
whether the measure is "not more trade-restrictive than necessary" to fulfill a legitimate objective,
taking account of the risks non-fulfilment would create.

21. As to the first element, what should be assessed is whether the measure has a limiting effect
on trade, i.e. importation of tobacco products in the current disputes, rather than whether it
results in discrimination between the treatment of imported goods and domestic goods. Like the
term "restrictions" in Article XI of the GATT 1994, trade-restrictiveness is of a broad coverage.
Furthermore, the limiting effect of restrictions "need not be demonstrated by quantifying the
effects of the measure at issue”, but "can be demonstrated through the design, architecture, and
revealing structure of the measure at issue considered in its relevant context".’

22. As to the second element, the Panel is expected to objectively assess the factual matter
whether the PP measures make contribution, and to what extent, to the objective of tobacco
control. The Appellate Body has noted that the degree of contribution may be discerned from the
design, structure and operation of the measure, as well as from evidence relating to the
application of the measure.® The evidence concerning the post-implementation period is not the
only evidence to establish the contribution, and might not give decisive guidance either.

23. As to the third element, "a comparison of the challenged measure and possible alternative
measures should be undertaken"’ in most cases. In the context of such "comparative analysis",
it may be relevant to consider in particular: (i) whether the proposed alternative measure is less
trade-restrictive; (ii) whether it would make an equivalent contribution to the relevant legitimate
objective, taking account of the risks non-fulfilment would create; and (iii) whether it is reasonably
available.® An issue the Panel may need to address is the meaning of the terms "the risks
nonfulfilment would create". China considers that the fact that a legitimate objective is of great
importance does not, in itself, lead to the conclusion that "the risks non-fulfilment would create"
are grave. A panel should assess the importance of the legitimate objective together with the
measures that are applied, or the measures proposed by the complainants, to fulfil this objective.
In case that a challenged measure does not contribute to the objective or a reasonable available
alternative could make greater contribution to the objective, "the risks non-fulfilment would
create" are not grave.

® Appellate Body Report, Argentina - Import Measures, para. 5.217.
8 Appellate Body Report, US - Tuna II (Mexico), para.317.

7 Ibid, para.322.

8 Ibid, para.322.
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ANNEX C-5

EXECUTIVE SUMMARY OF THE ARGUMENTS OF THE EUROPEAN UNION

I. TRIPS

1. The term "unjustifiably" in Article 20 has not yet been clarified by panels or the Appellate Body.
The EU view is that as drafted, Article 20 of the TRIPS Agreement provides for a flexible tool of
interpretation, that leaves open what degree of justification or deference may be appropriate in
particular cases, just as the degree of deference under Article XX of the GATT 1994 is open, in the
sense that it depends upon which specific subparagraph of that provision is being applied, and
accordingly what nexus is required between the measure and the legitimate objective. How much
deference is appropriate in a particular case depends on further contextual considerations, as
described below.

2. There are limits on the extent to which case law on the issue of 'unjustifiable discrimination' in
Article XX can inform an interpretation of the term "unjustifiably" in Article 20 of the TRIPS.
However, the European Union considers that some guidance concerning the meaning of the term
'unjustifiable' in Article 20 of the TRIPS Agreement can be gleaned from prior clarifications by the
DSB of the term "unjustifiable discrimination" under the chapeau of Article XX of the GATT 1994.

3. As regards the different tests that have been discussed by the parties, we consider that their
nature is the same or very similar with the key difference being a different degree of justification
or, more precisely, deference. Properly understood, the five-level structure of the test is just a
rationalising heuristic tool. Whether it is used as a tool to intensify judicial control of acts by
WTO Members is not determined by the structure of the test but by the degree of judicial restraint
practised in applying it. In this sense, more important than the structure of the test is the question
which degree of deference to the WTO Member is appropriate in examining a measure under
Article 20 of the TRIPS Agreement.

4. In our view, Article 20 of the TRIPS Agreement provides for a flexible tool of interpretation,
that leaves open what degree of justification or deference may be appropriate in particular cases,
just as the degree of deference under Article XX of the GATT 1994 is open, in the sense that it
depends upon which specific subparagraph of that provision is being applied. The concept of
"justifiable" is broad, in the sense that it is broad enough to capture the various types of
justification, with their various types of nexus, set out in Article XX of the GATT 1994. We are not
saying that this necessarily implies a lighter test or more deference than would be the case under
Article XX.

5. While Article 20 of the TRIPS Agreement provides a flexible interpretative tool, capable of
capturing the full range of possible justifications, the European Union would like to note that,
in this particular case, given that the measure at issue is a technical regulation, we consider that
the interpretation and application of Article 20 of the TRIPS Agreement should be contextually
informed by Article 2.2 of the TBT Agreement. This means that to the extent Article 20 of the
TRIPS Agreement is applicable, such an encumbrance would not be justifiable if at the same time
it is inconsistent with Article 2.2 of the TBT Agreement. This would then not give rise to any
conflict, nor any question of how any such conflict might need to be resolved.

6. The provision must also be read in the light of the objectives and principles of the
TRIPS Agreement. The provisions of the TRIPS Agreement provide a wide margin of discretion for
setting up an intellectual property regime that is capable of responding to public health concerns.
We have referred to Article 7 and Article 8 of the TRIPS Agreement in support of our view. These
provisions are important for interpreting other provisions of the Agreement, including where
measures are taken by Members to meet health objectives. These provisions are relevant context
and clarify the object and purpose of the TRIPS Agreement, pursuant to Article 31(1) of the
Vienna Convention on the Law of Treaties. The European Union recalls also the importance of the
Doha Declaration on the TRIPS Agreement and Public Health.

7. We do not agree with the complainants that the measure at issue can be reasonably
characterised as "the ultimate encumbrance". It may be a serious encumbrance, but we do not
think that it is the most serious, given that the package may still contain the name of the brand
and variant. Furthermore, it seems to us that a general prohibition on use would not have more of
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an impact on right holders than mandated use contrary to the trademark owner's wishes, although
that is a matter that might have to be considered taking into account the fact patterns of particular
cases. We do consider, however, that it is an encumbrance that will need to be justified under
Article 20 of the TRIPS Agreement.

8. Article 20 of the TRIPS Agreement, when considered as a whole, is not an exception to a
violation. The "unjustifiably" element may be understood as qualifying language that limits the
scope of the obligation that is imposed.

9. As regards the allocation of the burden of proof, splitting up the obligation in Article 20 seems
artificial insofar as the obligation is concerned that "[t]he use of a trademark in the course of trade
shall not be unjustifiably encumbered by special requirements". It is thus up to the complainant to
establish a prima facie case in this respect.

II. TBT AGREEMENT
A. Technical Regulation

10. The European Union considers that the fact that the terminology, symbol, packaging, marking
or labelling requirement is also a trademark or a geographical indication does not, without more,
take the document outside the scope of Article 2.2 of the TBT Agreement. Article 20 of the
TRIPS Agreement and Article 2.2 of the TBT Agreement apply concurrently. The concept of
lex specialis is a useful analytical tool, but is not to be mechanistically applied. In thinking about
which of the two agreements, or specific provisions within them, is to be considered more specific
the Panel may wish to consider (1) the overall design and architecture of the WTO Agreement (2)
what an appropriate metric of specificity might be and (3) the procedural efficiency with which the
dispute might be resolved.

11. As regards the order of analysis, the European Union considers that the Panel has discretion,
and that the Panel would remain within the bounds of that discretion if it would decide to deal first
with the claims under the TBT Agreement, and subsequently with the claims under the
TRIPS Agreement. Having conducted an analysis under Article 2.2 of the TBT Agreement the Panel
may then find itself well-placed to address the claims and arguments of the Parties under
Article 20 of the TRIPS Agreement. In doing so, it may find it convenient to refer to earlier parts of
its analysis (such as, for example, what the objective of the measure is and whether or not such
objective is legitimate), and it may also find that it does not necessarily need to resolve all aspects
of the disagreements between the Parties concerning Article 20 of the TRIPS Agreement.

B. Article 2.5 of the TBT Agreement

12. The Panel must make an objective assessment of this matter, based on a comprehensive
analysis of the nature, content and objectives of the Guidelines. The Panel must consider whether
or not the Guidelines are "relevant international standards", taking into account the definition of
the term "standard" in Annex 1, paragraph 2 of the TBT Agreement. The Panel should also take
into account the TBT Committee Decision on Principles for the Development of International
Standards.

13. We consider that the Guidelines are relevant irrespective of whether or not they are a
"relevant international standard" within the meaning of Article 2.5 of the TBT Agreement. That is
because Article 2.2 of the TBT Agreement requires the Panel to take into account the "risks
non-fulfilment would create". It further requires that, in assessing such risks, relevant elements of
consideration are, inter alia, available scientific and technical information, related processing
technology or intended end-uses of products. The European Union considers that the Guidelines
fall within the open category delimited by the final sentence of Article 2.2 of the TBT Agreement.

14. Thus, given that the objective of the measure is a reduction in the prevalence of smoking,
non-fulfilment of the objective would mean no reduction in the prevalence of smoking, or a
reduction in prevalence less than that aimed for. As explained by Australia, the "risk" that this
would "create" is the risk that the measure would not make any contribution (or would make a
lesser contribution) to changing attitudes to smoking in Australia, that is, that it would not make
any contribution (or would make a lesser contribution) to the de-normalisation of smoking.
In assessing that risk, the Guidelines are "relevant", particularly because they speak precisely to
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the means by which the relevant international organisation considers that tobacco control can be
effectively enhanced. Therefore, they will need to be considered and taken into account by the
Panel, irrespective of whether or not they are a "relevant international standard" within the
meaning of Article 2.5 of the TBT Agreement. Furthermore, the foregoing analysis confirms that
the legitimate public health objective in this case can be defined with specific reference to tobacco
and smoking. This means that any alternative measures proposed must also address that specific
issue, as opposed to other unrelated public health issues.

C. Article 2.2 of the TBT Agreement
1. Trade-restrictive

15. The terms "obstacles to international trade", "trade-restrictive" and "effect on trade" appear
to be used interchangeably in the relevant provisions of the TBT Agreement, and refer to
something with a limiting effect on trade. The issue can be addressed both in terms of what the
measure is actually causing (although evidence of this, including trade statistics, is not dispositive)
and what it is apt to cause. Within the holistic weighing and balancing exercise, it should not be
necessary to consider whether or not the trade-restriction is significant, although excessively
hypothetical or remote effects would be insufficient. Increased costs, even if absorbed by firms,
would generally give rise to a trade-restriction. Trade-restrictiveness is not the same as the impact
on competitive opportunities used in the first step of an analysis of whether or not there is de facto
discrimination, the first concept being about the "size of the cake" and the second concept being
about how the cake is divided up (between all market participants). It would be necessary
to consider the question of trade-restriction with respect to the trade of all Members, because
a highly trade liberalising measure that happened to discriminate between two Members would not
be trade-restrictive (although it might breach the rules against unjustified discrimination).

16. Referring to the recent Appellate Body Report, US - COOL (Article 21.5 - Canada and
Mexico), it is to be observed that, in the context of Article 2.2 of the TBT Agreement, it may not
always be possible to quantify a particular factor or to do so with precision.

17. We think that the trade effects of the measure should be measured as a whole, for all
Members. It would not be enough for one complainant to demonstrate that its volume has
decreased (the volume of some other complainant or complainants having increased).
Consequently, we are not persuaded that the issue of downtrading, without more, demonstrates a
trade-restriction, at least insofar as it is simply limited to the observation that the market share of
one complainant is increasing at the expense of another.

18. We see some connection between the discussion about whether or not the measure is
trade-restrictive, on the one hand, and the discussion about whether or not the measure makes a
contribution to its objective, on the other hand.

2. The legitimate objectives of the measure at issue

19. The European Union considers that the overarching objective of improving public health by,
over time, reducing the prevalence of smoking, is a legitimate objective. By contrast, the aim of
reducing the appeal of products generally is not per se legitimate. However, the aim of reducing
the appeal of tobacco products is legitimate, as reflected in the FCTC Guidelines (which, as we
have already indicated, should be accorded appropriate weight in the overall assessment), because
tobacco products are harmful to public health, and protecting public health is per se legitimate.

3. The contribution of the measure at issue to the fulfilment of the legitimate
objectives

20. In the context of Article XX of the GATT 1994, a demonstration of a material contribution to
the achievement of its objective can be made by resorting to evidence or data, pertaining to the
past or the present. It might also be determined that a measure is necessary on the basis of a
demonstration that the measure at issue is apt to produce a material contribution to the
achievement of its objective. This demonstration could consist of quantitative projections in the
future, or qualitative reasoning based on a set of hypotheses that are tested and supported by
sufficient evidence. It should also be possible for Members to defend their measures based on
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appropriate analysis and/or scientific evaluation in circumstances where, prior to the adoption of
the measure, empirical data about its long term effects are not yet known.

21. We consider that the Parties are entitled to support their arguments also on the basis of the
information that has since become available.

22. We think that packaging is relevant to consumer behaviour, particularly in the context of
discouraging initiation, which is especially important for a highly addictive product, such as
tobacco. Packaging may be used to convey advertising messages. Advertising is capable of
increasing demand, including by influencing adolescent behaviour, also with respect to initiation.
Certain packaging may be capable of influencing cessation and relapse behaviour.

4, The alternative measures

23. We consider that the contribution of the alternative measures is to be measured by reference
to the contribution to the overarching legitimate objective of improving public health by, over time,
reducing the prevalence of smoking. It is not necessary to measure it by reference to the
subsidiary aims. In other words, the alternative measures do not have to operate through the
same causal pathway as the measure at issue (although in assessing the effectiveness of the
measure at issue compared to the alternative measures the Panel will, as already indicated, also
take the aims and means into account).
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ANNEX C-6

EXECUTIVE SUMMARY OF THE ARGUMENTS OF GUATEMALA"

I INTRODUCTION

1. Guatemala appreciates the opportunity to submit its views with respect to the matters under
consideration in the present disputes. Guatemala makes this third party written submission
because of its systemic interest in the correct interpretation of the Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPS) and the Agreement on Technical Barriers
to Trade (TBT).

2. In no way is Guatemala questioning Australia's legitimate objectives to improve public
health by encouraging people to give up or reduce smoking or using tobacco products as well as
by reducing people's exposure to second-hand smoke from tobacco products.

3. In this submission, Guatemala will not comment upon all legal issues raised in this dispute.
Rather, Guatemala will focus on the following:

a. The relationship between the TBT and the TRIPS Agreements when assessing the
Plain Packaging ("PP") measure;

b. The legal interpretation of Articles 19 and 20 of the TRIPS Agreement;
c. The scope and application of Article 15.4 of the TRIPS Agreement;

d. The relationship between Australia's obligations under the FCTC and those under
the WTO Agreements.

4, Guatemala reserves the possibility to express further its opinion with respect to these as
well as other issues at a later stage in the present proceedings. Guatemala hopes that its written
and oral submissions may be of assistance to the Panel.

II. THE RELATIONSHIP BETWEEN THE TBT AND THE TRIPS AGREEMENTS IN
ASSESSING THE PP MEASURES

5. In their First Written Submission, the complainants maintain that the PP Measures are
technical regulations within the scope of Art.2.2 of the TBT Agreement.! Australia contends that its
PP Measure should be assessed in a manner that a differentiation must be made between the
"physical requirements" and the "trademark requirements" of the measure:

"The tobacco plain packaging measure establishes: (1) certain
requirements as to the usage of trademarks on tobacco packages
and products (the "trademark requirements"); and (2) certain
requirements as to the physical characteristics of tobacco packages
and products (the "physical requirements").?

6. According to Australia, the "physical requirements" are technical regulations within the scope
of the TBT Agreement.® However, the "trademark requirements", in its view, are not technical
regulations pursuant to the TBT Agreement and, for this reason, they can only be assessed under

Article 20 of the TRIPS Agreement. Australia further contends that Article 20 of the
TRIPS Agreement addresses the subject matter more "specifically, and in detail" than Article 2.2 of

* Guatemala's written submission is used as its executive summary.

! Cuba's First Written Submission. Section VI.D. (p. 144-150); Indonesia's First Written Submission.
Section V.B. (p. 142-175); Dominican Republic First Written Submission, Section V.II. (p.267-293);
Honduras' First Written Submission, Section VII, (p.163-196).

2 Australia's First Written Submission. Para.506.

3 Australia's First Written Submission. Para.507.
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the TBT Agreement.*

7. In Australia's opinion, if the "trademark requirements" were to be considered under both the
TRIPS and the TBT Agreements, the panel would be agreeing with the complainants that Article 20

of the TRIPS Agreement and Article 2.2 of the TBT Agreement share "the same subject matter".’

8. Australia also argues that even if the Panel were to consider that the requirements affecting
the use of trademarks can be "technical regulations" within the scope of the TBT Agreement,
Article 20 of the TRIPS Agreement would remain the applicable provision in respect of the
trademark requirement imposed by the tobacco plain packaging measure to the exclusion of
Article 2.2 of the TBT Agreement.®

9. The WTO covered agreements must be interpreted in a coherent and consistent manner.
Whenever a measure imposed by a Member falls within the scope of two or more covered
agreements, the analysis of such measure should be made in a way that all the covered
agreements concerned are taken into account and the obligations contained in each of them are
carefully observed. This harmonized view is in accordance with the constituting principles of the
WTO, established in Article 2 of the Marrakesh Agreement:

"The agreements and associated legal instruments included in
Annexes 1, 2 and 3 (hereinafter referred to as "Multilateral Trade
Agreements") are integral parts of this Agreement, binding on all
Members."

10. In US-Anti Dumping and Countervailing Duties (China), when addressing a situation in which
the application of a covered agreement was being considered to the exclusion of another, the
Appellate Body stated that:

"Such an interpretative approach is difficult to reconcile with the
notion that the provisions in the WTO covered agreements should be
interpreted in a coherent and consistent manner, giving meaning to
all applicable provisions harmoniously. Members have entered into
cumulative obligations under the covered agreements and should
thus be mindful of their actions under one agreement when taking
action under another."”

11. Likewise, the Appellate Body in Argentina - Footwear (EC) explained that:

"..the Panel was correct in saying that "Article XIX of GATT and the
Safeguards Agreement must a fortiori be read as representing an
inseparable package of rights and disciplines which have to be
considered in conjunction." Yet a treaty interpreter must read all
applicable provisions of a treaty in a way that gives meaning to all of
them, harmoniously. And, an appropriate reading of this
"inseparable package of rights and disciplines" must, accordingly, be
one that gives meaning to all the relevant provisions of these two
equally binding agreements."® (emphasis added).

12. Guatemala agrees with Australia that each of the Agreements at issue deals with a different
"subject matter".® The question, however, is whether the measure at issue can be assessed
simultaneously under different agreements or, as Australia proposes, the TRIPS Agreement should
be considered more specific and, thus, applied to the exclusion of the TBT Agreement.

4 Australia's First Written Submission. Para.511.

5 Australia's First Written Submission. Para. 508.

6 Australia's First Written Submission. Para. 511.

7 Appellate Body Report, United States - Definitive Anti-Dumping and Countervailing Duties on Certain
Products from China, WT/DS379/AB/R. Para. 570

8 Appellate Body Report, Argentina — Safeguard Measures on Imports of Footwear, WT/DS121/AB/R.
Para. 81

9 Australia's First Written Submission. Paras. 508- 510.
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13. Guatemala understands Australia's argument as referring to the principle of /lex specialis
derogat /legi generali. This principle is "inseparably linked with the question of conflict" and does
not apply if two agreements "...deal with the same subject from different point of view or [is]
applicable in different circumstances, or one provision is more far-reaching that but not

inconsistent with, those of the other".1°

14. This is the first time that the question of the relationship between the TBT and the
TRIPS Agreements arises. In Guatemala's view, however, the TBT Agreement and the
TRIPS Agreement, even assuming for the sake of the argument that they might deal with the
same subject matter, they do that from a different point of view and apply in different
circumstances.

15. Therefore, Guatemala is not persuaded that the provisions of the TRIPS Agreement are
applicable to the exclusion of the provisions of the TBT Agreement.

III. INTERPRETATION OF ARTICLES 19 AND 20 OF THE TRIPS AGREEMENT.

16. In its written submission, Cuba argues that "Article 20 (of the TRIPS Agreement) sets limits
on the ability of WTO Members to constrain the use, by commercial actors, of trademarks in the
course of trade."!! In its view, this is the only provision in the TRIPS Agreement where there is an
explicit limit on the ability of States to regulate the use of protected subject matter.?

17. Australia on the other hand, accepts that the PP Measure: "...imposes "special requirements"
upon the use of trademarks insofar as it requires that any word trademarks used on retail tobacco
packaging must appear in a certain form. However, Australia does not consider that the aspects of
the tobacco plain packaging measure that prohibit the use of certain trademarks on tobacco
products and their retail packaging are "special requirements" that fall within the scope of
Article 20"*3 (emphasis added).

18. Australia appears to interpret Article 20 on the basis of Article 19 of the TRIPS Agreement.
In Australia's view, Article 19 "..specifically contemplates that 'government requirements' may
prohibit the use of a trademark altogether" (emphasis added). Therefore, "if domestic law
prohibits the "use" of certain trademarks altogether, then those trademarks are not being 'use[d]
... in the course of trade' and Article 20 is therefore not engaged".'*

19. Australia then concludes that "[i]n light of the object and purpose of the TRIPS Agreement,
Article 20 is best interpreted as imposing a discipline on how a Member may encumber the use of
a trademark in the course of trade when its domestic laws and regulations otherwise do not
prohibit the use of that trademark."*®

20. Guatemala understands Australia's arguments as proposing that Articles 19 and 20 are
mutually exclusive. If a measure imposes a prohibition, Article 19 applies to the exclusion of
Article 20.

21. Guatemala is not persuaded by Australia's interpretation. First, Guatemala understands that
Article 19 deals specifically with the "requirement of use" to "maintain a registration" while
Article 20 addresses the situation of "other requirements" to the exclusion of the "requirement of
use" in Article 19. Moreover, pursuant to Article 19 a special requirement of use to maintain a
registration is applicable to the extent that "use is required to maintain a registration" (emphasis
added). This provision does not deal, however, with general prohibitions to the use or registration
of a trademark as Australia apparently is contending.

22. Second, Article 20 applies provided that the requirement at issue is not a "requirement of
use" to "maintain a registration". However, such provision does not appear to be dependent of

10 panel Report, Indonesia - Certain Measures Affecting the Automobile Industry, WT/DS54/R,
WT/DS55/R, WT/DS59/R, WT/DS64/R and Corr.1 and 2, adopted 23 July 1998, footnote 649.

11 Cuba's First Written Submission. Para. 297.

12 rdem.

13 Australia's First Written Submission. Para.339.

14 Australia's First Written Submission. Para.341.

15 Australia's First Written Submission. Para.342.



WT/DS435/R/Add.1 « WT/DS441/R/Add.1 « WT/DS458/R/Add.1 « WT/DS467/R/Add.1

- C-25 -

whether the requirement at issue is an encumbrance or a total prohibition. The ordinary meaning
of "encumbrance" is an "impediment..a burden"!® and "to encumber" is "[h]amper, impede
(a person, movement, etc.); act as a check or restraint on".!” Therefore, Guatemala respectfully
submits that the expression '"unjustifiably encumbered"” also encompasses unjustifiable
prohibitions or "impediments" to the use of a trademark.

23. Finally, from a more general perspective, Guatemala fails to see how Australia's
interpretation would justify the fact that the TRIPS Agreement would allow Members to impose a
prohibition to the use of a trademark, without conditions, while those conditions only would be
applicable when a Member imposes encumbrances other than a total prohibition. Put differently,
Guatemala is not convinced that the TRIPS Agreement would support the notion that Members
have a total freedom to impose prohibitions but not when they impose limitations on the use of
trademarks.

IvV. SCOPE AND APPLICATION OF ARTICLE 15.4 OF THE TRIPS AGREEMENT.

24. Article 15.4 of the TRIPS Agreement provides that "[t]he nature of the goods or services to
which a trademark is to be applied shall in no case form an obstacle to registration of the
trademark". Ukraine contends that "[i] n direct violation of this principle, the TPP Act has rewritten
Australia's TM Act in order to create a sub-species of second-class registered trademark protection
for tobacco products alone because of the nature of the product to which these trademarks

apply."*®

25. According to Ukraine, the Australian PP Measure "...prohibits the use of non-inherently
distinctive signs. The sole reason for the prohibition on use of such signs on tobacco products and
their packaging is the nature of the product". Ukraine adds that "Australia's sole reason for
prohibiting the use of trademarks on tobacco products and their packaging is the nature of the
product to which the trademark is to be applied."®

26. In response, Australia argues that "[t]he tobacco plain packaging measure is consistent with
Article 15.4 because it does not prevent the registration of trademarks based on the nature of the
underlying product (i.e. tobacco)."?® Moreover, Australia indicates that the TPP Act does not
prevent an owner from registering a trademark under the Trade Marks Act.?!

27. In Guatemala's view, the question before the Panel is whether Australia's regulations "form
an obstacle to registration of the trademark" and, in that case, whether such an obstacle is linked
to the "nature of the goods or services to which a trademark is to be applied".

28. From Australia's explanation, Guatemala understands that the registration of trademarks of
tobacco products is not prevented by the measures at issue. Rather, Ukraine's argument appears
to focus on situations in which a specific sub-category of products, not being inherently distinctive
signs, might nevertheless be the subject of registration dependent on use.

29. If Guatemala understands correctly, Ukraine formulates the proposition that a prohibition on
the use of a trademark prevents its registrability (where Article 15.3 would be applicable) and
forms an obstacle to registration of the trademark because of the "nature of the goods"
(in accordance with Article 15.4).

30. If that understanding is correct then Guatemala is not persuaded with Ukraine's argument.
Guatemala submits that in those very specific situations described above, the alleged obstacle to
registration of a trademark would be the lack of use (pursuant to Article 15.3) but not necessarily
the "nature of the goods or services to which a trademark is to be applied" (in accordance with
Article 15.4).

31. Guatemala is mindful, however, that the measures at issue limit the use of trademarks and,

16 Shorter Oxford English Dictionary, Sixth Edition, Oxford University Press, 2007, Vol. 1, p. 828.
7 1bid, p. 827.

18 Ukraine's First Written Submission. Para. 182.

1% Ukraine's First Written Submission. Para. 183

20 Australia's First Written Submission Para.308

2l 1dem.
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for that reason, prevents economic operators from registering marks on the basis of its use.
Notwithstanding that, Guatemala does not see that this situation would amount to a violation of
Article 16.4 of the TRIPS Agreement.

V. AUSTRALIA'S OBLIGATIONS UNDER THE FCTC AND ITS RELATION TO ITS WTO
OBLIGATIONS

32. Australia argues that it must comply with its obligations under the FCTC. Specifically,
Australia refers to Article 11 (concerning the packaging and labelling of tobacco products) and
Article 13 (concerning tobacco advertising, promotion and sponsorship) of the FCTC.?? According to
Australia, "Article 11 of the FCTC requires Parties to implement measures to eliminate the
propensity of tobacco packaging to mislead consumers about the health effects of smoking and to
require health warnings on tobacco packaging.* Article 13 requires Parties to implement
comprehensive bans on tobacco advertising, promotion and sponsorship" (footnote omitted).?>

33. In 2007, the FCTC Conference of Parties adopted nine Guidelines. Among those, one for
Article 11, which states the following:

"Parties should consider adopting measures to restrict or prohibit
the use of logos, colours, brand images or promotional information
on packaging other than brand names and product names displayed
in a standard colour and font style (plain packaging)" (emphasis
added)?*

34. Additionally, Guidelines for Article 13 provides that:

"Parties should consider adopting measures to restrict or prohibit the
use of logos, colours, brand images or promotional information on
packaging other than brand names and product names displayed in
a standard colour and font style (plain packaging)" (emphasis
added)?®

35. The Dominican Republic advanced the argument that the Implementation Guidelines are of a
non-binding nature, and that the Articles 11 and 13 of such Guidelines only offer recommendations
to FCTC Parties to "consider adopting" plain packaging, but in no way are the Parties obliged to
adopt plain packaging.®

36. Guatemala concurs with the Dominican Republic. The expression "should consider" in both
Guidelines, which are of a non-binding nature, does not amount to a binding obligation for
Australia or any other WTO Member. Therefore, Guatemala does not see a conflict of international
obligations.

37. In Indonesia - Autos, the Panel made a reference to situations in which there may be
conflicts between two treaties. In particular, that Panel explained the following:

"In international law for a conflict to exist between two treaties,
three conditions have to be satisfied. First, the treaties concerned
must have the same parties. Second, the treaties must cover the
same substantive subject matter. Were it otherwise, there would be
no possibility of conflict. Third, the provisions must conflict, in the
sense that the provisions must impose mutually exclusive obligations
... '[T]echnically speaking, there is a conflict when two (or more)

22 Australia's First Written Submission. Para.104.

2 Idem.

24 WHO Framework Convention on Tobacco Control: Guidelines for Implementation (2013 edition)
Exhibit AUS-109, Article 11, para. 46.

25 WHO Framework Convention on Tobacco Control: Guidelines for Implementation (2013 edition)
Exhibit AUS-109, Article 13.

26 Dominican Republic First Written Submission. Para.187.
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treaty instruments contain obligations which cannot be complied

with simultaneously'.?’

38. In view of the above, if Australia would have chosen not to implement plain packaging
measures, it would still be in compliance with its alleged obligations under the FCTC. As a matter
of fact, plain packaging is only one among several measures that implement a comprehensive
approach to tobacco control.

39. Guatemala is also of the view that Members should, and are able to, comply with the
FCTC Guidelines, in a manner that such compliance does not compromise their obligations
contained in the WTO covered agreements.

27 panel Report, Indonesia - Certain Measures Affecting the Automobile Industry, WT/DS54/R,
WT/DS55/R, WT/DS59/R, WT/DS64/R and Corr.1 and 2, adopted 23 July 1998, and Corr. 3 and 4,
DSR 1998:VI, 220, footnote 649.
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ANNEX C-7

EXECUTIVE SUMMARY OF THE ARGUMENTS OF JAPAN

I. Characteristics of Trademark Protection Under the TRIPS Agreement

1. Article 16.1 of the TRIPS Agreement confers on trademark owners a right to exclude others
from using the owner's trademark. However, the TRIPS Agreement also makes clear that
trademark owners have "legitimate interests" that WTO Members must take into account in certain
circumstances, such as when providing limited exceptions to trademark rights, as provided by
Article 17 of the TRIPS Agreement. The panel in EC -Trademarks and Geographical Indications
had identified one such "legitimate interest" as the interest in using one's own trademark.! Thus,
"the use of a trademark," as part of a trademark owner's legitimate interests, must be taken into
account when interpreting the TRIPS Agreement, in particular, when analyzing the "justifiability" of
any encumbrance in the context of Article 20 of the TRIPS Agreement.

II. Article 20 of the TRIPS Agreement

A. Special Requirements

2. Article 20 of the TRIPS Agreement is concerned with "special" requirements. Japan
understands that the first sentence of Article 20 prohibits Members from imposing different or
additional conditions that "unjustifiably" restrict the use of a trademark, in the context of buying or
selling goods or services.

3. In interpreting "special requirements" within the meaning of Article 20, Japan wishes to
emphasize that the underlying raison d'etre for a trademark is to enable consumers to tell goods
and services apart. Article 15 stipulates that trademarks must be "capable of distinguishing the
goods or services of one undertaking from those of other undertakings." Because the tobacco plain
packaging measure impairs the ability of a trademark owner to distinguish its goods or services
from those of other economic operators, there is no doubt that such a prohibition constitutes a
"special requirement" within the meaning of Article 20.

4, Australia agrees that "the tobacco plain packaging measure imposes special requirements on
the use of trademarks, at least in some respects."? However, Australia argues that "Article 20 is
best interpreted as imposing a discipline on how a Member may encumber the use of a trademark
in the course of trade when its domestic laws and regulations otherwise do not prohibit the use of
that trademark."3

5. Japan disagrees with Australia's interpretation of the scope of Article 20. A prohibition on
the use of a trademark is a "special requirement" within the meaning of Article 20. Australia's
proposed interpretation would yield outcomes that are counterintuitive. Conditions that interfere
with, but do not prohibit, the use of a trademark would only be allowed under Article 20 if such
restrictions are justifiable. Yet, under Australia's interpretation, a total prohibition on the use of a
trademark would always be allowed without any discipline, even though it effectively deprives the
trademark of value.

B. Unjustifiability
6. As for the question of whether the plain packaging measure "unjustifiably" encumbers the

"use of a trademark in the course of trade", Australia relies on one aspect of the interpretation of
the term "unjustifiable" in Article XX of the GATT 1994* and concludes that Article 20 of the

! panel Report, EC -Trademarks and Geographical Indications, para. 7.664.

2 Australia's first written submission, para. 336.

3 Ibid. para. 342.

4 Appellate Body Report, EC - Seal Products, para. 5.306. Australia also refers to Appellate Body
Report, Brazil - Retreaded Tyres, paras. 225, 227-228.
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TRIPS Agreement requires "a rational connection between any special requirements imposed upon
a use of trademarks in the course of trade and a legitimate public policy objective."®

7. Japan agrees that, in interpreting the term "unjustifiably" in Article 20 of the
TRIPS Agreement, guidance may be drawn from the interpretation of the term "unjustifiable" in
the chapeau of GATT Article XX. However, in EC - Seal Products, the Appellate Body observed
that the question of whether the discrimination can be reconciled with, or is rationally related to,
the policy objective is "one element in a 'cumulative' assessment of 'unjustifiable discrimination',®
and further explained that "[i]n US - Shrimp, the Appellate Body relied on a number of factors in
finding that the measure at issue resulted in arbitrary or unjustifiable discrimination."” Further, in
Brazil - Retreaded Tyres, the Appellate Body found that "[i]n certain cases the effects of the
discrimination may be a relevant factor, among others, for determining whether the cause or
rationale of the discrimination is acceptable or defensible and, ultimately, whether the
discrimination is justifiable."® Also, in US - Shrimp, the Appellate Body examined as one of the
relevant factors the existence of a reasonably available alternative measure to determine whether
the discrimination was unjustifiable.’

8. Thus, although the focus of analysis should be "on the cause of the discrimination, or the
rationale put forward to explain its existence,"!® and it is difficult to see how discrimination can be
justified if "the rationale for discriminating does not relate to the pursuit of or would go against the
objective" of the measure, the determination of whether there is a rational connection between the
rationale of discrimination and the policy objective pursued requires the examination of "a number
of factors". Such inquiry may also involve the examination of the effect and nature of the means of
discrimination adopted to achieve a policy objective and the rational connection of such adopted
means to the end pursued.

9. It is also important to note that the analysis required under GATT Article XX, which refers to
unjustifiable discrimination, may be narrower in scope than the analysis required under
TRIPS Article 20, which need not focus exclusively on the discriminatory aspects of the
encumbrance.

10. In Japan's view, a panel reviewing the claim under Article 20 of the TRIPS Agreement must
determine whether the nature and extent of the encumbrance on the use of the trademark has a
rational connection to the policy objective. In so doing, the following factors may be relevant: Is
the encumbrance rationally related to the stated purpose, or does it run contrary to that purpose?
Where the policy objective is legitimate, does the encumbrance result from a single and unbending
solution applied across a wide range of situations where the problem is more or less present? Is
the encumbrance reasonably calibrated to contribute to the policy objective?

11. Japan additionally notes that there is a degree of uncertainty in Australia's description of the
objectives of its measure. It is obvious that if the objective of a measure at issue is not precisely
identified, it would be impracticable to assess effectively and properly whether the measure is
reasonably calibrated to contribute to its policy objective. The first objective ("reduc[ing] the
appeal of tobacco products to consumers") as set out in subsection 3(2)(a) of the TPP Act appears
to relate to discouraging consumers from smoking no matter whether they are fully informed of
the harmful effect of tobacco products. In contrast, the second and third objectives, as set out in
subsections 3(2)(b) and 3(2)(c), appear intended to prevent consumers' misunderstanding of the
health risk of tobacco products (rather than cause consumers not to smoke even if they fully and
accurately understand such risk).!!

12. With respect to the first objective under subsection 3(2)(a), Japan invites the Panel to ask
Australia which aspect(s) of trademarks used on tobacco products are the ones that make tobacco

5 Australia's first written submission, para. 383.

% Appellate Body Report, EC - Seal Products, para. 5.306.

7 Ibid. para. 5.305 (emphasis added; footnotes omitted).

8 Appellate Body Report, Brazil - Retreaded Tyres, para. 230.

° Appellate Body Report, US - Shrimp, para. 171.

10 Appellate Body Report, Brazil - Retreaded Tyres, para. 226.

1 The Panel may wish to confirm whether Australia considers that the objective of the plain packaging
measure is to prevent consumers' misunderstanding, rather than, to cause Australian consumers not to smoke
even if they fully and accurately understand the health risk of tobacco products (without banning the
consumption and sales of tobacco products).
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products appeal to consumers and why restrictions on the other aspects of the trademark are
warranted. On the other hand, with respect to the latter two objectives under subsections 3(2)(b)
and (c), Japan invites the Panel to ask Australia what aspects of the trademarks, in particular,
what figurative aspects of the trademarks, give rise to consumers' misunderstanding of the harm
of the products in Australia's market. If any figurative aspect of trademarks may give rise to such
misunderstanding, Japan would like to invite the Panel to further ask whether and how Australia's
position is consistent with the general understanding of the function of trademarks, which is by
their nature to distinguish goods or services in the course of trade as provided in Article 15 and is
not to contribute to misunderstanding by consumers about the products and their quality.

13. Finally, Japan also believes that Article 8.1 of the TRIPS Agreement makes clear that the
measures necessary to protect public health are only permissible if they are "consistent with the
provisions of this Agreement." Article 8.1 is not an exception to the Agreement, but an affirmation
that the Agreement as a whole already takes into account the ability of Members to take measures
pursuant to public policy objectives. Therefore, taking a measure pursuant to public health does
not in and of itself make the measure justifiable. To permit otherwise would provide Members with
overly broad powers to restrict trademarks.

III. The Relationship Between the TRIPS and TBT Agreements

14. Japan disagrees with Australia's argument that "Article 20 of the TRIPS Agreement would
apply to the exclusion of Article 2.2 of the TBT Agreement in respect of" the so-called "trademark
requirements." Japan also disagrees with Australia's assertion that "Article 20 of the
TRIPS Agreement would clearly address this subject matter [i.e. requirements affecting the use of
trademarks] more 'specifically, and in detail' as compared to Article 2.2 of the TBT Agreement.?

15. In Japan's view, the relationship of different covered agreements must be determined on the
basis of objective scrutiny of the relevant provisions of those covered agreements, as any two
covered agreements "are both 'integral parts' of the WTO Agreement that are 'binding on all
Members."!3

16. In addition, as Australia admits, Article 2.2 of the TBT Agreement "encompasses all manner
of 'technical regulations,'" which are defined in Annex 1.1 of the TBT Agreement. There is nothing
in the TBT Agreement that a priori excludes measures regulating the use of a trademark from the
scope of Article 2.2. Japan is of the view that the tobacco plain packaging measure is in fact a
"technical regulation," as defined under Annex 1.1 of the TBT Agreement.

17. Finally, Australia refers to certain statement by the Appellate Body in EC - Bananas III to
support its position'*, However, the Appellate Body's findings there related to the order of analysis
and do not stand for the proposition that a provision of one covered agreement which "deals
specifically, and in detail" with the particular subject matter applies to the exclusion of a provision
on another agreement which also deal with the same matter.

IV. Article 2.2 of the TBT Agreement — Trade Restrictiveness

18. Australia considers it "axiomatic that, in order to make a prima facie case under this
standard [of Article 2.2], a complainant must establish, as a threshold matter, that the technical
regulation at issue is 'trade-restrictive'."*> Trade-restrictiveness was not characterized by the
Appellate Body as a threshold issue in US - Tuna II (Mexico), or subsequently in US - COOL.
Rather, the trade-restrictiveness of the measure is one of the factors of the relational, multi-factor
test developed by the Appellate Body to determine whether a measure is consistent with

Article 2.2 of the TBT Agreement.®

12 Australia's first written submission, paras. 508-511.

13 Appellate Body Report, Argentina - Footwear (EC), para. 81.

4 Australia's first written submission, para. 511.

15 Australia's first written submission, para. 522 (referring to Appellate Body Report, US - Tuna II
(Mexico), footnote 647 to para. 322).

16 Appellate Body Report, US - Tuna II (Mexico), para. 322. See also Appellate Body Report, US -
COOL, para. 374.
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V. Article 2.2 of the TBT Agreement - Identification of Legitimate Objective and the
Measure's Contribution

19. Japan considers that, in order to conduct an objective analysis on the legitimacy of the
objective and the relational and comparative analyses of the necessity of the measure (especially
with regard to the degree of contribution and the risks of non-fulfilment) under Article 2.2 of the
TBT Agreement, it is essential to identify the objective or the policy rationale of the challenged
measure as precisely as possible at the outset. As the Appellate Body explained, "the relevant
objective is the benchmark against which a panel must assess the degree of contribution made by
a challenged technical regulation, as well as by proposed alternative measures." 7

20. Accordingly, Japan invites the Panel to examine the objectives of the plain package
measure in the same manner as described by Japan with regard to Article 20 of the TRIPs
Agreement (i.e., to examine whether the objective is to prevent consumers from misunderstanding
the health risk of tobacco products or to cause consumers not to smoke even if they fully and
accurately understand such risk, what aspects of trademarks give rise to the consumers'
misunderstanding, and the consistency with the generally recognized function of trademarks of
distinguishing goods or services).

VI. Article 2.2 of the TBT Agreement — Burden of Proof

21. Japan recognizes that, as the Appellate Body has established, the complainant has the
burden of proof for its claim under Article 2.2 that the challenged measure creates an unnecessary
obstacle to international trade. After the complainant has presented its prima facie case, it is then
for the respondent to rebut the complainant's prima facie case. Japan notes that, considering that
the respondent country is in the best position to have the relevant facts and evidence about its
own measures or the regulatory context of the measures, complainants should not be required to
bear too heavy a burden to establish its prima facie case under Article 2.2 of the TBT Agreement.
In other words, complainants should not be required to provide a full analysis of the trade-
restrictiveness of the alternative measure, before the burden shifts to the respondent to rebut the
complainant's prima facie case.

VII. Article 2.5 of the TBT Agreement

22. Japan observes that Article 2.5 establishes a rebuttable presumption that a technical
regulation does not create an unnecessary obstacle to international trade when certain conditions
are met. Such legal presumptions, while capable of being rebutted, are by definition not easily
overcome, as new evidence and argumentation would be needed to shift the burden once again.
In Japan's view, the difficulty in rebutting a presumption under Article 2.5 may depend on the /evel
of precision in the international standards at issue. If the international standard is quite
prescriptive and is followed closely by the relevant Member, such a presumption would arguably be
more difficult to rebut. If, on the other hand, the reliance on the international standard is loosely
based, or the international standard is too broad, the presumption would be easier to rebut. Such
determinations should, in Japan's assessment, be made on a case-by-case basis.

17 Appellate Body Report, US - COOL, para. 387.
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ANNEX C-8

EXECUTIVE SUMMARY OF THE ARGUMENTS OF THE REPUBLIC OF KOREA™

Mr. Chairman and Members of the Panel,

1. Korea appreciates this opportunity to present its views in this dispute, in which Korea has
systemic interest with respect to the interpretation of the TBT and TRIPS Agreements. Korea also
has systemic interest in how the WTO decides on the relationship between WTO rules and other
international agreements. Today, Korea would like to briefly comment on a couple of key issues
on which we request the Panel's clear guidance.

2. Korea believes that WTO Members have the right to pursue legitimate domestic regulatory
and public policy objectives, such as public health. This right to regulate should be protected as a
sovereign right of all Member countries, and is sufficiently reflected in the GATT 1994, as well as
the TBT and SPS agreements.

3. At the same time, Korea is mindful of a main function of the WTO, that is ensuring that
"trade flows as smoothly, predictably, and freely as possible." Striking the right balance between
pursuing public health objectives, and securing free trade is particularly important in this dispute.
In this regard, Korea would like to submit the following observations.

4, First, this Panel should provide clear guidance on the relationship between WTO rules and
rules established by other international organizations. In this dispute, the WHO is the other
international organization. But the Panel should also consider provisions of the TRIPS Agreement.
Since protecting intellectual property rights is essential for creating value through trade,
trade-restrictive measures that violate the TRIPS Agreement should not be allowed.

5. Second, Korea requests the Panel to provide guidance on the relationship between WTO
rules and WHO rules. While in principle the object and purpose of other international agreements
should not be allowed to undermine the interpretation or application of WTO Agreement
provisions, the value of the Framework Convention on Tobacco Control ("FCTC") should be
sufficiently respected. The FCTC is currently ratified by 180 countries, making it the most widely
ratified convention among UN Member states. In particular, Korea notes that Article 46 of the
guidelines for Article 11 of the FCTC recommends the adoption of plain packaging. Korea believes
that the Panel's decision with respect to the relationship between this specific FCTC
recommendation and relevant provisions of the WTO Agreements will be crucial in resolving the
key issues of this dispute.

6. Third, Korea requests the Panel to give clear guidelines on the scope of the rights under the
TRIPS Agreement. The complainants claim that the plain packaging measure improperly restricts
the use of trademarks, and is thus inconsistent with the TRIPS Agreement. Australia argues that
the TRIPS Agreement provides negative rights of exclusion; therefore, it is argued that Australia's
measure is TRIPS-consistent. The Panel's interpretation of the scope of trademark rights will have
a significant impact on the policies of WTO Members. In Korea's view, a narrow interpretation of
Article 20 of the TRIPS Agreement would lead to severe restrictions on trademark rights.

7. In this regard, Korea notes the panel's interpretation of Article 17 of the TRIPS Agreement
in EC - Trademarks and Geographical Indications. The panel in that dispute found that a
"legitimate interest" includes the trademark owner's interest in using its own trademark. In
interpreting Article 20 of the TRIPS Agreement, this legitimate interest of the trademark owner
should be considered.

8. Finally, Korea respectfully requests this Panel to give guidance on the interpretation of
Article 8.1 of the TRIPS Agreement. Article 8.1 reaffirms the right to adopt measures necessary to

* Korea requested that its oral statement serve as its executive summary.
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protect public health in formulating laws and regulations. It is noted, however, that such legitimate
policy goals are permissible only if consistent with provisions of the TRIPS Agreement.

9. This concludes Korea's oral statement. Thank you.
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ANNEX C-9

EXECUTIVE SUMMARY OF THE ARGUMENTS OF MALAWI

I. INTRODUCTION

1. Malawi presented its views to the Panel in Australia - Certain Measures Concerning Trademarks,
Geographical Indications And Other Plain Packaging Requirements Applicable To Tobacco Products
And Packaging (DS435, DS441, DS458, DS467) in a written submission dated 10 April 2015 and in
a third party oral statement on 3 June 2015. Malawi is pleased to provide the Panel with a
summary of the views it expressed in these dispute settlement proceedings.

2. For Malawi, the strict packaging requirements imposed by Australia under the Tobacco Plain
Packaging Act 2011, Tobacco Plain Packaging Regulations 2011 and 2012 and the Trade Marks
Amendment (Tobacco Plain Packaging) Act 2011 (the "plain packaging measures") raise systemic
questions about international trade and intellectual property law. These measures also have the
potential to greatly and negatively impact the economic and trade interests of Malawi, as a small,
landlocked least-developed country, which depends on tobacco farming for a substantial portion of
its economic output and its economic development.

3. Malawi is the world's largest producer of Burley tobacco and the sixth largest grower of
unmanufactured tobacco. Tobacco is the third largest export product by volume (after maize and
sugar), but the value of the tobacco is more than double the value exports of maize and sugar
combined. Agriculture accounts for about 33 percent of Malawi's GDP and 90 percent of export
revenues. Tobacco accounts for over 60 percent of the value of Malawi's exports and it contributes
to 15 percent of its GDP. Malawi's share in world total exports is a mere 0.01 percent.

4. Over two families in Malawi or about seventy percent of the population directly rely on tobacco
and related industries for their livelihood. All of Malawi's tobacco production is used for the
production of cigarettes sold internationally.

5. Given the predominant role for tobacco in Malawi's international trade portfolio, it is essential
for Malawi to ensure that measures directly or indirectly affecting the trade of tobacco and tobacco
products are consistent with the WTO Agreements. Plain packaging measures are highly trade
distortive and will have a substantial and disproportionate effect on Malawi's economy by driving
down legitimate demand for high-quality tobacco leaf and supporting illicit trade in low-quality
products outside of the legitimate international trade in this important export product.

6. Malawi considers that the balancing requirement of Article 2.2 of the Agreement on Technical
Barriers to Trade ("TBT Agreement"), which provides that any technical regulation must not be
more trade-restrictive than necessary, is a fundamental and central principle of the WTO system.
A careful assessment of the contribution, if any, of the plain packaging measures to its legitimate
objective must thus be performed on the basis of the evidence before the Panel to undertake the
weighing and balancing exercise of Article 2.2.

7. Malawi does not question the health objective pursued by Australia but considers that a
WTO Member cannot simply invoke health-related grounds to justify highly trade restrictive
measures particularly in the absence of evidence that these measures will contribute to the stated
objective.

8. Based on the review of the facts before the Panel, Malawi submits that no convincing evidence
exists regarding the contribution of plain packaging to the reduction of smoking. Australia has not
engaged on the assessment of the actual effectiveness of its measure by reference to actual
smoking behaviour and has instead relied on theories of behavioral sciences to explain a
convoluted chain reaction of affecting perceptions and attitudes that should first take place in
order to, at some later stage, affect smoking behavior. Malawi takes note of the arguments
regarding the lack of predictive validity of behavioral sciences. This seems to be confirmed by the
most recent market data from Australia and, in particular, the analysis of the data collected by
Australia in its National Plain Packaging Tracking-Survey that demonstrate the ineffectiveness of
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plain packaging to change smoking behavior or even have an impact on individuals' perceptions,
intentions and attitudes about smoking.

9. Malawi also submits that plain packaging is not at all necessary because less trade restrictive
alternatives, such as an increase in taxes, were available to Australia and would have had a
contribution to the stated objective. Experience in other Members evidences that smoking can be
more effectively combated without plain packaging.

10. Malawi is of the view that the provisions of Article 2.2 of the TBT Agreement must be strictly
applied in the present disputes. Absent sufficient evident of an actual effective contribution of
technical regulations to the stated objective and the absence of less trade-restrictive alternatives,
highly trade-restrictive technical regulations such as plain packaging measures cannot be
confirmed. A lowering of the standards set in previous disputes would lead to increase risks of the
imposition of unnecessary and restrictive technical regulations not supported by sufficient
justifications. In addition to having a direct impact on the products they regulate, technical
regulations affect the inputs in such products. It is essential for Malawi that the impact of
Australia's plain packaging measures on the trade of tobacco be considered by the Panel as it
directly affects economic development and the livelihood of most of its population.

11. As regards arguments under the TRIPS Agreement, Malawi understands that Australia's view
is effectively that for certain products that pose a health risk, including but certainly not limited to
tobacco products, trademarks are necessarily misleading and their use may be restricted, without
any indication that the affected signs provide misleading information. Under Australia's approach,
substantive trademark rights would depend on the policy choices by each Member whether
products or category of products are to be considered as harmful or not. Given that a great variety
of products pose certain health or other risks, accepting Australia's position would effectively mean
that any Member could ban the use of trademarks for any product category. Because of the crucial
role of trademarks in a global economy as a means of entering new markets and competing over
market share, this would have devastating consequences for the export strategy of Malawi in the
tobacco sector.

12. By significantly restricting the forms of signs that may constitute a trademark with the
imposition of plain packaging, Australia violates Article 15.1 of the TRIPS Agreement.

13. The plain packaging measures imposed by Australia fail to take into consideration the purpose
and benefit of trademarks for consumers and producers alike. Trademarks are used with the view
of differentiating products and services and are thus essential to competition. They are recognized
as one of the essential tools to penetrate new markets. If they cannot be affixed on products and
their packaging, trademarks cannot pursue their distinguishing function.

14. The prohibition of the use of trademark on plain packaging coupled with the imposition of
strict packaging requirements results in the adoption of a generic form of packaging that will lead
to the commoditization of tobacco products. The reduction in the ability of consumers to
distinguish between products will have a negative impact on the prices of tobacco products and,
in turn, affect prices of tobacco as manufacturers of tobacco products will have to be more
competitive. This will be highly detrimental to Malawi as it is a least-developed country whose
economy is dependent tobacco.

15. Australia's plain packaging measures also constitute an unjustifiable encumbrance on the use
of trademarks that is inconsistent with Article 20 of the TRIPS Agreement because they prohibit
trademark owners from using their trademarks, as registered, tobacco products. Australia has
prohibited the use of registered trademarks without examining whether registered trademarks
previously used were one of the reasons that led people to smoke or prevented them from
smoking. Given the constant decline in smoking and prevalence in Australia over the decade that
preceded the introduction of plain packaging, trademarks are unlikely to have had any significant
effects on smoking rates.

16. Malawi further considers that the restrictions imposed on the use of geographical indications
is contrary to Articles 24.3 and 22.2(b) of the TRIPS Agreement. Plain packaging measures
diminish the protection that existed in Australia before the entry into force of the WTO Agreement
and do not provide any means to prevent the use of geographical indications. Geographical
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indications are particularly important for developing and least-developed Members as it may allow
their products to gain market recognition because of the characteristics or quality that is
attributable to their origin.

17. The livelihood of the majority of Malawi's population is dependent on tobacco growing and
trade for its livelihood. The ever-increasing regulatory requirements imposed on tobacco products
significantly impair the economic development of Malawi as they have negative effects on the
volume and value of tobacco traded. The negative consequences of plain packaging measures on
least-developed country Members that are dependent on tobacco must be considered together
with the legal arguments presented by all the Parties. The economic and social consequences of
plain packaging on the most vulnerable Members that have no other option but to continue to rely
on tobacco growing for their economic development cannot be ignored.

18. For Malawi, the plain packaging measures adopted by Malawi are inconsistent with its
obligations under the TBT and TRIPS Agreements. Malawi does not question the objective pursued
by Australia but is of the view that it has sufficient policy space to such objective and could have
adopted effective and less trade-restrictive measures consistent with the WTO Agreements.
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ANNEX C-10

EXECUTIVE SUMMARY OF THE ARGUMENTS OF NEW ZEALAND

I. Introduction

1. This case raises important systemic issues concerning the right of WTO Members to regulate
the marketing of a product in order to protect their legitimate public health objectives.
New Zealand is concerned to ensure that the balance of rights and obligations that Members
negotiated in the WTO Agreement is maintained, and that the Agreement on Trade-Related
Aspects of Intellectual Property Rights ("TRIPS Agreement") and the Agreement on Technical
Barriers to Trade ("TBT Agreement") are properly interpreted and applied. This is particularly
important when dealing with a product that is the single largest cause of preventable death
and disease in New Zealand, Australia and many other countries.

2. The complainants in this dispute allege that Australia's tobacco plain packaging measure
is inconsistent with a large number of provisions in the TRIPS Agreement and the TBT Agreement.
The complainants have proposed interpretations of the provisions they rely on that do not have
any basis within the text of the agreements at issue, and ignore customary rules of treaty
interpretation. This raises serious concerns for New Zealand.

II. The "Nature of the Goods" does not Form an Obstacle to the Registration of a
Tobacco Trademark under Article 15.4

3. Article 15 of the TRIPS Agreement sets out what is the "Protectable Subject Matter" with
respect to trademarks. Article 15.1 addresses what may constitute a trademark, and Article 15.4
addresses what obstacles to registration of a trademark are not permitted. Section 28 of
Australia's Tobacco Plain Packaging Act 2011 means that even if a person is prevented by the
tobacco plain packaging measure from using a trademark on retail packaging of tobacco products,
the ability to register the trademark in Australia is not affected. The nature of the tobacco products
to which a trademark is applied therefore cannot form an obstacle to the registration of the
trademark. The complainants argue that by preventing the use of certain "signs" the tobacco plain
packaging measure is an "obstacle to registration" as it prevents those signs from acquiring
distinctiveness and therefore becoming a trademark. However this seeks to conflate Article 15.1
with Article 15.4 and goes well beyond the ordinary meaning of Article 15.4. Australia is not
in violation of Article 15.4, properly interpreted.

III. The Tobacco Plain Packaging Measure does not Reduce the Rights Conferred on the
Owner of a Registered Trademark under Article 16.1 or Article 16.3

4. Article 16 of the TRIPS Agreement sets out the "Rights Conferred" on the owners of registered
trademarks. Article 16.1 provides an "exclusive right to prevent" the use of certain signs where
such use would result in the likelihood of confusion. Article 16.3 confers on owners of well-known
registered trademarks the right to prevent third parties from using the trademark. The "right to
prevent" is a negative right that enables the trademark owner to seek relief where a third party
uses its trademark in certain circumstances. The rights of the trademark owner are rights vis-a-vis
other traders. They are not positive rights vis-a-vis a WTO Member to use the trademark.
Members are required, however, to provide the opportunity for trademark owners to register the
trademark so that the rights of the trademark owner can be protected. Australia has complied with
its obligations in this regard and has not violated Articles 16.1 or 16.3 of the TRIPS Agreement.

IV. The Tobacco Plain Packaging Measure does not Violate Article 20 of TRIPS

5. In order to demonstrate a violation of Article 20 of the TRIPS Agreement, a complainant must
establish that:
(i) the measure at issue imposes special requirements on the use of trademarks;

(i) the special requirements encumber the use of a trademark in the course of trade;
and
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(iii) the measure at issue imposes the encumbrance unjustifiably.

6. Article 20 of the TRIPS Agreement sets out that the use of a trademark in the course of trade
shall not be unjustifiably encumbered by special requirements, a non-exhaustive list of which
are set out in Article 20, each of which deal with the use of a trademark. If it is established that
the tobacco plain packaging measure imposes special requirements, which encumber the use
of a trademark in the course of trade, it must further be established that the use is not
"unjustifiably" encumbered. Drawing on the views of the WTO Appellate Body expressed in
Brazil - Retreaded Tyres' and EC - Seal Products, 2 the ordinary meaning of "unjustifiably", in its
context and in light of its object and purpose, is clear that the use of a trademark is justifiably
encumbered by special requirements only if there is no rational connection between the imposition
of the special requirements and a legitimate objective.

7. New Zealand acknowledges that the wording, and object and purpose, of Article XX of the GATT
are different to Article 20 of the TRIPS Agreement and that Article 20 does not include the notion
of discrimination. Notwithstanding those differences, New Zealand considers that the
Appellate Body's reasoning in Brazil - Retreaded Tyres and EC - Seal Products provides useful
guidance on, and is consistent with, the ordinary meaning of the term "unjustifiably" in the context
of Article 20 of the TRIPS Agreement.

8. This interpretation of the term "unjustifiably" is consistent with the context provided by other
provisions of the TRIPS Agreement and the object and purpose of the TRIPS Agreement.
Article 8.1 and the 2001 Doha Ministerial Declaration on the TRIPS Agreement and Public Health
confirm that the TRIPS Agreement should be interpreted in @ manner supportive of WTO Members'
right to protect public health, and signal that protecting public health is of particular importance
to Members.

9. The complainants appear to interpret Article 20 as importing a "necessity" test or a "least
trade-restrictive" test. Such an approach reads words into the text of Article 20 which are absent.
Given that the notions of "necessity" and "least trade-restrictive" were not included in Article 20,
it is reasonable to draw the inference that the drafters of Article 20 did not intend to incorporate
those notions. The fact that these notions are nowhere evident on the face of Article 20 means
that the ordinary meaning of the terms must be given their interpretative effect. New Zealand also
notes that it is important to not bring a necessity or least trade-restrictive test in through the back
door by developing a test which is, in all intents and purposes, equivalent to a "necessity" or
"least trade restrictive" test.

V. The tobacco plain packaging measure is not trade-restrictive under Article 2.2

10. The complainants have alleged that Australia's tobacco plain packaging measure contravenes
Article 2.2 of the Technical Barriers to Trade (TBT) Agreement. The protection of human health
is clearly one of the "legitimate objectives" covered by Article 2.2 of the TBT Agreement and the
risks of non-fulfilment are grave. Article 2.2 protects the expectations of WTO Members that
technical regulations will not limit trade to a greater extent than is necessary to fulfil a legitimate
objective, taking into account the risks non-fulfilment would create. It has not been established
that the tobacco plain packaging measure is trade-restrictive or that there are any changes in
market conditions resulting from the tobacco plain packaging measure which have a limiting effect
on trade in imported tobacco products. In any case, the evidence adduced by Australia
demonstrates that the tobacco plain packaging measure contributes to its public health objectives
by reducing the appeal of tobacco products and contributing to the broader objectives of
discouraging uptake, encouraging quitting and thereby reducing exposure to smoke. The
complainants have failed to discharge their burden of making a prima facie case of violation of
Article 2.2 of the TBT Agreement. Furthermore, the Guidelines for the implementation of
Articles 11 and 13 of the Framework Convention on Tobacco Control (FCTC) recommend that
Parties consider the adoption of plain packaging of tobacco products. As such, the measures fall
under Article 2.5 of the TBT Agreement.

! Appellate Body Report, paras 226-227.
2 Appellate Body Report, para 5.306.
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VI. Analysis of the Complainants' evidence comparing smoking prevalence in Australia
and New Zealand

11. New Zealand also comments on the complainants' evidence which seeks to compare smoking
prevalence in Australia and New Zealand. The "Expert Report of J. Klick" on the Effect of
Australia's Plain Packaging Law on Smoking, submitted by Ukraine,® contains numerous
shortcomings, flawed analysis and draws invalid conclusions. This is of particular concern to
New Zealand because of the comparison the Report makes with data from New Zealand.
In particular, Klick's study sets up a false and virtually impossible evaluation test by looking for a
marked short-term reduction in population smoking prevalence and tobacco consumption.
Furthermore, the use of New Zealand as a comparison case is superficial and misleading, the data
sets used by Professor Klick cannot be relied upon, and the presentation of the survey results in
the Report is also misleading.

12. New Zealand notes that the Panel is entitled to rely on empirical evidence available at the
time of the implementation of a measure, and post-implementation evidence which assists in
assessing the rational connection between the measure and the legitimate objective, and the
degree to which the measure contributes to the legitimate public policy objectives of a
WTO Member. To discard such evidence would fail to fulfil the standard of review of a Panel set out
in Article 11 of the DSU: to make an objective assessment of the facts of the case. In assessing
such empirical evidence, however, a Panel should examine any evidence objectively with an
inquiring mind. Where there are fatal flaws in the evidence, such as Professor Klick's Report, the
Panel should not give that evidence any weight.

13. Furthermore, the fact that Australia's measures have been implemented relatively recently is
an important factor that the Panel should bear in mind when assessing the complainants' evidence
and Australia's evidence concerning the post-implementation period. When determining the
significance of each piece of evidence, and what weight the Panel should give to that evidence,
the Panel should keep in mind that the impact of tobacco plain packaging on smoking rates as part
of a comprehensive suite of measures will be felt most significantly in the longer-term. Where an
objective is to change behaviour over the long-term, evidence of impact in the immediate post-
implementation period will clearly be less persuasive. This is especially the case where, as in this
case, the complainants seek to draw definitive conclusions on the success of tobacco plain
packaging solely on the basis of rates of smoking prevalence soon after the measure's
implementation.

VII. Conclusion

14. In New Zealand's view that the complainants have failed to demonstrate that Australia's
measure is inconsistent with the WTO agreements at issue in this dispute.

3 Expert Report by J. Klick, "The Effect of Australia's Plain Packaging Law on Smoking: Evidence from
Survey and Market Data" (Exhibit UKR-5).
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ANNEX C-11

EXECUTIVE SUMMARY OF THE ARGUMENTS OF NICARAGUA

1. This Executive Summary of the arguments of Nicaragua in this dispute reflects the written and
oral submissions of Nicaragua to the Panel.! The Government of Nicaragua is grateful for this
opportunity to summarize its views and sincerely hopes that the Panel will take into account
its concerns in respect of Australia's Tobacco Plain Packaging Act of 2011.

2. Nicaragua is a developing country and a party to the World Health Organization's Framework
Convention on Tobacco Control. Nicaragua shares therefore the objective of implementing effective
tobacco-control measures to protect public health while, at the same time, facilitating
and promoting trade and economic growth.

3. Nicaragua is very concerned with the imposition of tobacco-control measures that have not
proven to be effective and that negatively impact its trade and economic interests. In this respect,
Nicaragua notes that it has an important domestic tobacco sector involved in growing tobacco leaf
and manufacturing tobacco products. More than 30,000 workers are directly employed by
the tobacco sector and an additional 180,000 individuals are indirectly employed. Thus, Nicaragua
is concerned with this trade-restrictive technical regulation that lacks a sound scientific basis and
is not consistent with the covered Agreements of the World Trade Organization ("WTO").

4. Nicaragua is not questioning Australia's right to seek to regulate the sale of tobacco products.
It is seriously concerned about the fact that plain packaging has failed to contribute to its public
health objective. Plain packaging limits the ability to use trademarks on lawfully available
products and is having the effect of severely restricting international trade.

5. In the course of this dispute, Nicaragua has highlighted some of the WTO obligations Australia
violates by enforcing an unnecessary measure restricting the ability to use trademarks
to distinguish lawful products, and the effects this has on a developing country like Nicaragua. In
this regard, Nicaragua notes its support of the claims and arguments developed by Cuba,
the Dominican Republic, Honduras, Indonesia and Ukraine under the WTO Agreements.

6. Before considering its concerns with the Australian measure under the Agreement on
Trade-Related Aspects of Intellectual Property Rights ("TRIPS Agreement") and the Agreement on
Technical Barriers to Trade ("TBT Agreement"), Nicaragua wishes to point out that it sees
no "systemic concerns" with the application of both Agreements to the same measure. Indeed,
applying all relevant and applicable WTO disciplines to a Members' challenged measure is
a common feature of WTO disputes and is required of Panels by Articles 7.2 and 11 of the
Understanding on Rules and Procedures Governing the Settlement of Disputes ("DSU").

7. Considering its impact on intellectual property rights issues protected by the
TRIPS Agreement, Australia's plain packaging measure is a unique regulation. It is the first of its
kind to deny the essential functions of trademarks to a specific group of products. No longer can
trademarks perform their essential function of source identification and distinguishing products
between competitors. Thus, rather than to "protect" trademark rights under the TRIPS Agreement
and the Paris Convention for the Protection of Industrial Property ("Paris Convention"), Australia,
through the implementation of the plain packaging measure, prevents trademark protection.

8. Nicaragua considers that the plain packaging measure violates Articles 15.1 and 15.4 of the
TRIPS Agreement by prohibiting the use of all non-word marks without individually assessing
them. The figurative and non-inherently distinctive signs resulting from the plain packaging
requirements imposed by Australia cannot constitute a "trademark" as defined in the
TRIPS Agreement. Australia's plain packaging measure is product-specific because the prohibition
to use registered trademarks only applies to a distinct category of products.

! Nicaragua's third party written submission of 10 April 2015, oral statement at the third party session
of the first Panel hearing of 3 June 2015, and replies to the questions to the third parties of the Panel of
6 July 2015.
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9. Nicaragua is not convinced by Australia's formalistic argument that plain packaging does not
affect the substantive rights set forth in Article 16 of the TRIPS Agreement because trademarks
that can no longer be used remain registered in Australia. The text of Article 16 establishes
an important link between the use of a trademark, its strength, and the ability for a trademark
owner to protect its mark against infringement. Thus, by preventing the ability to use trademarks,
Australia reduces the level of protection below the minimum level guaranteed by Articles 16.1 and
16.3 of the TRIPS Agreement.

10. In relation to Article 20 of the TRIPS Agreement, Nicaragua is of the view that the
requirement it imposes is very clear. This article establishes that a regulatory measure that
encumbers the use of trademarks is subject to the disciplines of the TRIPS Agreement. Thus, the
argument that trademarks only provide "negative" rights is disproved by the text of Article 20,
which clearly protects the use of a trademark from unjustifiable encumbrances. In other words,
trademarks must, in principle, be permitted to be used without undue government encumbrances.

11. Further, Nicaragua notes that the plain packaging measure is a "special requirement" subject
to Article 20 of the TRIPS Agreement, but that general advertising restrictions are not "specific"
to trademark use and thus not within the purview of Article 20. This distinction is important
because Nicaragua submits that Members retain a wide degree of latitude for effective regulation
of private conduct which may impact on trademark use in an incidental way. The great degree of
policy space afforded to Members to regulate in this area also provides context to understand the
broad scope of the term "unjustifiably."

12. Nicaragua considers that the term "unjustifiably" must not be interpreted in a narrow manner
to allow any encumbrance that is merely related to a legitimate policy objective. In this respect,
Australia's reading of the term as only requiring "a rational connection" with the policy objective is
clearly not sustainable. Most Members appear to agree that Australia's reading of "unjustifiable" is
unduly narrow. In the view of Nicaragua, "unjustifiably" denotes a standard of proportionality and
suitability and the term was included in Article 20 to allow limited and proportionate encumbrances
only. Nicaragua notes that Article XX of the General Agreement on Tariffs and Trade of 1994
("GATT 1994") provides relevant context to interpreting Article 20 of the TRIPS Agreement but
would remind the Panel that a humber of differences between those provisions must be taken into
account, as set out in our replies to the Panel's questions. The same is true for the terms of
Article 8.1 of the TRIPS Agreement, as also set out in our replies to the Panel's questions.

13. Nicaragua submits that Australia violates its obligations under Article 20 because a special
requirement that prohibits the use of a trademark and has, as its main goal the destruction of its
origin and distinguishing functions, is not a "proportionate" encumbrance and is thus necessarily
"unjustifiable." In addition, a measure that does not individually assess the trademarks in question
but instead bluntly prohibits the use of these trademarks violates Article 20. In other words,
Australia's plain packaging measure is a disproportionate regulatory measure that impairs the very
substance of the rights afforded to trademarks under the TRIPS Agreement.0

14. Finally, Nicaragua has reviewed the evidence submitted in this dispute concerning the
contribution of the plain packaging measure to its public health objective. It is persuaded by
the evidence of the Complainants showing that plain packaging has not had any positive effect
either on overall numbers of smokers or on consumption in the two years following its
implementation. Nicaragua notes that Australia has not been able to adequately respond and
provide information to counter the evidence submitted by the Complainants. Australia's reliance
on behavioral sciences and theories of marketing is not persuasive when there are facts to the
contrary on the record. Thus, plain packaging is an unjustifiable encumbrance because it is not
"necessary" for the protection of public health as it does not contribute to reducing smoking,
as confirmed by the data before the Panel.

15. In sum with respect to the TRIPS issues in this dispute, Nicaragua considers that the
prohibition on the use of trademarks and the requirement to use brand names in a standardized
form are unjustifiable encumbrances imposed on the use of a trademark. Plain packaging therefore
the obligations of Australia under the TRIPS Agreement.

16. As regards the consistency of the Australian measure with the TBT Agreement, Nicaragua
finds that the measure - which is contained in a document that lays down product or production-



WT/DS435/R/Add.1 « WT/DS441/R/Add.1 « WT/DS458/R/Add.1 « WT/DS467/R/Add.1

- C-42 -

related requirements for marking and labeling - is clearly a technical regulation subject to the
disciplines of that Agreement. Regarding the claim of violation of Article 2.2 of the TBT Agreement,
Nicaragua considers that plain packaging is more trade-restrictive than necessary to fulfill the
stated objective of reducing the use of tobacco products.

17. The legal standard to be applied has been developed over time in disputes relating to
Article 2.2 of the TBT Agreement and Article XX of the GATT 1994, both of which set forth
a "necessity" test. Nicaragua notes that a measure which is trade-restrictive and which does not
effectively contribute at all to the fulfilment of the legitimate objective can never be considered
to be "necessary." All such measures constitute "unnecessary" obstacles to trade and need not be
analyzed with respect to less trade-restrictive alternative measures.

18. First, the very strict packaging and product requirements imposed by Australia necessarily
restrict competitive opportunities in the Australian market, despite the irrelevant fact that origin-
based discrimination may not be a part of the measure. In fact, plain packaging is a strong
disincentive for Nicaragua and other Members to export their products to Australia as it makes it
extremely difficult, if not impossible, for any manufacturer of tobacco products not currently
present in the Australian market to enter that market.

19. Second, as presented by the Complainants, the facts show the lack of contribution of the plain
packaging measure to its public health objective. Nothing in the evidence submitted by Australia
convincingly contradicts these conclusions. Plain packaging has had a detrimental effect as it has,
in particular, resulted in a development of illicit trade. Less trade restrictive alternatives were
available to Australia to pursue its stated health objectives. Thus, to Nicaragua it is clear that
Australia is in violation of Article 2.2 of the TBT Agreement.

20. In conclusion, Nicaragua supports effective tobacco control policies that genuinely contribute
to reducing smoking and protecting health. However, Australia's tobacco plain packaging measure
that was adopted with a health protection objective in mind fails to comply with the international
obligations imposed by the TRIPS Agreement in respect of trademarks and violates Australia's
obligations under Article 2.2 of the TBT Agreement.

21. The protection of trademarks and the enforcement of rules governing the imposition of
technical regulations are important, especially so for developing countries where tobacco is grown
and where tobacco products are manufactured. Nicaragua therefore respectfully requests the Panel
to take its comments into consideration when resolving these disputes which have important
systemic implications for all WTO Members.
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ANNEX C-12

EXECUTIVE SUMMARY OF THE ARGUMENTS OF NIGERIA*

INTRODUCTION

Nigeria appreciates the opportunity to present its views to the Panel in disputes DS434,
DS435, DS441, DS458 and DS467. The measure in this dispute relates to the Australia Tobacco
Plain Packaging Act 2011 ("TPP Act"), which: (1) prohibits the use of logos, brand imagery, colours
and promotional text on the retail packaging of tobacco products; (2) permits the use of brand,
business or company name and any variant names on retail packaging, as long as these names
appear in a standardised form; (3) imposes certain restrictions upon the shape and finish of retail
packaging for tobacco products; and (4) imposes other requirements pertaining to the appearance
of tobacco products. In addition, the measure also imposed the use of large pictorial health
warnings covering 75% of the front of the package and 90% of the back of a package of
cigarettes.

2. This submission would focus on: (i) economic importance of Tobacco in Nigeria; (ii) the
protection of trademarks under the Agreement on Trade Related Aspects of Intellectual Property
Rights (TRIPS Agreement); and (iii) regulatory requirements under the Agreement on Technical
Barriers to Trade (TBT Agreement).

ECONOMIC IMPORTANCE OF TOBACCO IN NIGERIA

3. Nigeria has manufacturing facilities that generates substantial economic activity, tax
revenue and employment. Therefore, tobacco provides employment and income to many Nigerian
farmers. Given the importance of tobacco to Nigeria's economic development, we believe that the
health concerns related to tobacco use do not lead to the adoption of unnecessary trade
restrictiion and unlawful regulatory measures which harm producers without benefiting the general
public interest.

4. Nigeria is a party to the World Health Organization's Framework Convention on Tobacco
Control ("FCTC") to which TPP Act refers. Nigeria considers that the FCTC does not mandate plain
packaging and does not permit Members to violate their international obligations. In fact, no
provision of the FCTC refers to plain packaging and it is thus not part of any of the minimum
obligations of the FCTC. Article 2.1 of the FCTC suggests that the parties may go beyond their
FCTC obligations as long as they act in accordance with international law, including WTO law.
When the non-binding Guidelines on Articles 11 and 13 dealing with packaging and advertising
were adopted, it was recommended that plain packaging should be considered, it is clear that this
was neither an obligation to adopt plain packaging nor a suggestion to ignore domestic
constitutional principles nor international legal obligations. The adoption suggested by the
FCTC Guidelines was simply to review if plain packaging would be an effective means and whether
it was a measure that could be consistent with Member's international legal obligations under the
TRIPS Agreement.

PROTECTION OF TRADEMARKS UNDER THE TRIPS AGREEMENT

6. Nigeria considers that it is well-established that trademarks play an important role in a
competitive market by allowing producers to differentiate their products. This function of
distinguishing products is the essence of trademarks and it fulfils an important role in ensuring fair
and effective competition in the market. A global market without trademarks is unimaginable.

7. The evidence presented by Ukraine, Honduras, Dominican Republic, Indonesia and Cuba
(hereinafter "the Complainants") confirms the essential role that trademarks play in competition
and trade. The function of distinguishing products is what creates competitive opportunities,
domestically and in international trade. The WIPO report on "Global Brands" that some of the
Complainants have referred to adequately summarises the vital role of trademarks in the
marketplace.! In addition, the expert report of Professor Neven, submitted by Ukraine, offers

* Nigeria's written submission is used as its executive summary.
! See World Intellectual Property Organization, "World Intellectual Property Report: Brands - Reputation
and Image in the Global Market Place" - Exhibit UKR-20.
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further useful insights into the different functions that trademarks perform and their important role
for entering new markets through their communication function.?

8. The important role of trademarks in competition and trade does not seem to be disputed
between the Parties. Clearly, only when permitted to be used on products can trademarks perform
this function and not when they simply sit on a register. One of the issues in dispute is whether
these economic functions of trademarks are translated into binding legal obligations in the
TRIPS Agreement.

9. In this respect, Nigeria has carefully considered the legal arguments presented by both sides
on the interpretation of the relevant provisions of the TRIPS Agreement. The Complainants? argue
that the trademark ban imposed by Australia's plain packaging measure contradicts a number of
principles embodied in the various provisions of the TRIPS Agreement. They point out that the
measure does not address specific concerns related to particular trademarks in contradiction with
the trademark-specific approach of the TRIPS Agreement. They also highlight that the measure
bans all non-word marks thus creating a differentiation between different types of marks based on
their form, in violation of the principle enshrined in Article 15.1. Furthermore, it is argued that it is
the nature of the product rather than the nature of the trademark that is driving Australia's ban on
trademarks in violation of the rule laid down in Article 15.4 of the TRIPS Agreement.

10. According to the Complainants, the rights that are to be conferred to trademark owners as a
result of registration are based on and determined by the possibility of using the trademark in
commerce (i.e. in relation with consumers). The essence of their argument under Article 16 of the
TRIPS Agreement is that there is a direct and inseparable link between the use of the mark, the
strength of the mark, and its scope of protection guaranteed under Article 16 of the
TRIPS Agreement. Furthermore, they argue that the ability of a trademark owner to prevent
unauthorized use by third parties, is a means to an end; the end being the use of the trademark
as a distinctive sign by the trademark owner.

13. In view for the importance of trademarks, Nigeria is of the view that the arguments
presented by Australia are not convincing. Nigeria agrees with the Complainants that prohibiting
the use of validly registered trademarks for reasons unrelated to the specific trademark is
inconsistent with the TRIPS Agreement's requirement to "protect" trademarks. The
TRIPS Agreement, therefore, seeks to protect intellectual property rights for the value they bring
to trade as sources for ensuring effective competition and providing competitive opportunities. In
Nigeria's view, if this measure that prohibits the use of otherwise valid trademarks had been
applied to a different product, the violation would have been obvious, therefore, trademarks are
not protected and the rights conferred on trademark owners are not guaranteed if the trademarks
cannot be used since they are distinguishing marks that differentiate products.

14. Nigeria considers that the expert report of Professor Dinwoodie that was submitted by
Ukraine as exhibit UKR-1 convincingly explains how the opportunity to use a trademark is
inseparable from and determinative of the scope of protection of the trademark. It is almost a
matter of common sense that if genuine use of the trademark is a requirement for maintaining
trademark protection -- as foreseen in Article 19 of the TRIPS Agreement and as reflected in
Australian law -- then a minimum opportunity of use must be considered to form part of the
framework of trademark protection. This we understand to be reflected also in Article 20 of the
TRIPS Agreement which prevents Members from encumbering the use of trademarks with
unjustifiable regulatory requirements.

15. The text of the TRIPS Agreement thus reflects the economic logic that trademarks are worth
protecting in international agreements because of their distinguishing function and their related
beneficial role in the economy. A trademark can only play this role when it is used. That is the
reason why the TRIPS Agreement focuses on distinctiveness as the only criterion for finding a sign
to constitute a 'trademark'; that is why use may be required to maintain registration; and that is
why Article 20 exists (i.e. to protect the use of trademarks in commerce from unjustifiable
regulatory requirements). The registration and the possibility of preventing unauthorized third
parties from using similar signs on similar products, or even on dissimilar products in the case of
well-known marks, is effectively meaningless if the trademark is not allowed to perform its main

2 Expert Report by D. Neven, et al., "The Effects of Plain Packaging Regulation on Competition and
Tobacco Consumption: An Economic Assessment" - Exhibit UKR-3, p.39.

3 Although there are some differences between the specific arguments of the Complainants and some
develop certain arguments that others do not, as a third party to all five disputes, we refer to the arguments of
the Complainants as a whole.
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function. To read the entire chapter of the TRIPS Agreement on the "protection" of trademarks
without taking into consideration the rationale of such protection does not give effective meaning
to the provisions of the TRIPS Agreement.

16. Use is thus an essential element of the rights conferred by the TRIPS Agreement to owners
of trademarks. The opposite approach that the fundamental, minimum rights conferred on
trademark owners is simply to have their marks registered but without an opportunity to use
them. It is not a convincing interpretation of the TRIPS Agreement. This we understand also to be
the view expressed by another leading expert on public international law, Judge Schwebel, in his
expert report submitted as exhibit UKR-2%.

17. In sum, we agree with the Complainants that Australia's plain packaging measure is
inconsistent with key provisions of the TRIPS Agreement dealing with the definition of trademarks,
the rights conferred and the limitations imposed on governmental requirements encumbering the
use of trademarks. This is not to say that Australia cannot deal with trademarks that are
misleading or deceptive or that are of such a nature to violate public morals; those are all
well-established reasons for invalidating the registration and protection of a trademark and can be
the basis for preventing its use. However, that requires an analysis of the specific sign in question
and its allegedly misleading nature. Australia's blunt plain packaging measure does not examine
the trademark against a general criterion of deception but simply bans all trademarks. That is not
permissible under the TRIPS Agreement.

18. Although trademark rights may be "negative rights", these rights are dependent on,
determined by and ultimately conferred for the purpose of the trademark owner's use of the
trademark. Nigeria agrees with Professor Dinwoodie's characterization of "use" as the "lifeblood"
of the trademark.®

19. Nigeria is of the view that Australia's plain packaging measure prevents owners from
enjoying the benefits of their trademarks' value and goodwill and makes it impossible for
trademark owners to differentiate their brands from those of their competitors. A measure that
commoditizes the product and its packaging will encourage the influx of counterfeit and pirated
products in the market. From a trade perspective, Nigeria considers that trademarks play an
important role in penetrating new markets. Plain packaging thus frustrates manufacturers who are
not presently active on the Australia market to launch their products in that market.

20. This does not mean that Nigeria considers that trade or intellectual property rights are more
important than health; clearly not. But, based on the arguments presented by the Parties that
does not seem to be the question under consideration in these disputes. The TRIPS Agreement
allows for health-based exceptions as is clear in the context of patent protection where the
TRIPS Agreement expressly allows for compulsory licensing. This flexibility has been further
clarified in the 2001 Doha Declaration on TRIPS and Public Health and the 2003 Decision on
implementation of paragraph 6 of the Doha Declaration on the TRIPS Agreement and public health
that related to access to medicines. Trademarks were never the subject of such debate.

21. The conditions imposed for permitting compulsory licensing however reveal a balanced
approach in a very dramatic context where access to medicines can have a direct and
demonstrably life-saving effect. There is no similar provision in the TRIPS section on trademarks
permitting direct or indirect trademark expropriation and imposing conditions safeguarding respect
for different interests. This is probably a reflection of the different nature of trademarks compared
with patents. A patent owner claims exclusivity over a potentially life-saving product and can
dictate the conditions for making this product available to the public. A health exception therefore
seems obvious. In contrast, a trademark owner merely claims ownership over a sign that it wants
to use to distinguish the product from that of competitors. Given that it is clear from the text of
the TRIPS Agreement that a sign that is misleading for example, about the product's positive
health characteristics must not be registered and may be refused from being used, no other health
exception seems to be necessary.

22. Finally, Nigeria considers that the result of adopting Australia's interpretation would have
negative effects on trademark owners as well as the consumers and would not be a correct
approach to balancing trade and health interests at the WTO.

4 Expert Report by S.M. Schwebel, "On Whether the Owner of a Registered Trademark Has the Right To
Use that Trademark". Exhibit UKR-2.

> Expert Report by G.B. Dinwoodie, "Compatibility of Restrictions on the Use of Trade Marks within the
TRIPS Agreement”, p. 1. Exhibit UKR-1
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REGULATORY REQUIREMENTS UNDER THE TBT AGREEMENT

23. Nigeria recalls that in 2011 Australia's proposed plain packaging measure was notified in the
WTO as a technical regulation that may significantly affect trade with other Members. Many
Members, including Nigeria, expressed their concern over this proposal in the TBT Committee.
Nigeria referred to the manufacturing facilities in the tobacco sector which generated substantial
economic activity, tax revenue and employment in Nigeria. Tobacco provided employment and
income to many Nigerian farmers, and there was therefore a concern about the systemic
implications of the Australian measure, and its direct and indirect commercial consequences for
Nigeria's national economy. Nigeria expressed the view that the proposed plain packaging
measure was more trade restrictive than necessary to fulfil legitimate health objectives, and was
contrary to Article 2.2 of the TBT Agreement.®

24. Nigeria subsequently explained that it was concerned that the measure would remove all
distinguishing designs, logos, colours and other similar marks from the packaging of branded
tobacco making it virtually impossible to identify any specific branded product. This would make it
difficult for foreign manufacturers to enter the Australian market. Nigeria thus requested scientific
and technical information demonstrating that plain packaging would reduce the number of
smokers in Australia and how the measure would comply with Articles 2.2 and 2.4 of the
TBT Agreement and urged Australia to take into account Members' views and concerns and to
produce an alternative measure that would ensure compliance with Australia's WTO obligations.’

25. More recently, Nigeria also raised concern over a similar plain packaging proposal of Ireland.
At the TBT Committee meeting of March 2014, Nigeria expressed concern over the precedent that
plain packaging measures could set, particularly regarding the imposition of similar restrictions on
heavily regulated products such as alcoholic beverages, snack foods and carbonated drinks. At the
meeting, Nigeria did not object to the objective of protecting human health, but considered that it
was uncertain whether plain packaging measures could contribute to the achievement of such
objective. Nigeria stated that these measures appeared to be more trade restrictive than
necessary to fulfil their objective.?

Nigeria was therefore particularly interested in examining the Parties' legal and factual arguments
relating to Australia's plain packaging measure.

26. Nigeria notes that the Complainants have challenged Australia's plain packaging measure for
being inconsistent with Article 2.2 of the TBT Agreement. The Complainants argue that Article 2.2
requires a weighing and balancing of the trade restrictiveness of the measure, the degree of
contribution to the fulfiiment of the objective and the availability of less restrictive but equally
effective alternative measures.

27. Nigeria considers that the TBT Agreement disciplines Members' application of technical
regulations that are unnecessarily trade restrictive. The Agreement requires WTO Members to
weigh and balance approaches to legitimate public policy objectives, like the reduction of the level
of smoking, with the interests of WTO trading partners. At a minimum, the costs and market
access difficulties that a regulation imposes must actually contribute to the fulfilment of the
objective.  Furthermore, the trade restriction that results from the regulation should be
proportionate to the contribution to the fulfilment of the objective. Also, if an alternative measure
exists that constitutes less of a market impediment and is as effective or more effective as the
measure actually imposed, the less restrictive alternative measure should be applied. That legal
standard is well-established and should not be different dependent on the nature of the product.

28. Nigeria carefully reviewed the many facts and evidence included in the numerous exhibits
submitted by the Parties on the actual or likely effectiveness of the measure. Based on this
review, Nigeria considers that the evidence presented by the Complainants demonstrates that the
plain packaging measure has failed to contribute to the reduction of smoking and is not likely to
reduce smoking in the future either.

29. The plain packaging measure is a technical regulation that contains a number of strict
packaging and labelling requirements that apply to tobacco products. The objective of Australia
when adopting the plain packaging measure was to reduce smoking prevalence levels for the
Australian population as a whole and for Aboriginals and Torres Straight Islanders in particular.
The public health objective that is also reflected in the text of the TPP Act is thus to improve public

8 G/TBT/M/55, paras. 185 - 186.
7 G/TBT/M/56, para. 166.
8 G/TBT/M/62, para. 2.182.
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health by reducing initiation and increasing cessation. Nigeria fully supports this objective.
However, the legitimate nature of the objective does not justify the means chosen to pursue this
objective.

30. Economic expert evidence that the Complainants submitted to the Panel highlights the
detrimental effect on access to the Australian market and the distortion of competitive
opportunities that result from the mandated lack of opportunity to differentiate products through
trademarks and packaging designs.® Thus, the plain packaging measure imposes a very significant
restriction on competition and trade. However, the evidence submitted also shows that Australia's
trade-restrictive plain packaging measure is not at all necessary to fulfil the stated objective of
health protection. The facts show that two years after the implementation of plain packaging, the
measure has not contributed to the reduction of smoking or the changing of smoking behaviour
more generally. It has therefore not contributed to the protection of public health. The study by
Professor Klick comparing the situation in Australia (with plain packaging) with that in New
Zealand (without plain packaging) over the same period of time, confirms that plain packaging has
not changed people's smoking behaviour and there is therefore no evidence that it has reduced
smoking.!® The study confirms the market data and other objective evidence from Australia that
the Complainants submitted.

31. It seems speculative to argue, as Australia does, that the measure is likely to contribute in
the future if in the first two years it has not produced any effects. In fact, Nigeria considers
persuasive the evidence presented by the Complainants on the reasons why people take up
smoking and why they find it difficult to quit. The experts consider that packaging and trademarks
do not play a role in these behaviours. If that is the case, then it is difficult to see on what basis
one would expect the removal of trademarks and the standardization of packaging to have any
effect. In so far as the measure is supposed to deal with consumer information, Nigeria notes that
plain packaging does not provide any information. In fact, there is general awareness that
smoking is very dangerous to consumers' health so it is not clear to Nigeria what and the
consumer information objective plain packaging would serve. In any case, Nigeria notes that the
large health warnings imposed by Australia under a different set of rules and regulations have not
been challenged by the Complainants.

32. The economic analysis of supply and demand presented by Professor Neven in his expert
report confirms the unlikely nature of any positive contribution of plain packaging. In fact, his
conclusion is that it is highly likely that plain packaging will have the opposite effect.!* This
suggests that the "risk of non-compliance" with the objective is higher with plain packaging than it
is without plain packaging. The trends analysis submitted by the Dominican Republic shows the
down-trading effect of plain packaging and also confirms the adverse consequences of plain
packaging.!?

33. All of the evidence points in the same direction. Australia's plain packaging measure has not
changed smoking behaviour thus far and will not do so in the future because it is simply not apt to
do so. Rather, the evidence confirms that the measure risks undercutting Australia's health
objective by promoting price-based competition that increases consumption and by stimulating
illicit trade.

Under such circumstances, the debate about alternatives becomes meaningless. In any case,
Nigeria wishes to make two observations on the alternatives that were presented and on
Australia's rejection of these alternatives. First, the fact that a measure already exists does not
mean that there cannot be an "alternative". Indeed, it is well established that taxation is the
single most effective tobacco control instrument. That being the case, then for sure a proposed
increase of the relevant Australian taxes to meet the recommendation of the World Health
Organization would constitute an alternative measure. Nigeria understands this to have been the

° Expert Report by D. Neven, et al., "The Effects of Plain Packaging Regulation on Competition and
Tobacco Consumption: An Economic Assessment.", pp. 37-40. Exhibit UKR-5.

10 Expert Report by J. Klick, "The Effect of Australia's Plain Packaging Law on Smoking: Evidence from
Survey and Market Data", p. 2. Exhibit UKR-5.

1 Expert Report by D. Neven, et al., "The Effects of Plain Packaging Regulation on Competition and
Tobacco Consumption: An Economic Assessment.", Exhibit UKR-3, pp 32 -35, p.44.

12 Empirical Assessment of Australia's Plain Packaging Regime, prepared by the Institute for Policy
Evaluation (Dr. David Afshartous, Ph.D; Professor Marcus Hagedorn; Professor Ashok Kaul; and
Professor Michael Wolf) (7 October 2014), p. 2. Exhibit DR-100
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view of the WTO in the past as well.’> Second, Nigeria considers that if an institution exists for
dealing with consumer protection issues related to packaging, as is the case in Australia, then a
better use of this institution seems to be an alternative that merits further consideration before
imposing novel measures like plain packaging.

34. Nigeria is of the view that ample policy space should be given to Members to pursue
legitimate objectives like the protection of public health. Australia has one of the strictest tobacco
control regimes in the world and we commend Australia for its effective fight against smoking.
However, precisely in such circumstances, care should be taken to maintain a balanced approach
and to ensure that further restrictions on trade and intellectual property rights are lawful and
necessary. Nigeria considers that the legal arguments presented by the Complainants in respect
of the violation of intellectual property rights and the evidence submitted to demonstrate the lack
of contribution of the plain packaging measure confirm that Australia's plain packaging measure is
an unnecessary and unlawful means to a legitimate end. Nigeria is of the view that, if the product
is legally available on the market and if there are no indications that the specific trademark is
misleading or deceptive, and if it is not otherwise offensive or violating public morals in Australia,
then trademarks should in principle be allowed to be used on a product to fulfil their important
economic functions.

CONCLUSION

Nigeria continue to support the right of Members to take measures to protect public health in
accordance with the WTO agreements and we commend Australia for its fight against smoking.
However, care should be taken to maintain a balanced approach that would ensure consistency
with the WTO law. Nigeria considers that the legal arguments presented by the complainants in
respect of the violation of WTO law and the evidence confirms that the measure at issue is
inconsistent with the WTO law. It is therefore, our view that if a product is legally available in the
market and if there is no indications that the specific trademark is misleading or deceptive, then
trademarks should in principle be allowed to be used on a product to fulfil their important
economic function.

13 see, for example, Panel Reports, China - Measures Related to the Exportation of Rare Earths,
Tungsten, and Molybdenum, WT/DS431/R / WT/DS432/R / WT/DS433/R / and Add.1, adopted
29 August 2014, upheld by Appellate Body Reports WT/DS431/AB/R / WT/DS432/AB/R / WT/DS433/AB/R,
para. 7.186.
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ANNEX C-13

EXECUTIVE SUMMARY OF THE ARGUMENTS OF NORWAY

I ISSUES RELATED TO THE TRIPS AGREEMENT
A. The TRIPS Agreement and the protection of public health

1. The TRIPS Agreement recognizes a right for Members to protect public health. Of particular
relevance in this regard are Articles 7 and 8.1, as well as the Declaration on the TRIPS Agreement
and Public Health (Doha Declaration on Public Health). The Doha Declaration on Public Health gives
express interpretative guidance, affirming that "the Agreement can and should be interpreted and
implemented in a manner supportive of WTO members' right to protect public health". While the
Declaration does not qualify as an authoritative interpretation under the Marrakesh Agreement,
paragraph 4 of the Declaration must be considered a "subsequent agreement" within the meaning
of Article 31(3)(a) of the Vienna Convention. In light of this, the relevant TRIPS provisions should
be interpreted in a manner supportive of Members' rights to protect public health.

B. The TRIPS Agreement does not provide for a "right to use" a trademark

2. The complainants' legal claims under the TRIPS Agreement are based on a contention that
the Agreement provides for a positive right to use a registered trademark.! Norway strongly
disagrees with this contention, and submits that the complainants' assertion of a "right to use"
does not have any support in the relevant provisions of the Agreement, when properly interpreted.
Rather, the TRIPS Agreement confers negative rights to prevent certain uses by third parties.

C. Legal issues related to Article 20 of the TRIPS Agreement

3. The parties disagree on whether it is the complainants or the respondent that has the
burden of proof under Article 20. According to the Appellate Body, "the burden of proof rests upon
the party, whether complaining or defending, who asserts the affirmative of a particular claim of
defence". 2 Who has the burden of proof depends on the legal character of the provision at issue.
Norway holds that Article 20 is best characterized as "a single affirmative obligation".> Based on
this, the burden of proof under Article 20 rests on the complainants. To establish a violation of
Article 20, the complainants must show that the use of a trademark "in the course of trade" has
been "unjustifiably" "encumbered by special requirements”. In the following, Norway will set out
its view on the interpretation of these different elements.

4, Firstly, regarding the term "in the course of trade", Norway agrees with most of the parties
in this dispute that it refers to the process of buying and selling goods and services, and that any
encumbrance after this point of time is outside the scope of Article 20.% Secondly, Norway submits
that the term "special requirement" must be understood as referring to requirements regarding
how a trademark may be used, and not to requirements prohibiting the use of a trademark.
Reference is made to Australia's arguments in this regard.>

5. Thirdly, when it comes to the test to be applied in assessing the "unjustifiability" of an
encumbrance on use, Norway agrees with Australia that the term "unjustifiably" must be
interpreted to be referring to an inquiry of whether there is a "rational connection" between the
"special requirements" and the policy directive behind those requirements.® In Norway's view, the
complainants' argument that the term "unjustifiably" refers to a similar standard to that of
"necessity", is not compatible with a proper interpretation in accordance with the ordinary meaning

! See, for instance, Australia's First Written Submission para. 227-229, 235.

2 Appellate Body Report, United States — Wool Shirts and Blouses, p. 14.

3 Australia's First Written Submission, paras. 428-430.

4 See Australia's First Written Submission para. 349, fn. 539. Only Honduras seems to have a divergent
view, see Honduras' First Written Submission, para. 224. See also Australia's First Written Submission, fn. 350.

® Australia's First Written Submission, part IV, D, 2.

6 See Australia's First Written Submission, paras. 362-363.
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to be given to this term in its context and in light of the object and purpose of the
TRIPS Agreement.

6. "Unjustifiably" is defined to mean "not capable of being justified".” This does not encompass
notions of "necessity" and "least restrictiveness". The term "unjustifiable" is used several places in
the WTO Agreements, as part of the phrase "arbitrary and unjustifiable discrimination". In that
context, the Appellate Body has set out that one of "the most important factors" in the assessment
of "unjustifiable" is "the question of whether the discrimination can be reconciled with, or is
rationally related to, the policy objective with respect to which it has been provisionally justified".®
The ordinary meaning of the word "unjustifiable", as it is interpreted in these reports, supports the
understanding that "unjustifiably" in Article 20 must be referring to an inquiry of whether there is
a "rational connection" between the "special requirements" and the policy directive behind those
requirements.

7. The context of the term "unjustifiable" further substantiates this understanding. In this
regard, Norway would in particular refer to the fact that the drafters of the TRIPS Agreement
included the term "necessary" several places in the Agreement, but chose not to use it in
Article 20. This choice must be given effect. Thus, the complainants cannot be heard with their
argument that the term "unjustifiably" should be interpreted as to encompass notions of
"necessity", "least restrictiveness" and "reasonable available alternatives".

8. The "object and purpose of the Agreement, as expressed, in particular," in Article 8.1
supports an interpretation of the word "unjustifiably" that preserves the scope of Members' right to
pursue legitimate policy objectives through measures that are in conformity with the provisions of
the Agreement. Norway submits that an interpretation in line with the ordinary meaning of the
term, as set out above, best serves the principle in Article 8.1

9. Based on the above, it is clear that the scope of Article 20 does not include the prohibitive
elements of the plain packaging measure. Furthermore, it follows from a proper interpretation of
the word "unjustifiably" that it does not refer to notions such as "necessity" or least
trade-restrictiveness", but rather to an inquiry of whether there is a "rational connection" between
the "special requirements" and the policy directive behind those requirements.

II ISSUES RELATED TO THE TBT AGREEMENT

A. Introduction

10. The TBT Agreement Article 2.2 contains rules applicable to measures that meet the
definition of a "technical regulation" in paragraph 1 of Annex 1 of the TBT Agreement.’® Norway
finds that the requirements relating to packaging, marking or labelling must be considered to be
"technical regulations" in accordance with this definition, and does not find it necessary to
distinguish between the restriction on the use of a trademark and the physical requirements in the
assessment of Article 2.2.

B. The FCTC Guidelines are relevant international standards in accordance with
Article 2.5 of the TBT Agreement

11. Article 2.5 provides that technical regulations that are prepared, adopted or applied for a
legitimate objective mentioned in Article 2.2, and is "in accordance with relevant international
standards" are rebuttably presumed not to constitute "unnecessary obstacles to international
trade" within the meaning of Article 2.2.

12. Norway is of the view that, firstly, the technical regulation at issue has been adopted in
order to protect human health, which is a legitimate objective under Article 2.2. Secondly, the
plain packaging measure was adopted inter alia to give effect to Australia's obligations under the
FCTC, in particular the Guidelines for the implementation of FCTC Articles 11 and 13. Thirdly,
Norway agrees with Australia's reasoning and conclusion in its first written submission that the
FCTC Guidelines for the implementation of Articles 11 and 13 can be considered to be "relevant

7 Collins English Dictionary, 9™ ed. HarperCollins Publishers, 2007.
8 Appellate Body Report, EC - Seal Products, para. 5.306.
° See e.g. Appellate Body Reports, EC - Sardines, para. 175; and EC - Asbestos, para. 59.
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international standards" under Article 2.5, in line with the definition in the TBT Agreement Annex 1
and the ISO/IEC Guide 2: 1991. Finally, the plain packaging measure must be considered to be
"in accordance" with these guidelines.

13. Consequently, the measure shall be "rebuttably presumed not to create an unnecessary
obstacle to international trade". The presumption seems to imply that a higher standard of proof is
required in relation to the question of whether a measure is an unnecessary international trade
obstacle under Article 2.2, as compared to the cases where the presumption in Article 2.5 is not
applicable.

C. The assessment of whether the measure can be considered to be more trade
restrictive than necessary under Article 2.2 of the TBT Agreement

14. According to Article 2.2, it must be assessed whether a measure is "more trade-restrictive
than necessary to fulfil a legitimate objective". Norway is of the view that the complainants as a
threshold matter must demonstrate that the technical regulation at issue is "trade-restrictive".

15. If the Panel deems that the complainants have made a prima facie case that the measure is
trade-restrictive, the Panel must assess whether the measure is more trade-restrictive than
necessary to fulfil a legitimate objective, taking into account the risks non-fulfilment would create.
The Appellate Body has explained that the assessment of "necessity" requires an identification of
the objective pursued with the measure!® an evaluation of the objectives' legitimacy!! as well as a
relational analysis.?

16. In this regard, Norway firstly recalls that the plain packaging measure aims at protecting
human health, a legitimate objective under Article 2.2. This objective is "both vital and important
in the highest degree"!® a consideration that must be taken into account in the assessment of
whether the measure is necessary.

17. Secondly, if the Panel were to conclude that the measure is trade-restrictive, it must assess
the degree of trade-restrictiveness. In case the restrictiveness is considered to be minimal, even a
small degree of contribution by the measure to the legitimate objective would in Norway's view be
sufficient to conclude that the measure does not exceed what is necessary.

18. Thirdly, when assessing the measure's degree of contribution to the legitimate objective, the
Panel should view complex health problems, such as the one at issue, in the broader context of the
comprehensive strategies implemented to fight such problems.* The Panel should in particular
take into account the difficulties in measuring the effects of an instrument working in synergy with
other measures, the overarching objective of promoting public health, as well the expectation that
the effects of the measure may manifest themselves gradually over several years.

19. Fourthly, Norway is of the view that both the nature and gravity of the risks that non-
fulfilment would create, supports a conclusion that the plain packaging measure is not more
restrictive to trade than what is necessary. The nature of the risks to human health is both vital
and important in the highest degree, and the gravity of the consequences that would arise from
non-fulfilment of the objective is also unquestionably severe.

20 Lastly, Norway agrees with Australia that equally efficient alternative measures do not
appear to exist.!® Inter alia, some of the proposed alternatives measures must rather be

10 Appellate Body Report, US - Tuna II (Mexico), paras. 313-314; and Appellate Body Report, US -
COOL, para. 371.

11 Appellate Body Report, US - Tuna II (Mexico), para. 313; and Appellate Body Report, US - COOL,
paras. 370 and 372.

12 Appellate Body Report, US - Tuna II (Mexico), paras. 315, 318- 319 and 321. See also Appellate
Body Report, US - COOL, para. 373-375, 377 and 390.

13 In the context of Article XX(b) of the GATT 1994, see Panel Report, EC - Asbestos, para. 172 (citing
Appellate Body Report, Korea - Various Measures on Beef, para. 162);Appellate Body Report, Brazil -
Retreaded Tyres, para. 144.

4 Appellate Body Report, Brazil - Retreaded Tyres, para. 154.

15 The complainants submit that the objective of the measure could equally well be attained through
other measures, such as excise increases, youth access to tobacco products, the Australian consumer law,
social marketing campaigns and pre-vetting schemes.
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considered supplements to the plain packaging measure. Norway also questions whether some of
the alternative measures in fact would be less trade restrictive. Further, it must be noted that one
of the intended effects of the plain packaging measure is to close the last gap in the ban on
tobacco advertising. In Norway's view, none of the proposed alternative measures can close this

gap and thereby reinforce the effect of existing measures.
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ANNEX C-14

EXECUTIVE SUMMARY OF THE ARGUMENTS OF OMAN

1. Oman views tobacco use as one of the greatest threats to public health the world has ever
faced. According to the WHO, tobacco consumption currently kills nearly six million people a year
through direct use and the deadly effects of second-hand smoke that averages to one person
dying every six seconds. Tobacco is without doubt the single most preventable cause of death in
the world today. It is the only legal consumer product that kills up to half of those who use it as
intended and recommended by the manufacturer.

2. Oman is of the view that the challenged Australian Plain Packaging Legislation aims to prevent
tobacco advertising and promotion. It achieves its stated goals of: reducing the attractiveness and
appeal of tobacco products to consumers, particularly young people; increasing the noticeability
and effectiveness of mandated health warnings; and reducing the ability of the tobacco product
packaging to mislead consumers about the harms of smoking.

3. Oman considers that the relevant provisions of the Covered Agreements raised in this dispute
achieve a balance that respects WTO Members' sovereign regulatory autonomy, particularly in
relation to public health.

4. Oman notes that Article 2.2 of the TBT was designed to provide policy space for Members to
implement various national policies, including on human health or life in the form of technical
regulations. Article 2.2 recognises Members' right to implement such technical regulations upon
the understanding that such measures should not create unnecessary obstacles to trade. In other
words, the text recognises the existence of legitimate concerns that may result in the application
of measures that may restrict or inhibit trade, and permits such measures provided that they are
"...not more trade-restrictive than necessary to fulfil a legitimate objective, taking account of the
risks non-fulfilment would create".

5. Accordingly, an assessment of Article 2.2 is not about whether the measure at issue restricts
trade, but rather whether it satisfies the requirements enunciated in Article 2.2 that bear upon its
contribution to achieving a legitimate objective on the one hand and the necessity of the measure
on the other.

6. In respect of the issue of "necessity" in the context of TBT Article 2.2, Oman recalls that in
US-Tuna II,' the Appellate Body drew on its reasoning in Korea - Various Measures on Beef,?
noting that: "[a]t one end of this continuum lies 'necessary' understood as 'indispensible'; at the
other end, is 'necessary' taken to mean as 'making a contribution to." Oman considers that this
assessment is of instructive value to the Panel and should inform its Article 2.2 analysis for the
determination of what is to be considered "necessary".

7. Oman subscribes to the relevant argumentation and factual evidence articulated in
Australia's Submission that clearly demonstrate that plain packaging contributes to a reduction in
smoking rates and tobacco consumption.

8. Protecting public health is a legitimate objective of the utmost importance to each WTO member
individually and to the global community as a whole. The objective or target of protecting human
health by reducing tobacco use is not achieved by any one measure, but rather by a host of
measures working collectively to achieve the legitimate objective at the levels sought by the
Member implementing the measure. Plain packaging is one such measure.

9. Moreover, Paragraph 4 of the preamble of the TBT Agreement expressly acknowledges a
Member's right to implement measures for the protection of human life or health "...at the levels it
considers appropriate", subject to the requirement that they do not discriminate between

! Appellate Body Report, United States - Measures Concerning the Importation, Marketing and Sale of
Tuna and Tuna Products, WT/DS381/AB/R, para 318

2 Appellate Body Report, Korea - Measures Affecting Import of Fresh, Chilled and Frozen Beef,
WT/DS161/AB/R, para 161
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members or act as a disguised restriction on trade. Plain packaging is aimed at protecting human
health through reducing tobacco use, which is a legitimate objective. The measure treats all
tobacco products on an equal footing and is therefore not discriminatory. And the WHO FCTC
Guidelines expressly acknowledges plain packaging as a legitimate measure to curb smoking?, it
can therefore hardly be deemed a disguised restriction on trade.

10. Oman considers the language used in the preamble as expressly affording discretion for
Members to determine the level of aspiration of their technical regulations.

11. The Panel in US-Clove Cigarettes® established that the burden of proof rests upon the party
alleging a violation of Article 2.2. This means that in order for a complainant to successfully argue
an Article 2.2 claim they would be required to present a prima facie case demonstrating
inconsistency with said Article.

12. Moreover, Article 2.5 provides that where a technical regulation is in accordance with relevant
international standards there shall be a rebuttable presumption that it does not create
unnecessary obstacles to international trade. In other words, where the measure at issue meets
the conditions set out in Article 2.5, the Panel's Article 2.2 analysis must begin from a rebuttable
presumption that the measure is not an unnecessary obstacle to trade. Oman regards that such a
rebuttable presumption should have the effect of placing a heavier burden on the complainant
alleging an Article 2.2 violation to substantiate its claims.

13. In this respect, Oman considers that the WHO Framework Convention on Tobacco Control
("FCTC") constitutes "relevant international standards". We are mindful that there does not exist
an explicit definition for international standards in the WTO covered agreements, but we consider
that the TBT Agreement provides sufficient guidance in this regard for a finding that the FCTC
constitutes "relevant international standards".

14. In respect of the claims made under the TRIPS Agreement, Oman considers that nothing in the
TRIPS Agreement confers on owners of trade marks a positive right to use their trade marks.
Moreover, Article 8.1 of the TRIPS Agreement contemplates Members' right to formulate and
amend their regulations for the protection of public health as long as they are consistent with the
TRIPS Agreement.

15. Furthermore, the Doha Declaration on the TRIPS Agreement and Public Health, adopted by the
WTO Ministerial Conference on 14 November 2001, explicitly recognises "WTO Members' right to
protect public health" and confirms WTO Members' agreement that TRIPS "can and should be
interpreted and implemented in a manner supportive of" that right.

16. In addition to the WTO Agreements, WHO FCTC also provides the international legal basis for
the implementation of the Plain Packaging of tobacco products. Australia's measure reflects
multilateral consensus on tobacco control. The Guidelines for the implementation of Articles 11 and
13 of the WHO FCTC specifically recommend that all Parties to this convention (180 parties thus
far) consider adopting tobacco plain packaging to "increase the ... effectiveness of health warnings"
and "eliminate the effects of advertising ... on packaging".

17. Oman considers that the matters before this Panel must be considered in the broader context
of international efforts to curb the global consumption of tobacco products, an aspiration which is
grounded in the indisputable scientific evidence connecting tobacco consumption to various
diseases.

3 See Part I1.F of the WHO Framework Convention on Tobacco Control Guidelines
4 Panel Report, United States - Measures Affecting the Production and Sale of Clove Cigarettes,
WT/DS406/R, para 7.331
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ANNEX C-15

EXECUTIVE SUMMARY OF THE ARGUMENTS OF PERU*

1. Peru welcomes this opportunity to participate in these disputes as a third party. As we
indicated when we asked to be joined as a third party, our interest is mainly systemic, inasmuch
as we are interested in the interpretation given to the relevant provisions of the TRIPS Agreement,
the TBT Agreement and the GATT 1994, in relation to the public health measures adopted by a
WTO Member regarding tobacco products and products derived from tobacco. At the same time,
this case is of interest to us because the Panel's decision will also have an impact on the
commitments made under the WTO agreements with regard to the implementation of other
international instruments, such as the WHO Framework Convention on Tobacco Control,
among others.

2. A plain packaging measure on a particular product, of the kind implemented by Australia,
could be considered a limitation of the use of a trademark granted to tobacco products or products
derived from tobacco. In particular, Article 20 of the TRIPS Agreement provides that the use of a
trademark in the course of trade shall not be unjustifiably encumbered by special requirements,
such as use in a manner detrimental to its capability to distinguish the goods or services of one
undertaking from those of other undertakings. However, the key term in this provision is
"unjustifiably", since it recognizes that the right to use the trademark is not absolute and that
there could be justified grounds for its limitation. In this connection, the TRIPS Agreement itself
recognizes the principle that Members have the capacity to adopt measures necessary to protect
public health, including tobacco control measures.

3. On the other hand, the WTO commitments are not isolated from the international
commitments assumed by Members in other areas. In particular, the WHO Framework Convention
on Tobacco Control has been in force since 2005. There are currently 180 Parties to the
Convention, including Australia, Ukraine, Honduras and Peru.

4. Australia has indicated that the measure at issue is in line with the "Guidelines for
implementation of Article 11 (Packaging and labelling of tobacco products) of the WHO Framework
Convention on Tobacco Control" and that the document in question constitutes a relevant
international standard, within the meaning of Article 2.4 of the TBT Agreement. In this connection,
paragraph 46 of the Guidelines calls on the Parties to consider adopting measures to restrict or
prohibit the use of logos, colours, brand images or promotional information on packaging other
than brand names and product names displayed in a standard colour and font style,
i.e. plain packaging.

5. In this regard, in addition to the analysis of the provisions of the TRIPS Agreement, it is
necessary to resolve the dispute by analysing the provisions of the TBT Agreement, in order to
determine whether it is possible to consider the Conference of the Parties (COP) to the WHO
Framework Convention on Tobacco Control as a standard-setting institution and, if so, whether the
above-mentioned Guidelines constitute a relevant international standard.

6. In the present case, Peru considers it necessary for the Panel to rule on both aspects, given
the impossibility of applying the principle of judicial economy, since the measure at issue covers
both intellectual property aspects (use of the trademark) and provisions relating to technical
regulations (labelling of tobacco products and by-products).

7. Peru thanks the Panel, the parties and the other third parties for their attention and, having
concluded its statement at this hearing, remains at the disposal of the Panel to provide any further
clarification required.

Thank you.

* Original Spanish. Peru's oral statement is used as its executive summary.
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ANNEX C-16

EXECUTIVE SUMMARY OF THE ARGUMENTS OF THE PHILIPPINES”

1. Mr. Chairman, members of the Panel, staff of the Secretariat, the Philippines appreciates the
opportunity to appear before you today as a third party in these disputes.

2. As we had articulated in the 1 May 2012 consultations in DS435, the Philippines has
multi-dimensional interests in the dispute. We noted our substantial trade interest in the matter,
having started cigarette exports to Australia in 2010 and experiencing significant export growth
with a promising upside.

3. On the other hand, the Philippines also noted that it is a party to the Framework Convention
on Tobacco Control (FCTC), and is interested in understanding the relevance of the measure to the
effective implementation of the FCTC, and the nexus of the measure and its avowed public health
policy objective. We give importance to public health policy objectives, as espoused in Article 8 of
the TRIPS Agreement and the Doha Ministerial Declaration on Public Health.

4. Equally important, the Philippines takes note of the importance of the dispute. We are keen
on further understanding the nexus between the measure at issue on one hand, and the Trade-
Related Aspects of Intellectual Property Rights (TRIPS) Agreement and the Technical Barriers to
Trade (TBT) Agreement on the other hand, in the context of the public health policy objectives.
This nexus, we believe, is possible to define in the least trade distortive or restrictive manner.

5. The measure at issue is Australia's Tobacco Plain Packaging Act 2011 and related legal
instruments, which mandates the use of uniform plain packaging on retail packs and the tobacco
products themselves. The measure is in furtherance of the public health policy objective of
regulating tobacco consumption. It distinguishes the products mainly by the brand name, which is
itself printed in uniform font and size.

6. The Philippines is aware of the unprecedented attention placed by various Members and
stakeholders in these consolidated disputes, having joined the five complainants, the respondent,
and forty-one other third parties in the panel proceedings.

7. Given the comprehensive written submissions and statements by the parties and third
parties before this esteemed Panel, we trust that a fair and enlightened outcome that upholds the
WTO agreements and legitimate interests of Members within the multilateral trading system will be
achieved.

8. Even as we closely monitor the proceedings in order to determine how best to protect and
promote the interests of thousands of our tobacco farmers and employment-generating
enterprises, as well as the health and well-being of our citizens, the Philippines understands that a
legal determination of the consistency of the measure with the TRIPS Agreement and the
TBT Agreement would have to be made.

9. On the intellectual property side, the findings of these disputes would touch upon the scope,
nature (i.e., a positive or negative right), and allowable special requirements on the use of a
trademark and a geographical indication. The findings may also delve into the extent of the public
health policy space vis-a-vis the rights provided in the TRIPS Agreement. On the technical
regulation aspect, evidence will show whether or not the measure is an unnecessary obstacle to
trade, and whether it is more trade-restrictive than necessary.

10. We are cognizant, furthermore, that in the bigger picture, trade in the 215 century is imbued
with multi-dimensional aspects. Intellectual property, public health policy, environmental concerns,
and information technology are but some areas that affect trading between economies. Even
domestically, balancing the immediate concerns of farmers and manufacturers with long-term
health imperatives is necessary to fully protect and project national interest. We do not conduct

* The Philippines' oral statement is used as its executive summary.
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trade in a vacuum, and the other dimensions affecting trade are often politically significant. These
other dimensions may also have to be considered in any positive resolution to the disputes.

11. The Philippines is also interested in knowing whether the measure and the findings in these
disputes would have any implications on the conduct of international trade in other goods and
services. Will tobacco products, given their public health effects, be considered sui generis, or will
they be a gateway towards a more prevalent use of plain packaging to deter the use of other
products?

12. Mr. Chairman, as we listen intently to our discussions today and analyze carefully
developments in the months ahead, we are still left to wonder how a plain pack of cigarettes
aimed at reducing attractiveness has generated an unprecedented amount of global attention.

13. This serves to remind us that the rules and decisions we undertake abstractly in this
esteemed organization have concrete, real-life impact on our peoples - from the farmers that
painstakingly plant and harvest tobacco for a living, to manufacturers that produce and package
high-quality goods, and to consumers and citizens whose well-being this organization has vowed
to uphold. We trust that the decisions we undertake in these disputes will ultimately redound to
the benefit of our peoples.

14. This dispute has put forward novel arguments and interpretations of the relevant covered
agreements, and the Philippines as a 3™ party has assessed the implications of these proceedings
taking into account national objectives. The Philippines reserves its rights under Article X.4 of the
DSU for a recourse to normal dispute settlement proceedings under the DSU.

15. Thank you, Mr. Chairman.
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ANNEX C-17

EXECUTIVE SUMMARY OF THE ARGUMENTS OF SINGAPORE

I. Introduction

1. This dispute is about whether the measure at issue ("Plain Packaging Measure") is permitted
under the covered agreements. It is not about whether public health or trade should prevail. It is
also not about whether or not intellectual property rights (IPR) are important and should be
protected. There is no question that the covered agreements can and should be read
harmoniously, in a manner that strikes a proper balance between respect for IPR and the right to
protect public health.

2. Singapore has grave concerns that in seeking to challenge the Plain Packaging Measure, the
complainants have sought to stretch the meaning of the provisions beyond the terms of the
covered agreements and created obligations where there are none. Such interpretation will inject
considerable uncertainty into the multilateral trading system and must be rejected.

II. Analysis and Comments
A. Claims under the TRIPS Agreement
Horizontal Remarks

3. The complainants claim that they do not assert that the TRIPS Agreement establishes a positive
right of use of a trademark. Nonetheless, they argue that trademarks must be allowed to be used
or granted an opportunity to be used. In substance, this is no different from asserting a positive
right of use. However, trademark rights, as accorded by the TRIPS Agreement, are negative rights.
They are a right to exclude others from using certain signs. They do not encompass a right to use
a trademark. Any claim of a right of use of a trademark under the TRIPS Agreement is neither
supported by the relevant text, context, or objective and purpose of the TRIPS Agreement, nor by
WTO jurisprudence. Although the panel in EC - Protection of Trademarks and Geographical
Indications (US) suggested that owners of trademarks have a legitimate interest to preserve the
distinctiveness of their trademarks, the panel also made clear that legitimate interest is not
synonymous with rights conferred under the TRIPS Agreement. Hence, it would be erroneous to
conflate the two when interpreting the TRIPS Agreement.

TRIPS Articles 2.1, 15.4, 16.1, 16.3, 22.2(b) and 24.3

4. In Singapore's view, the claims in respect of Articles 2.1, 15.4, 16.1, 16.3, 22.2(b) and 24.3
must fail. The correct interpretation and application of the provisions are as follows:

a) Article 6quinquies of the Paris Convention (incorporated by Article 2.1 of the
TRIPS Agreement) obliges a Member to accept for filing and protection "as is" trademarks
that are duly registered in another country. The provision does not address the nature of
the protection that flows from registration, or obligate Members to grant trademark owners
a "right of use" in respect of their trademarks. This reading is consistent with WIPQO's view
that Article 6quinquies A(1) does not address the question of use;

b) Article 10bis of the Paris Convention (incorporated by Article 2.1 of the TRIPS Agreement)
addresses "acts of unfair competition" which are acts of commercial dishonesty in the
sense of misrepresentation. The provision is not directed at market conditions. The ability
to use brand, business or company names with variant names on tobacco packaging
(which themselves may be trademarks or elements of trademarks) enables consumers to
clearly distinguish the tobacco products of one undertaking from another;

C) Article 15.4 addresses the registration of a trademark by providing that the nature of the
goods to which a trademark is to be applied shall not form an obstacle to registration.
The provision deals with registration and not use. Contrary to what the complainants claim,
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tobacco-related signs that are non-inherently distinctive and have not acquired
distinctiveness are not capable of constituting trademarks; they are non-registrable per se
and therefore a fortiori, there cannot be any "obstacle to registration" because of the
nature of the goods or services involved. Furthermore, Members are under no obligation to
enable a sign to acquire distinctiveness;

d) Article 16.1 accords the protection that follows from registration which is the exclusive
right to prevent unauthorised use of identical or similar signs on identical or similar goods
where such use would result in a likelihood of confusion. It creates a negative right to
exclude and not a positive right of use. Even if it is argued that trademark owners have a
legitimate interest to preserve the distinctiveness of their trademarks, such interest is not
a "right" under Article 16.1, much less a right to use a trademark. The erosion of any
legitimate interest to preserve distinctiveness through use is not a violation of Article 16.1;

e) Article 16.3 protects registered well-known trademarks by preventing the registration or
use of those trademarks on dissimilar goods. The provision creates a negative right to
prevent registration or use and not a positive right of use. Article 16.3 does not impose on
Members an obligation to enable an owner to maintain the well-known status of a
trademark. Likewise, Article 16.3 does not oblige Members to permit the use of a
trademark in order to enable it to acquire well-known status;

f) Article 22.2(b) obliges a Member to provide, in respect of geographical indications ("GI"),
the legal means for interested parties to prevent any use that constitutes an act of unfair
competition. This is not the same as a positive right of use;

g) Article 24.3 prohibits a Member from diminishing the protection of GI that existed in the
Member immediately prior to the date of entry into force of the WTO Agreement. The
complainants have not demonstrated a relevant GI that existed in Australia prior to
1 January 1995. In any event, the protection of GI in Australia has not been diminished by
the Plain Packaging Measure because no positive right of use of GI ever existed under
Australian law.

TRIPS Article 20

5. Article 20 provides that the use of a trademark in the course of trade shall not be unjustifiably
encumbered by special requirements. In Singapore's view, Article 20 addresses the use of
trademarks on goods that are lawfully placed on the market and is not concerned with measures
that regulate the availability of the goods themselves on the market. However, this does not mean
that all measures that address the use of trademarks on goods that may be lawfully placed on a
market fall within the scope of Article 20. We submit that aspects of the Plain Packaging Measure
that prohibit the use of "non-word" trademarks are outside the scope of Article 20.

6. We also submit that the Plain Packaging Measure is not unjustifiable as it bears a rational
connection with a legitimate public health objective and does not go against that objective.
Accordingly, the measure does not contravene Article 20.

Encumbered by special requirements

7. For the reasons that follow, aspects of the Plain Packaging Measure that prohibit the use of
trademarks fall outside the scope of Article 20. First, having regard to the ejusdem generis canon
of construction, we note that a prohibition on the use of trademarks is not of the same type as the
situations illustrating the term "encumbered by special requirements".

8. Second, this reading is confirmed by the negotiating history of Article 20. Commentators have
explained that Article 20 was directed at certain practices during the Uruguay Round, such as
requiring foreign trademarks to be used with the trademark or trade name of the local licensee.
We note that in the records of the Uruguay Round negotiations, the practices discussed did not
include prohibitions on the use of trademarks.

9. Third, the objection that this reading creates a "loophole" which would allow Article 20 to be
circumvented by prohibiting the use of trademarks altogether is entirely beside the point. Article
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20 clearly does not contemplate or deal with the prohibition of use of trademarks and we must be
cautious when tenuous policy arguments are being made to over-ride the clear ambit of a carefully
negotiated provision.

Unjustifiably

10. In Singapore's view, the test of "unjustifiably" is not that as found in Article 17, which governs
exceptions to rights conferred by a trademark, because the ability to use a trademark is not a right
conferred by Article 16. Therefore, a test that involves the sort of balancing exercise envisaged in
Article 17 should be rejected as Article 17 is not applicable in this context.

11. Secondly, the test is also not that of necessity, whether as understood under Article XX of
GATT 1994 or Article 2.2 of the TBT Agreement. Singapore notes that the term "necessary" is used
in other parts of the TRIPS Agreement, such as Articles 8.1, 27.2 and 39.3, and can have a range
of meanings depending on the context in which it is used. The adoption of different terms in
separate provisions of the same agreement - "unjustifiably" in Article 20 and "necessary" in
Articles 8.1, 27.2 and 39.3 etc. - indicates that the drafters intended "unjustifiably" in Article 20 to
have a meaning other than "necessary".

12. Thirdly, contrary to the complainants' view, the test does not require individualized
assessment of trademarks. Singapore submits that if no such requirement exists in the
assessment of exceptions to "rights" conferred by a trademark, a fortiori the same does not apply
in the present context as the ability to use a trademark is not a "right" conferred by a trademark.
Furthermore, the Plain Packaging requirements should be assessed holistically rather than
individually to determine if they are unjustifiable under Article 20 as the requirements reinforce
one another to, among others, reduce the appeal of tobacco products to consumers.

13. In our view, consistent with past decisions by the Appellate Body, a measure is not
unjustifiable if it bears a rational connection to a legitimate objective and does not go against that
objective. The assessment of whether a measure bears a rational connection to a legitimate
objective involves the assessment of the following factors:

. The importance of the interest sought to be protected;
. The extent of the encumbrance; and

e The degree of contribution of the measure to the policy objective.

14. We submit that this reading is consistent with the ordinary meaning of the term
"unjustifiably", in its context, and in light of the object and purpose of the TRIPS Agreement.
Pursuant to Article 8.1, which recognizes and affirms the sovereign right of Members to adopt
public health measures, and paragraph 4 of the Doha Declaration on the TRIPS Agreement and
Public Health, which constitutes a subsequent agreement within the meaning of Article 31(3)(a)
of the Vienna Convention on the Law of Treaties, the term "unjustifiably" should be interpreted
in @ manner which supports WTO Members' right to protect public health.

15. Finally, the Plain Packaging Measure is not unjustifiable as it bears a rational connection with
legitimate public health objectives and does not go against those objectives. In this connection,
we note that the body of evidence supports the conclusion that Plain Packaging is effective in
reducing the appeal of tobacco products.

B. Claim under the TBT Agreement
TBT Article 2.2

16. Singapore submits that the Plain Packaging Measure is not more trade-restrictive than
necessary to fulfil its public health objectives.

17. As a preliminary matter, we consider that both the trademark requirements and format
requirements should be considered together, in assessing the consistency of the Plain Packaging
Measure with Article 2.2 of the TBT Agreement. In our view, both trademark requirements and
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format requirements are "technical regulations" within the meaning of Annex 1.1 of the
TBT Agreement and are subject as a whole to the TBT Agreement.

Trade-restrictiveness

18. We submit that trade-restrictiveness should be seen as an absolute standard, rather than as a
relative standard, and suggest that the Panel assess trade-restrictiveness by comparing the effect
on an imported product before and after the introduction of the measure, solely by assessing the
effect on that product alone. To have to delve into a "like product" analysis will be inappropriately
veering towards an Article 2.1 analysis. The test of trade-restrictiveness should accommodate a
scenario where a respondent Member imposes a technical regulation that adversely affects an
imported product, where such product stands alone and has no other competition in the market.
Furthermore, contrary to Australia's and EU's position, we take the view that affected trade can be
between the complaining Member and the defending Member alone.

19. Based on the object and purpose of the TBT Agreement, we suggest that the heart of the
Article 2.2 obligation lies in the necessity test. We see the attractiveness of the Dominican
Republic's argument that "Article 2.2 assumes that technical regulations are restrictive" (emphasis
added). The TBT Agreement is about technical barriers to trade. We submit that even if technical
regulations should not be considered to be inherently trade-restrictive, the threshold for "trade-
restrictiveness" in this context should not be unduly onerous.

Legitimate objective

20. The Panel should reject the complainants' narrow focus on smoking prevalence as the primary
basis for assessing the degree of the Plain Packaging Measure's contribution to its objectives.
The objectives of the Plain Packaging Measure are set out in section 3 of the Tobacco Plain
Packaging Act, and further elaborated on in Part II.H of Australia's first written submission.
Singapore supports Australia's submission on the causal pathway through which the
Plain Packaging Measure will ultimately contribute to the achievement of its broader objectives by
discouraging uptake, encouraging quitting, discouraging relapse and reducing exposure to smoke.

Suite of tobacco control measures

21. The contribution of the Plain Packaging Measure to its public health objectives has to be
understood and evaluated in the context of the comprehensive suite of tobacco control measures
in Australia. The adoption of a comprehensive suite of tobacco control measures leads to greater
reductions in tobacco use than would result from the separate effects of individual tobacco control
policies.

Contribution to public health objectives

22. The scientific and expert evidence submitted by Australia demonstrates the contribution of the
Plain Packaging Measure to its public health objectives. Singapore notes that no single study forms
an evidence base by itself, but multiple well-conducted studies that point towards the same
conclusions and provide a strong evidence base for public policy. On the other hand, the expert
reports relied on by the complainants to challenge the evidence base for plain packaging are
flawed for the reasons set forth in paragraphs 3 to 10 of Annexure E to Australia's first written
submission.

23. Finally, we agree that each of the alternative measures proposed by the complainants cannot
substitute for the contribution of the Plain Packaging Measure to its objectives as the
Plain Packaging Measure plays a distinct and complementary role within the suite of tobacco
control measures.

III. Conclusion
24. For the reasons stated above, Singapore's view is that the Plain Packaging Measure does not

contravene: (i) Articles 2.1, 15.4, 16.1, 16.3, 20, 22.2(b) and 24.3 of the TRIPS Agreement; and
(ii) Article 2.2 of the TBT Agreement.
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ANNEX C-18

EXECUTIVE SUMMARY OF THE ARGUMENTS OF SOUTH AFRICA

I INTERPRETATION OF THE TRIPS AGREEMENT

1. Paragraph 5(a) of the Doha Declaration on the TRIPS Agreement and Public Health
recognises that: "In applying the customary rules of interpretation of public international law, each
provision of the TRIPS Agreement shall be read in the light of the object and purpose of the
Agreement as expressed, in particular, in its objectives and principles."

2. Article 31(1) of the Vienna Convention on the Law of Treaties sets out the general rule on
interpretation in the following manner: "A treaty shall be interpreted in good faith in accordance
with the ordinary meaning to be given to the terms of the treaty in their context and in the light of
its object and purpose."

3. In EC — Trademarks and Geographical Indications?, the Panel referred to the principles of
the TRIPS Agreement set out in Article 8.1: "These principles reflect the fact that the
TRIPS Agreement does not generally provide for the grant of positive rights to exploit or use
certain subject matter, but rather provides for the grant of negative rights to prevent certain acts.

4, It is evident that the only "rights conferred" with respect to trademark owners under the
TRIPS Agreement are negative rights of exclusion provided for in Article 16 which protect the
position of trademark owners in relation to other traders in the market. These negative rights do
not delimit the public regulatory relationship between owners of trademarks and sovereign
governments and does not prohibit legitimate public policy measures in respect of the use of such
trademarks or geographical indications.

5. The Panel is hereby reminded that the "right of use" theory as advanced by the
complainants under Articles 2.1, 15, 16, 20, 22, and 24 of the TRIPS Agreement are unsupported
by the ordinary meaning of these provisions.

II. ARTICLES 2.1, 15.4 & 16.1 OF THE TRIPS AGREEMENT

A. Article 2.1 of the TRIPS Agreement

6. Article 2.1 of the TRIPS Agreement provides that WTO 'Members shall comply with
Articles 1 through 12, and Article 19, of the Paris Convention (1967)' in respect of Parts II, III and
IV of the TRIPS Agreement. Article 6quinquies A(1) of the Paris Convention, which provision is
incorporated into the TRIPS Agreement pursuant to TRIPS Article 2.1. It provides that a Member
may not deny the registration of a trademark that is registered in the territory of another Member
based on its form. Article 6quinquies A(1) is not directed towards the "use" of trademarks but
towards their registration and validity and does not grant the trademark owners a positive "right of
use" in respect of their trademarks.

7. A trademark registered under Article 6quinquies can be the subject of a limitation or
prohibition for other grounds contained in laws outside of trademark law.

B. Article 15.4 of the TRIPS Agreement

8. Article 15.4 of the TRIPS Agreement makes clear that a Member can regulate a product
in a way that may restrict or prohibit the use of a trademark in its territory, as long as a Member
does not refuse to register a trademark based on the nature of a product.

9. No positive right of use is accorded by Article 15.4 of the TRIPS Agreement to any holder
and cannot be interpreted as preventing a Member from limiting or prohibiting the use of

! (Panel Reports, EC — Trademarks and Geographical Indications (US), para. 7.210(Australia),
para. 7.246.)
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trademarks for the commercialization of goods or services based on public health, security, or
other reasons.

10. Hence it should be noted that tobacco plain packaging measures should be considered
consistent with Article 15.4 because they do not prevent the registration of trademarks based on
the nature of the underlying product (i.e. tobacco).

C. Article 16.1 of the TRIPS Agreement

11. On the basis of the ordinary meaning of the terms contained in Article 16.1, the right
accorded to the owners of registered trademarks is a negative right, i.e. the right to exclude use
by others.

12. Consequently plain packaging measures should be adjudged not to prevent owners of
registered trademarks from exercising their right to seek forms of relief in the event that a third
party uses an identical or similar sign in the course of trade where such use creates a likelihood of
confusion based on the nature of the right conferred under Article 16.1.

III. Article 20 of the TRIPS Agreement

13. A proper interpretation of the term "unjustifiably" in Article 20 dictates that no
"necessity" or "least trade-restrictive" standard is present in Article 20. The term "unjustifiably"
does not have the same meaning as "necessary" and should not be interpreted to impose a
standard similar to the analysis required under Article 2.2 of the TBT Agreement, including its
notions of "least restrictiveness" and "reasonably available alternatives".

14. Since previous interpretations of the word "unjustifiable" have been made in context of
the phrase "arbitrary or unjustifiable discrimination”, as it appears in Article XXof the GATT 1994
and Article XIV of the GATS, the Panel is invited to note that Article 20 of the TRIPS Agreement is
fundamentally different to Article XX of the GATT 1994 and Article XIV of the GATS. The latter
articles operate as exceptions to a violation of another provision of the covered agreements
whereas Article 20 of the TRIPS Agreement is not of such a nature. The physical text of Article 20
of the TRIPS Agreement simply does not support such a reading. If the drafters of the agreement
intended such an outcome they would have explicitly provided for this.

IV. Article 2.2 of the TBT Agreement

15. Since South Africa is a signatory to the Framework Convention on Tobacco Control
(FCTC), itwould be appropriate to direct the Panel's attention to the "Guidelines" for the
implementation of Articles 11 and 13 of the FCTC which recommend that parties consider the
adoption of plain packaging of tobacco products.? If plain packaging measures are to be seen as
technical regulations, the FCTC Guidelines are "relevant international standards" within the
meaning of Article 2.5.

16. Accordingly, and to the extent that the definition of a "technical regulation" encompasses
measures affecting the use of a trademark, any tobacco plain packaging measure is presumed not
to create an unnecessary obstacle to international trade under the second sentence of Article 2.5.

V. Conclusion

17. Any "plain packaging" measures that are undertaken by any Member should be adjudged
to be legitimate policy measures to achieve public health objectives insofar as they comply with
the requirements of the TRIPS Agreement or insofar as they may be adjudged technical measures,
that they do not violate provisions of the TBT Agreement.

18. The Panel is reminded of the provisions of Article 3(2) of the Understanding on Rules and
Procedures Governing the Settlement of Disputes (Annex 2).

2 At the third session of the Conference of the Parties (COP) to the Framework Convention adopted
Guidelines for implementation of Article 13" and Guidelines for implementation of Article 11 on packaging and
labelling of tobacco products in November 2008.
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ANNEX C-19

EXECUTIVE SUMMARY OF THE ARGUMENTS OF THE SEPARATE CUSTOMS TERRITORY
OF TAIWAN, PENGHU, KINMEN AND MATSU"

1. In May 2003, the World Health Organization (WHO) adopted the Framework Convention on
Tobacco Control (FCTC) - a treaty with public health objectives that required signatories to enact a
set of universal tobacco control policies to limit the use of tobacco in all forms worldwide.

2. Article 11 of the FCTC stipulates that each Party shall adopt and implement effective
packaging and labelling measures to ensure that "tobacco product packaging and labelling do not
promote a tobacco product by any means that are false, misleading, deceptive or likely to create
an erroneous impression about its characteristics, health effects, hazards or emissions. M
Guidelines for implementation of Article 11 of the WHO FCTC suggest Parties should consider
adopting plain packaging measures that we believe will lower the consumer's affinity for and
consumption of tobacco products.

3. Our accession to the FCTC was approved by the Legislative Yuan on January 18, 2005, and
promulgated by the President on March 30, 2005. We are committed to abide by the
FCTC obligations. We are also in full support of the direction to adopt measures restricting the
packaging and labelling of tobacco products pursuant to the FCTC Guidelines, which is universally
proposed and overwhelmingly supported by governments, experts, and NGOs alike.

4, Even though our Government has not enacted any plain packaging-related legislation to
date, we will continue to monitor international trends, including the outcome of this case, and
solicit comments from all interested parties, taking into account the balance between national
health and free trade, scientific evidence, and prior implementation experiences, as bases for our
future tobacco policy.

" Chinese Taipei's written submission is used as its executive summary.
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ANNEX C-20

EXECUTIVE SUMMARY OF THE ARGUMENTS OF THAILAND"

I INTRODUCTION

1. The health risks and negative effects of smoking are well-recognized around the world.
Several countries have been actively taking a variety of measures to combat tobacco consumption
and reduce smoking prevalence. The necessity of measures adopted in pursuit of public health
interests is explicitly recognized under the WTO framework itself. Under certain conditions,
WTO Members are allowed to take actions in order to regulate and control tobacco products so as
to address public health concerns. Indeed, while states have to exercise their regulatory powers
within the boundaries of their accepted commitments, a proper balance needs to be struck to
ensure that the WTO's rules-based trading system is compatible with and supportive of public
health interests.

2. Thailand joins the Australia - Tobacco Plain Packaging dispute because of our systemic
interest in the interpretation of the WTQO's rights and obligations when the measures at issue are
adopted for public health objectives. Needless to say, the rulings of this dispute will have
important implications on how WTO Members could adopt and implement tobacco regulation
measures, especially in the manner that may affect intellectual property rights holders. Several
WTO Members are awaiting the result of this dispute in order to decide whether or not they are
able to take measures similar to Australia's plain packaging requirements consistently with the
WTO obligations. In this regard, Thailand hopes that the Panel's decision on the legal issues raised
in this dispute will provide a clear guidance for WTO Members in an attempt to regulate tobacco
products in a WTO-consistent manner.

3. Thailand acknowledges that the complainants have made several claims against Australia's
plain packaging requirements under the Agreement on Trade-Related Aspects of Intellectual
Property Rights ("TRIPS Agreement"), the Agreement on Technical Barrier to Trade
("TBT Agreement"), and the General Agreement on Tariffs and Trade 1994 ("GATT 1994"). In this
written submission, Thailand would like to focus on the issue as to how the TRIPS Agreement
should be interpreted in general, but reserve the right to make any further comment on other legal
issues at the later stage in the proceedings.

II. THE INTERPRETATION OF THE TRIPS AGREEMENT

4, One of the important tasks of the Panel in this dispute is to clarify and interpret the
TRIPS Agreement with respect to the use of tobacco control measures allegedly affecting
trademarks and geographical indications rights holders. Thailand believes that any interpretation
of the TRIPS provisions should be carried out in accordance with the well-established rules of
treaty interpretation under public international law, with particular attention given to the objective
and purpose agreed upon by the parties of the treaty at issue. In addition, any subsequent
agreement between the parties relevant to the interpretation of the concerned subject matters
also needs to be considered. This submission will examine each of these elements in the following
sections.

A. CUSTOMARY RULES OF INTERPRETATION OF PUBLIC INTERNATIONAL LAW

5. At the outset, the Understanding on Rules and Procedures Governing the Settlement of
Disputes ("DSU") provides a mandate that the dispute settlement system of the WTO serves to
clarify the existing provisions of the covered agreements "in accordance with customary rules of
interpretation of public international law".! These customary rules of treaty interpretation are
codified under Article 31 of the Vienna Convention of the Law of Treaties ("VCLT") which provides
in relevant part that:

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning
to be given to the terms of the treaty in their context and in the light of its object and
purpose.

* Thailand's written submission is used as its executive summary.
! Article 3.2 of the DSU; The "covered agreements" refers to the agreements listed in Appendix to the
DSU. See also Article 1.1 of the DSU.
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3. There shall be taken into account, together with the context:

(@) any subsequent agreement between the parties regarding the interpretation of the
treaty or the application of its provisions;

6. Article 31 of the VCLT has been recognized by the Appellate Body in various disputes as
customary rules for the interpretation of the covered agreements.? Accordingly, Thailand is of the
view that the customary rules of treaty interpretation set forth in the VCLT need to be strictly
followed by the Panel for its interpretation of the TRIPS Agreement. In particular, any unclear
TRIPS provision must be interpreted in good faith according to the ordinary meaning of the words
in their context and in the light of the object and purpose of the TRIPS Agreement. Moreover, any
subsequent agreement among WTO Members relevant to the TRIPS Agreement also needs to be
taken into account by the Panel in forming the interpretation.

B. THE OBJECTIVE AND PURPOSE OF THE TRIPS AGREEMENT

7. Pursuant to the customary rules of treaty interpretation of public international law set out
above, Thailand wishes to draw the Panel's attention to the objective and purpose of the
TRIPS Agreement, which is indispensable for the interpretation of controversial issues in this
dispute. The provisions relating to the objective and purpose of the TRIPS Agreement are set forth
under Articles 7 and 8, which provide in relevant part as follows:

Article 7
Objectives

The protection and enforcement of intellectual property rights should contribute to the
promotion of technological innovation and to the transfer and dissemination of
technology, to the mutual advantage of producers and users of technological
knowledge and in a manner conducive to social and economic welfare, and to a
balance of rights and obligations. (emphasis added)

Article 8
Principles

1. Members may, in formulating or amending their laws and regulations, adopt
measures necessary to protect public health and nutrition, and to promote the public
interest in sectors of vital importance to their socio-economic and technological
development, provided that such measures are consistent with the provisions of this
Agreement. (emphasis added)

1. Article 7 of the TRIPS Agreement

8. TRIPS Article 7 makes clear that, in implementing the TRIPS Agreement, the protection
and enforcement of intellectual property rights should promote social and economic welfare in the
society. As such, it is evident that the TRIPS Agreement does not intend only to protect the
interests of "private rights", but also to safeguard other important socio-economic interests of
WTO Members.3

9. Moreover, Article 7 establishes that the TRIPS Agreement needs to strike a balance
between rights and obligations. In US — Section 211 Appropriations Act, the panel observed that
this objective constitutes an expression of "good faith" which "prohibits the abusive exercise of a
state's rights".* Although Thailand agrees that WTO Members must exercise their rights reasonably
in accordance with the obligations prescribed under the TRIPS Agreement, the legitimate rights of
WTO Member governments, on the other hand, cannot be unreasonably undermined by the
TRIPS obligations.® In this regard, Thailand considers that the TRIPS Agreement must be
interpreted, in the light of the objectives of the TRIPS Agreement, so as to enable WTO Members

2 See, for example, Appellate Body Report, US — Gasoline, p.17; Appellate Body Report, India - Patents
(US), para. 46; Appellate Body Report, US - Hot-Rolled Steel, para. 60.

3 See the fourth recital of the Preamble of the TRIPS Agreement, which reads "[r]ecognizing that
intellectual property rights are private rights".

4 Panel Report, US — Section 211 Appropriations Act, para. 8.57; Appellate Body, US - Shrimp, para. 158.

> The Appellate Body in US - Shrimp stated that the good faith principle "controls the exercise of rights
by states. One application of this principle, the application widely known as the doctrine of abus de droit,
prohibits the abusive exercise of a state's rights and enjoins that whenever the assertion of a right "impinges
on the field covered by [a] treaty obligation, it must be exercised bona fide, that is to say reasonably""
(emphasis added) (footnote omitted). See Appellate Body Report, US - Shrimp, para. 158.
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to implement the TRIPS obligations in a manner that could maintain the overall balance between
the protection of private rights and the sovereign rights to pursue socio-economic interests for
public in general.

2. Article 8 of the TRIPS Agreement

10. Article 8 is regarded as one of the TRIPS provisions providing for the object and purpose of
the TRIPS Agreement.® In particular, Article 8.1 explicitly recognizes WTO Members' right to adopt
measures necessary to protect public health, among other public policy objectives, on condition
that such measures are consistent with the terms of the TRIPS Agreement. As the importance and
necessity of public health protection cannot be overemphasized, the following points should be
borne in mind while reading the TRIPS principles for the Agreement's interpretation purposes.

11. First, previous case law has confirmed that meaning and effect must be given to all terms
of the treaty. According to the Appellate Body in US - Gasoline, "[a]n interpreter is not free to
adopt a reading that would result in reducing whole clauses or paragraphs of a treaty to
redundancy or inutility".” Accordingly, Thailand considers that the whole Article 8.1 should be read
by the Panel in a way that harmoniously gives meaning and effect to each and every parts of the
said Article, which includes not only the TRIPS-consistency requirement but also the affirmation of
WTO Members' rights to act in pursuit of public health interests.

12. Secondly, it should be noted that the TRIPS Agreement only establishes minimum levels of
protection that must be extended by WTO Members to specific types of intellectual property and
requires WTO Members to implement certain enforcement obligations to ensure that those levels
of protection are observed within their respective territories. According to TRIPS Article 1.1,
"Members may, but shall not be obliged to, implement in their law more extensive protection than
is required by this Agreement". As such, in assessing the TRIPS-consistency, it is essential for the
Panel to determine what the minimum standards relating to the protection of intellectual property
rights at issue are. In Thailand's view, the minimum standards that WTO Members are obliged to
give effect to are those expressed by the text of the TRIPS Agreement. Any additional requirement
resulting in higher standards of protection should not be implied or read into the Agreement unless
the text itself says so.

13. Moreover, while WTO law provides for general exceptions to the GATT obligations under
certain conditions, an exception to the TRIPS obligations does not clearly exist. That is to say,
whereas a measure necessarily adopted to protect public health is justifiable pursuant to
GATT Article XX(b), the very same measure may not be excused from the violations of the
TRIPS obligations if it does not meet the minimum standards of protection set forth under the
TRIPS Agreement.® Given the absence of TRIPS general exceptions, Thailand is of the view that
the interpretation of obligations under the TRIPS Agreement should be treated with greater care
and supportive of public interests that are of vital importance to the society as a whole. This position is
reinforced by the Preamble of the TRIPS Agreement which desires to establish a mutually
supportive relationship between the WTO and relevant international organizations, which
presumably includes the World Health Organization in terms of public health issues.’

14. In the light of the discussion above, Thailand considers that, for the purposes of the
TRIPS Agreement's interpretation, Article 8.1 is an interpretative guidance which affirms that
WTO Members may exercise their rights to adopt measures necessary to address public health
concerns. Such measures are presumed to be TRIPS-consistent unless the complainants discharge
a burden of proving otherwise. In deciding so, the Panel needs to be cautious not to assert higher
standards of protection than those explicitly required by the TRIPS Agreement. Any interpretation
made out of any unclear TRIPS provision should be supportive of public health so as to avoid
possible conflicts between intellectual property rights and public interests to the greatest extent
possible.

¢ See Doha Ministerial Conference, Declaration on the TRIPS Agreement and Public Health, Adopted on
14 November 2001, WT/MIN(01)/DEC/2, 20 November 2001, paragraph 5(a).

7 Appellate Body Report, US - Gasoline, p.23.

8 See paragraph 12 of this written submission for the discussion of the minimum standards of protection
as required by the TRIPS Agreement.

9 See the Preamble of the TRIPS Agreement, which reads "[d]esiring to establish a mutually supportive
relationship between the WTO and the World Intellectual Property Organization (referred to in this Agreement
as "WIPQO") as well as other relevant international organizations".
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C. THE DECLARATION ON THE TRIPS AGREEMENT AND PUBLIC HEALTH

15. On 14 November 2001, WTO Ministers adopted by consensus the Declaration on the
TRIPS Agreement and Public Health (the "Doha Declaration"), stressing the significant role of the
objectives and principles contained in the TRIPS Agreement.!® In particular, paragraphs 4 and 5(a)
of the Doha Declaration read:

4. We agree that the TRIPS Agreement does not and should not prevent Members
from taking measures to protect public health. Accordingly, while reiterating our
commitment to the TRIPS Agreement, we affirm that the Agreement can and should
be interpreted and implemented in a manner supportive of WTO Members' right to
protect public health and, in particular, to promote access to medicines for all.

In this connection, we reaffirm the right of WTO Members to use, to the full,
the provisions in the TRIPS Agreement, which provide flexibility for this purpose.

5. Accordingly and in the light of paragraph 4 above, while maintaining our
commitments in the TRIPS Agreement, we recognize that these flexibilities include:

(a) In applying the customary rules of interpretation of public international law,
each provision of the TRIPS Agreement shall be read in the light of the object and
purpose of the Agreement as expressed, in particular, in its objectives and principles.

16. Thailand is of the view that, for the purposes of this dispute, the Doha Declaration is
relevant to the interpretation of the TRIPS provisions at issue. In this section we will first examine
the legal status of the Doha Declaration and then its implications on the TRIPS Agreement and
public health.

1. The Legal status of the Doha Declaration

17. At the beginning, Thailand acknowledges that the Doha Declaration may fall short of being
characterized as an authoritative interpretation within the meaning of Article IX:2 of the
Marrakesh Agreement Establishing the WTO (the "WTO Agreement"), which provides that the
Ministerial Conference and the General Council of the WTO possess the "exclusive authority to
adopt interpretations of [the WTO Agreement] and of the Multilateral Trade Agreements".!! Since
the Doha Declaration was not adopted based on a recommendation of the TRIPS Council, one of
the "two specific requirements" prescribed under Article IX:2 of the WTO Agreement, it may not
strictly constitute an authoritative interpretation which has a "pervasive legal effect" and is
generally "binding on all Members".12

18. Nevertheless, given the way it was adopted, Thailand considers that the Doha Declaration
should have the interpretative effects indifferent from the formal authoritative interpretation. In
particular, the Doha Declaration was agreed at the WTO Ministerial Conference, the highest
decision-making body of the WTO. The Doha Declaration, therefore, arguably constitutes a
"Ministerial Decision" within the meaning of Article IX:1 of the WTO Agreement, establishing an
interpretative guidance of the TRIPS Agreement in the area of public health.!®> As a result, the
Doha Declaration is an indispensable instrument complement to the reading and interpreting of the
TRIPS provisions in this dispute.

19. In addition, Thailand believes that the Doha Declaration also reflects a "subsequent
agreement" within the meaning of Article 31.3(a) of the VCLT. In US - Clove Cigarettes, the

10 Doha Ministerial Conference, Declaration on the TRIPS Agreement and Public Health, Adopted on
14 November 2001, WT/MIN(01)/DEC/2, 20 November 2001.

1 The "Multilateral Trade Agreements" refers to the agreements and associated legal instruments
included in Annexes 1, 2, and 3 of the WTO Agreement. See Article II of the WTO Agreement.

12 According to the Appellate Body in US - Clove Cigarette, "two specific requirements" under
Article IX:2 of the WTO Agreement are (i) a decision by the Ministerial Conference or the General Council to
adopt such interpretations shall be taken by a three-fourths majority of Members; and (ii) such interpretations
shall be taken on the basis of a recommendation by the Council overseeing the functioning of the relevant
Agreement. See Appellate Body Report, US - Clove Cigarette, paras. 250-251.

13 Article IX:1 of the WTO Agreement provides that "The WTO shall continue the practice of decision
making by consensus followed under GATT 1947. Except as otherwise provided, where a decision cannot be
arrived at by consensus, the matter at issue shall be decided by voting. At meetings of the Ministerial
Conference and the General Council, each Member of the WTO shall have one vote. Where the European
Communities exercise their right to vote, they shall have a number of votes equal to the number of their
member States which are Members of the WTO. Decisions of the Ministerial Conference and the General
Council shall be taken by a majority of the votes cast, unless otherwise provided in this Agreement or in the
relevant Multilateral Trade Agreement" (footnote omitted).
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Appellate Body found that paragraph 5.12 of the Doha Ministerial Decision is a subsequent
agreement among Members on the interpretation of Article 2.12 of the TBT Agreement on the
basis that "it clearly expresses a common understanding, and an acceptance of that understanding
among Members".'* Since the Doha Declaration expresses an agreed understanding of
WTO Members and was adopted by consensus, it should be regarded as a subsequent agreement
among WTO Members relevant to the TRIPS Agreement's interpretation. This subsequent
agreement states a common understanding regarding the right of WTO Members to address public
health concerns, while reaffirming that the TRIPS Agreement are meant to be interpreted in a
manner supportive of such right. Pursuant to Article 31.3(a) of the VCLT, therefore, the Panel has
to take the Doha Declaration into account for the purposes of the treaty interpretation.

2. The Implications of the Doha Declaration

20. The Doha Declaration recognizes WTO Members' right to adopt measures for public health
objectives and emphasizes that "the TRIPS Agreement does not and should not prevent members
from taking measures to protect public health".*> Following this principle, all WTO Members agreed
that the TRIPS Agreement "can and should be interpreted and implemented in a manner
supportive of WTO members' right to protect public health".®

21. The first part of paragraph 4 of the Doha Declaration makes clear that the interpretation of
the TRIPS Agreement should not diminish WTO Members' right to address public health concerns
for the sake of society as a whole. Indeed, when the relevant provisions are clear and explicit, it
goes without saying that WTO Members should adopt any necessary measure in accordance with
such provisions of the TRIPS Agreement. But in cases of ambiguity or where more than one
interpretation is possible, Thailand considers that the Panel should attach a greater importance to
the interpretation that causes the least interferences with the exercise of WTO Members' right to
protect public health. Pursuant to the Doha Declaration, the interpretation of the TRIPS provisions
should demonstrate the supportive role of the trade-related intellectual property rights to protect
public health interests.

22. The second part of paragraph 4 of the Doha Declaration reaffirms the right of
WTO Members to use flexibilities contained in the TRIPS Agreement for the purposes of public
health protection. One of the available TRIPS flexibilities is spelled out under paragraph 5(a) of the
Doha Declaration, reiterating that the TRIPS Agreement must be read in the light of the objective
and purpose, particularly those expressed in TRIPS Articles 7 and 8. Thailand considers that this
statement goes beyond merely affirming the relevance of objectives and principles of the
TRIPS Agreement for the purposes of treaty interpretation. In particular, it suggests that the
interpretation of the TRIPS Agreement in the light of the object and purpose set out in Articles 7
and 8 is one of the flexibilities that may be used by WTO Members "to the full".!” As a result, in
discharging the duty of legal interpretation, the Panel should read the TRIPS Agreement in a
manner that gives sufficient flexibility to accommodate the public health needs of WTO members,
in accordance with objectives and principles of the TRIPS Agreement.

III. CONCLUSION

23. In reaching a conclusion whether or not Australia's plain packaging requirements fall foul
of the TRIPS obligations, the Panel needs to conduct an interpretation of several TRIPS provisions.
In Thailand's view, the TRIPS Agreement should be read and interpreted through a strict
application of the customary rules of interpretation of public international law. The objective and
purpose of the TRIPS Agreement, as well as the Doha Declaration, are particularly relevant to the
case at hand. They explicitly affirm that WTO Members have the right to adopt measures
necessary to protect public health. The burden is on the complainants to prove that Australia's
plain packaging requirements do not meet the minimum standards explicitly required by the terms
of the TRIPS Agreement. For the interpretation of any unclear provision, the Panel should exercise
its discretion in a manner that gives necessary flexibility to WTO Members to address public health
concerns, and ensures that the spirit of the TRIPS Agreement is supportive of and compatible with
public interests.

24. Thailand hopes that our submission are of assistance to the Panel.

4 Appellate Body Report, US - Clove Cigarette, para. 267.
15 The Doha Declaration, paragraph 4.
16 The Doha Declaration, paragraph 4.
7 The Doha Declaration, paragraph 4.
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ANNEX C-21

EXECUTIVE SUMMARY OF THE ARGUMENTS OF TURKEY"

I INTRODUCTION

1. Turkey thanks the Panel for giving the opportunity to present its views in the proceedings of
this important Panel. At the outset, we would like to underline that Turkey fully respects members'
rights to seek for methods of enhancing the protection of public health. In this regard, like all the
parties to the dispute, Turkey has the understanding that measures addressed to the control of
consumption of tobacco and particularly those aiming at preventing tobacco products from
becoming appealing to under-aged consumers, encompass legitimate public health objectives
within the World Trade Organization (WTO) context. This is an objective to which Turkey, as well,
is strongly committed.

2. Within this understanding, Turkey wishes to contribute by expressing its views on some
systemic issues regarding the interpretation of the provisions of the Agreement on Trade-Related
Aspects of Intellectual Property Rights (the TRIPS Agreement).

3. Therefore, with this submission, Turkey aims to contribute to the Panel's analysis by
assessing two elements, which, in Turkey's view, have systemic implications. These issues are; i)
Whether there exists a "right of use" in the TRIPS Agreement for the trademark owners, and ii)
burden of proof under Article 20 of the TRIPS Agreement.

II. WHETHER THERE EXISTS "A RIGHT OF USE" IN THE TRIPS AGREEMENT FOR THE
TRADEMARK OWNERS

4, One of the core issues lying at the heart of the legal claims related to the TRIPS Agreement
in this dispute is whether there is a positive "right of use" for the trademark owners implied in the
provisions of the Agreement. In other words, the parties to the dispute disagree on whether there
is an obligation on Members, stemming from the TRIPS Agreement, to recognise trademark
owners' right to use their trademarks during the course of trade.

5. The respondent, Australia, argues that the provisions of the TRIPS Agreement do not include
any explicit right to use for trademark owners.! After a provision by provision analysis, Australia
concludes that in none of the provisions related to trademarks, the right to use is mentioned
except in Article 20. In its view, even Article 20 of the TRIPS Agreement, which provides that "the
use of a trademark in the course of trade shall not be unjustifiably encumbered by special
requirements"”, does not confirm the existence of such a right as the Article "governs the
relationship between a government as a regulator and all traders and trademark owners rather
than the relationship between competing traders"? Accordingly, for Australia, Article 20 does not
provide, explicitly or implicitly, that "WTO Members are obliged to recognize the right to use
trademarks, even if the commercialization of the goods is permitted."3

6. In Australia's view, the text of the TRIPS Agreement confirms that trademark rights
conferred under the Agreement are negative in nature rather than positive. This means that rights
conferred in the Agreement are the rights of trademark owners to exclude or prevent other parties
from using the same or similar marks whereas positive rights would refer to rights to actually use
the trademark.? Therefore, Members are free to pursue legitimate policy objectives, and the
negative rights granted under the Agreement do not limit regulations adopted by Members which
may or may not restrain the use of trademarks.

* Turkey requested that its third party submission serve as its executive summary.
! Australia's First Written Submission, para 243

2 Australia's First Written Submission, para 254

3 Australia's First Written Submission, para 254

4 Australia's First Written Submission, para 255-258
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7. Australia's position with regard to right to use of a trademark is significant since, if this
position holds true, then, as Australia argues, most of the claims under the TRIPS Agreement
would lose their legal grounds as they assume an implicit right to use in the relevant provisions. If
there is no right to use for trademark owners, the complainants will have very little legal grounds
to challenge a restriction of the use of trademark in the course of trade.

8. On the other hand, the complainants argue that, contrary to Australia's view, the right to
use a trademark for a trademark owner is inherent in the provisions of the TRIPS Agreement. In
complainants' view, first, use is a fundamental component of trademark regimes. For instance,
Dominican Republic makes an extensive argumentation on why use is essential for the trademark
owner. For Dominican Republic, the function of a trademark -creating distinctiveness or
differentiation of the goods or services from others- cannot be fulfilled without the use in
commerce.® Without the use, a registered trademark would be unable to differentiate a product,
and expectation for economic benefit cannot be realized.® It is indeed for this purpose that
business invests money and resources to develop a brand: to earn more profits through its use.’

9. Second, the complainants argue that the provisions of the TRIPS Agreement support their
position. For example, Dominican Republic pursues an article by article legal analysis and reaches
the conclusion that the text of Articles 15.4, 16.1, 16.3 and 20 of the TRIPS Agreement implies a
right to use for the trademark owners.® Hence, for the complainants, Australia's argument that
TRIPS provisions do not include any positive right to use is baseless and should be rejected.®

10. Turkey is of the view that when considering whether the TRIPS Agreement comprises of a
right to use for trademark owners or not, all relevant factors, including the context of the
trademark chapter in the TRIPS Agreement, should be taken into account. It is a matter of fact
that "use" is an inseparable part of trademark regimes. Without use, the ultimate function of a
trademark - to distinguish a product from others with an expectation for economic benefit- cannot
be realized.'® In this context, it is no surprise that many WTO Members, including Turkey, have an
actual use requirement in order to be eligible for the rights attached to trademark registration.
Indeed, registration without use creates an unnecessary barrier for new registrations and without
use, money and other resources spent on the registration and promotion of a trademark become
meaningless.

11. This has been highlighted in the Intellectual Property Handbook prepared by World
Intellectual Property Organization (WIPO):

"Trademark protection is not an end in itself. Even though trademark laws
generally do not require use as a condition for the application for trademark
registration, or even the actual registration, the ultimate reason for trademark
protection is the function of distinguishing the goods on which the trademark
is used from others. It makes no economic sense, therefore, to protect
trademarks by registration without imposing the obligation to use them.
Unused trademarks are an artificial barrier to the registration of new marks.
There is an absolute need to provide for a use obligation in trademark law."!!

12. In the light of the above, for Turkey, there are strong grounds to believe that the right to
use for a trademark owner is a right inherent in the registration of a trademark. Turkey is of the
view that the provisions of the TRIPS Agreement are in line with this understanding.

13. The right to use of a trademark for a trademark owner is assumed and implicitly recognized
in trademark-related provisions of the TRIPS Agreement. Particularly, the very existence of
Article 20 indicates that trademark owners have an inherent right to use their trademarks attached

> Dominican Republic's First Written Submission, para 236

¢ Dominican Republic's First Written Submission, para 239-240

7 Honduras' First Written Submission, para 167

8 Dominican Republic's First Written Submission, para 248-260

° Honduras' First Written Submission, para 165-175; Cuba's First Written Submission, para 317-320;
Indonesia'a First Written Submission, para 137-146

10 5ee WIPO (2013) World Intellectual Property Report 2013, p 81-87 for a detailed discussion on the
effects of use of trademarks in the course of trade.

1 WIPO, WIPO Intellectual Property Handbook, 2™ edition (World Intellectual Property Organization,
2008) ("WIPO IP Handbook"), para. 2.390
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to their registration. Article 20 of the TRIPS Agreement mandates that "the use of a trademark in
the course of trade shall not be unjustifiably encumbered by special requirements".

14. Thus, in Turkey's view, the general practice regarding trademark regimes as well as the
provisions of the TRIPS Agreement sufficiently allow us to conclude that the use of trademark is a
right of the trademark owner inherent in the registration of a trademark. This, however, does not
mean that the use of a trademark by a trademark owner is an absolute right. WTO Members have
the right to regulate markets, and use trademark in the course of trade for fulfilling various
legitimate policy objectives.?

15. Indeed, Article 8.1 of the TRIPS Agreement clearly recognizes Members' right to regulate.
The Article provides:

Members may, in formulating or amending their laws and regulations, adopt
measures necessary to protect public health and nutrition, and to promote the
public interest in sectors of vital importance to their socio-economic and
technological development, provided that such measures are consistent with
the provisions of this Agreement. (emphasis added)

16. Accordingly, Article 8.1 recognizes protection of public health and nutrition and promotion of
public interest in sectors of vital importance to Members' socio-economic and technological
development as the two legitimate public policy objectives. Nevertheless, the Article also requires
that any measure to fulfill those objectives should be consistent with the provisions of the
Agreement.

17. Article 20 of the TRIPS Agreement, read together with Article 8.1 mentioned above, lays
down a clear picture. As mentioned above, Article 20 mandates that "the use of a trademark in the
course of trade shall not be unjustifiably encumbered by special requirements" and gives examples
to those unjustifiable encumbrances. From this wording, it is self-evident that there are instances
where the use of a trademark in the course of trade can be restricted "justifiably". For Turkey, a
justifiable restriction can only arise as a result of a regulation to fulfill a legitimate policy objective
of a Member. One of the natural candidates for such legitimate policy objectives is to protect
public health and nutrition, as explicitly mentioned in Article 8.

18. In other words, some of the measures taken by Members which have some level of
restrictive effects on the use of a trademark in the course of trade can be justified within the
meaning of Article 20 while some of them cannot. In Turkey's view, the policy objective connected
to a measure has an important role in order to determine which measures can be justified and
which of them cannot be justified.

19. However, for Turkey, a deeper analysis of the case is necessary in order to maintain a
delicate balance with legitimate policy concerns of Members such as the protection of public health
versus effective protection of intellectual property rights. Turkey believes that this will be a key
task before the Panel to resolve the current dispute.

II. BURDEN OF PROOF UNDER ARTICLE 20 OF THE TRIPS AGREEMENT
20. In their submissions while the complainants argue that the burden of proof that a measure
unjustifiably encumbers the use of a trademark rests upon the respondent!?, the respondent,
Australia, contends that it rests upon the complainants.!*
21. Article 20 of the TRIPS Agreement provides as follows:

The use of a trademark in the course of trade shall not be unjustifiably

encumbered by special requirements, such as use with another
trademark, use in a special form or use in a manner detrimental to its

12 COTTIER, Thomas " The Agreement on Trade-Related Aspects of Intellectual Property Rights" in
MACRORY, Patrick F.J.; APPLETON, Arthur; PLUMMER, Micheal G. (eds. )The World Trade Organization: Legal,
Economic and Political Analysis Vol 1, 2005, p 1046-1047

13 Dominican Republic's First Written Submission, para 369-375

4 Australia's First Written Submission, para. 430
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capability to distinguish the goods or services of one undertaking from
those of other undertakings....(emphasis added)

22. It is well established by the Appellate Body in US-Wool Shirts and Blouses that

..the burden of proof rests upon the party, whether complaining or
defending, who asserts the affirmative of a particular claim or defence. If
that party adduces evidence sufficient to raise a presumption that what is
claimed is true, the burden then shifts to the other party, who will fail
unless it adduces sufficient evidence to rebut the presumption®®.
(emphasis added)

23. Since then this approach has been followed in many Panel and Appellate Body reports.!®
Thus, consistent with this approach, depending on the provision, whether it sets a positive
obligation or defence, the burden rests upon a party or the other. Furthermore, it is also important
to look at the party who sets forth a provision either by asserting a particular violation of a
provision or defending against an allegation of a violation. Therefore, the key question before the
Panel is first to determine whether Article 20 of the TRIPS Agreement is an affirmative obligation
or an exception. Second, the Panel should also take into account the Party who asserts the
provision.

24. Concerning the first question, Turkey considers that the obligation in Article 20 is of an
affirmative nature rather than exceptional one. The fact that the word "unjustifiably" exists in
Article 20 does not change the affirmative nature of the obligation. Turkey believes that the logic
in Article 2.2 of the Agreement on Technical Barriers to Trade (TBT) can similarly apply to
Article 20 of the TRIPS Agreement. TBT Agreement in general and the preamble of the Agreement
in particular recognize that WTO Members may take measures for the protection of the human,
animal or plant life or health, which are among the legitimate policy objectives that the Agreement
identifies. Nevertheless, Article 2.2 of the TBT Agreement provides that technical regulations shall
not be applied more trade restrictive than necessary to fulfil such legitimate objectives.

25. With regard to the burden of proof issue, the Panel in US-Clove Cigarettes established that
the burden of proof rests upon the Party alleging violation of Article 2.2 of the TBT Agreement?’.
Turkey believes that this approach would shed light on the determination of the burden of proof
under Article 20 of the TRIPS Agreement. As highlighted before in this submission, Article 8.1 of
the TRIPS Agreement allows Members to take measures for fulfilling various legitimate policy
objectives, provided that such measures are consistent with the provisions of the Agreement.
Similar to the situation under 2.2 of the TBT Agreement, Members' right to take measures under
Article 20 of the TRIPS Agreement in regard to the use of a trademark is not an absolute right.
Such measures shall not unjustifiably encumber the use of a trademark. If a party sets forth an
allegation that such an unjustifiable encumbrance occurs, in Turkey's view, that Party has
the burden of proof of its allegations.

26. As regards the second question, in US-Wool Shirts and Blouses the Appellate Body
emphasized that "...the burden of proof rests upon the party, whether complaining or defending,
who asserts the affirmative of a particular claim or defence..."'® (emphasis added.) Turkey
understands from this wording that not only the nature of the provision but also the owner of the
particular claim or the defense is also an important factor in deciding who bears the burden of
proof.

15 Appellate Body Report, United States - Measure Affecting Imports of Woven Wool Shirts and Blouses
from India, WT/DS33/AB/R, adopted 23 May 1997, and Corr.1, DSR 1997:1, 323, (US - Wool Shirts and
Blouses ), p 14 Australia's First Written Submission, para. 427-440

16 For instance, Appellate Body Reports, United States - Certain Country of Origin Labelling (COOL)
Requirements, WT/DS384/AB/R / WT/DS386/AB/R, adopted 23 July 2012, para 379, Appellate Body Report,
United States — Countervailing Duties on Certain Corrosion-Resistant Carbon Steel Flat Products from
Germany, WT/DS213/AB/R and Corr.1, adopted 19 December 2002, DSR 2002:1X, 3779, para 4.484-496 or
Panel Report, China — Measures Affecting Trading Rights and Distribution Services for Certain Publications and
Audiovisual Entertainment Products, WT/DS363/R and Corr.1, adopted 19 January 2010, as modified by
Appellate Body Report WT/DS363/AB/R, DSR 2010:1I, 261, para 174

17 panel Report, United States - Measures Affecting the Production and Sale of Clove Cigarettes,
WT/DS406/R, adopted 24 April 2012, as modified by Appellate Body Report WT/DS406/AB/R, para 7.381

18 Appellate Body Report, US - Wool Shirts and Blouses , p 14.
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27. Having said that, as noted by the Panel in Argentina - Import Measures, Turkey would also
like to underline that "[c]ollaboration from parties to a dispute is essential for a panel to be able to
discharge its function of making "an objective assessment of the matter before it".*°

III. CONCLUSION

28. Turkey appreciates this opportunity to present its views to the Panel. Turkey requests that
this Panel review the comments stated in this submission, in interpreting the TRIPS Agreement.

19 panel Report in Argentina — Measures Affecting the Importation of Goods,
WT/DS438/RWT/DS444/RWT/DS445/R, adopted 26 January 2015, para 6.31


http://www.worldtradelaw.net/dsc/panel/argentina-importmeasures(dsc)(panel).pdf
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ANNEX C-22

EXECUTIVE SUMMARY OF THE ARGUMENTS OF URUGUAY"

1. This dispute relates basically to the regulatory capacity of the State in pursuit of a public policy
objective and the limits to that capacity in the light of the international obligations assumed by the
State. Another focus of the dispute concerns the scope and the type of right generated for the use
of a trademark in the light of the terms of the World Trade Organization (WTO) agreements.

2. One outstanding feature of this case is the low level of trade involved, since of the
four complaining Members, only one, Indonesia, has a high volume of exports to the Australian
market. In fact, in the recent period and according to the statistics consulted by Uruguay, exports
of tobacco products from three of the complainants to Australia have been negligible since well
before Australia brought the measure into force.

3. Taking into account the state of bilateral trade in these products between Australia and the four
complainants in recent years, it cannot be assumed that there is a case of nullification or
impairment as described in Article 3.8 of the Dispute Settlement Understanding (DSU). There
could be a negative trade impact of negligible scale or there could be an indirect effect in
third markets where the Australian measures are not applied and where Australia has no
jurisdiction. The specific trade effects in Australia and possibly in third markets are a matter on
which the complaints remain silent or say very little, but they implicitly underpin some of the
arguments presented.

4. The plain packaging measure contained in the legislation known as the "TPP Act and
TPP Regulations" forms part of a coherent set of measures that have been applied by Australia for
some time, together with a policy to curb the tobacco epidemic. Uruguay has followed a very
similar path which is described in the presentation made before the Panel. It is noteworthy that
the plain packaging measure is the only one that is challenged, there being no challenge to any of
the previous measures introduced by Australia. Moreover, as can be seen in the submission to the
Panel from the World Health Organization (WHO) and the WHO Framework Convention on Tobacco
Control (FCTC), tobacco consumption is a global epidemic that has serious effects on human
health, and the plain packaging measure is an FCTC guideline.

5. The lengthy arguments of the complainants concerning the provisions of Article 20 of the
Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) cannot have various
readings. A Member's right and obligation to protect public health through different instruments
cannot be completely limited by the obligation to protect intellectual property rights. These are
different obligations, and although they may be connected, they cannot and must not be mutually
conflicting. The goods they protect are different and of a different type. One is a public policy
objective which covers the whole of society, and it may even take some time until the measure
begins to produce effects. The other is the use of a commercial-type instrument such as a
trademark which has exclusive use protection in relation to other commercial users.

6. Moreover, for Uruguay the direct effect should be quantifiable or measurable, and there is no
question of an indirect effect in third markets, since Australia, of course, exercises neither control
nor jurisdiction outside its territory.

7. The measures limit the use of the mark and have a practical impact on consumption;
moreover, there are no measurable alternatives with the same efficacy. The alternatives proposed
by some of the complainants suggest a tax increase, a measure that Australia has already applied;
they also suggest a lack of familiarity with the market situation and the anti-tobacco programme
that Australia has been applying for some time, and they are mutually contradictory.

8. The measure is justified on the basis of TRIPS Article 20. The complainants themselves, such as
Honduras and the Dominican Republic, do not dispute a Member's right and - we would add -
obligation to adopt measures for the protection of public health. The type of right protected for the
owners of the mark is its exclusive use against third parties, which is typically the protection of a

* Original Spanish.
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right with commercial value in the private sphere; the scope is delimited in Article 17 of the
TRIPS Agreement.

9. In Uruguay's opinion, no violation of the rules is proved in the documents submitted by the
complainants. An argument is made for a distorting effect caused by the Australian measure in the
Australian market, which generates a shift in consumption towards products in the lower-end and
lower-cost segment. However, the complaints hardly refer to the price segmentation of products in
the Australian market. What the complainants describe is a specific prejudice to the Australian
market caused by this trend in consumption towards the lower-end segment (in terms of price and
quality), but this cannot be assessed or estimated since, as was mentioned previously, there is
very little trade. This argument, which is an economic one, seeks to present a commercial
prejudice which is indemonstrable on the part of the complainants, although in any case Australia
hopes that trade and imports will grow in the coming years.

10. According to the complainants, the measures generate a disadvantage for premium brands
which are differentiated by their better quality in the case of both cigarettes and cigars (including
geographical indications in the latter category). However, the concept of quality or premium
products is hardly elaborated upon and price appears to be the sole determinant in establishing a
distinction between products of higher and lower quality.

11. It is important to emphasize that from the public health standpoint there are no cigarettes of
higher or lower quality, since they all cause sickness and death because of the carcinogenic and
toxic substances they contain.

12. Of the four complainants, only Cuba and the Dominican Republic have geographical
indications for cigars and therefore this issue is not raised in respect of cigarettes. The arguments
are similar to those used for restrictions on the use of the mark and are based on the adverse
effects on competition in the Australian market, the effect of the shift in consumption towards
lower priced products and the alternative of less restrictive measures on the use of the trademark,
which would allegedly be more effective, although this is hypothetical.

13. The legal arguments focus on the provisions of the TRIPS Agreement and the Agreement on
Technical Barriers to Trade (TBT), but are limited to restrictions on the use of the trademark and
to characterizing the plain packaging measure as a technical regulation, the objective of which is
not challenged, although it is affirmed that there are alternatives to the measure that could have
less effect on trade. At no point is there any mention of the fact that the WHO Framework
Convention recommended plain packaging measures, for good reasons, as an effective instrument
under a broader policy and a battery of measures to reduce consumption.

14. However, the connection between the obligations laid down in the agreements means that the
measure in force must contribute to the defined objective which, in this case, is to protect public
health, and must do so with the least possible impact on the rights of other Members. In the
relevant documentation, Australia has demonstrated the reduction in consumption and an increase
in the understanding of tobacco impacts on health, and the consequent correlation and causal link
between the measures and tobacco consumption.

15. For various reasons, Uruguay has a substantial interest in this proceeding in accordance with
the provisions of Article 10.2 of the Dispute Settlement Understanding. It is important to point out
that Uruguay has for some time been conducting a programme to combat the tobacco epidemic
which has become a serious public health problem in our country and which generates an
enormous cost in terms of medical treatment and premature deaths.

16. Above all, Uruguay wishes to reaffirm that the protection of public health is a responsibility
and power under the sovereign authority of States, and each Member has the right and obligation
to legislate and regulate in the public interest with a view to protecting a legitimate public health
objective. Within the WTO system, this right is recognized in the TRIPS Agreement, the
TBT Agreement and the GATT 1994. It is also recognized by other bodies of international law, such
as the WHO Framework Convention on Tobacco Control (FCTC); moreover, and no less
importantly, it is provided for in the national legislation and regulations of humerous States that
are Members of the WTO and the WHO.
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ANNEX C-23

EXECUTIVE SUMMARY OF THE ARGUMENTS OF ZAMBIA

1. Zambia hereby submits its Executive Summary of its written submission in the dispute over
Australia's tobacco plain packaging measure.

2. The Tobacco Plain Packaging Act 2011, Tobacco Plain Packaging Regulations 2011 and 2012
and the Trade Marks Amendment (Tobacco Plain Packaging) Act 2011, which prohibit the use of
registered trademarks and impose strict packaging, labelling and product requirements,
raise serious concerns for Zambia under the World Trade Organization ("WTQO") Agreement on
Technical Barriers to Trade ("TBT Agreement") and the WTO Agreement on Trade-Related Aspects
of Intellectual Property Rights ("TRIPS Agreement"). The resolution of these issues is critical to
ensure that Members comply with their obligations and do not impose measures that unduly
restrict trade with a particular impact on developing and least-developed country Members.

3. Zambia emphasizes at the beginning the importance of tobacco in its economic development
and wishes to place this dispute in context by briefly describing the importance of tobacco growing
and trade in Zambia as well as Zambian policies to limit tobacco consumption and prevalence.
Zambia is a land-locked southern African country endowed with ample land and abundant water
resources. The agricultural sector is the backbone of the Zambian economy, contributing
to economic growth and export diversification. Primary agriculture contributes to about 35 percent
of the country's non-traditional exports (i.e., exports other than copper and cobalt), and it
comprises around 10 percent of export earnings. The vital agricultural sector provides for about
70 percent of total employment and is a government priority to ensure food security and income
generation, create employment and reduce poverty.

4. Tobacco is a strategic agricultural crop in Zambia, which is 7.5 times more profitable per
hectare than maize production and 14 times more profitable than cotton. Over 26,000 Zambian
farmers grow tobacco, and 40,000 workers are employed in the sector. The majority works on
small farms of less than 5 hectares. Tobacco production - largely unaffected by important price
fluctuations that have impacted other crops - is essential to guarantee a minimum income to
farmers, given that 70 percent of the rural population lives below the poverty line. The full tobacco
value chain provides direct and indirect employment to close to 450,000 people.

5. Tobacco also significantly contributes to Zambian export earnings as it was the fifth most
exported commodity in 2013, amounting to USD 180 million. Zambia has begun leaf processing
and cigarette manufacturing with USD 20 million of cigarette exports in 2013. Zambian tobacco is
recognized to be of high quality. The Australian plain packaging measures will certainly have a
negative impact on the value of tobacco produced and exported by Zambia as manufacturers will
no longer be willing to pay a premium price for quality leaf. Since price is the main distinguishing
factor for tobacco, manufacturers will have to reduce their selling prices or opt to use lower quality
and lower-priced leaf to remain competitive.

6. Zambia is also committed to tobacco control policies. It implemented the Public Health
Regulations in 2002 and became a party to the World Health Organization ("WHQO") Framework
Convention on Tobacco Control ("FCTC") in 2008. Zambia submits that WTO Members that are
party to the FCTC can fully comply with their WTO and FCTC obligations at the same time.
Contrary to Australia's assertion, the Guidelines for FCTC Articles 11 and 13 do not constitute
international standards within the meaning of Article 2.5 of the TBT Agreement, nor do they
mandate FCTC parties to impose plain packaging.

7. Turning to the TBT Agreement, Zambia recalls that it expressed its serious concerns about the
consistency with Article 2.2 of the TBT Agreement of Australia's measure in the TBT Committee in
November 2011. Zambia noted that the TBT Agreement forbids unnecessary obstacles to trade,
which are more trade-restrictive than necessary to fulfil a legitimate objective. Zambia considered
that plain packaging was a disproportionate response to the health objectives and was not
supported by credible evidence that it would achieve Australia's legitimate objective. Almost four
years after its initial exchanges with Australia and over two years after the implementation of
Australia's plain packaging measures, Zambia's concerns are confirmed.
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8. The packaging, labelling and product requirements Australia imposes are highly
trade-restrictive. These stringent product, packaging and labelling requirements render the
production of tobacco products for the Australian market more onerous and costly and have a
detrimental impact on the competitive opportunities of imports.

9. Zambia does not question the objective stated by Australia; indeed this legitimate public health
objective is shared. Zambia, however, fails to see the contribution of the plain packaging measures
and their objective. After two years of plain packaging, no evidence shows that it reduces smoking
prevalence or changes in smoking behavior, other that which indicates the measure is not working
such as a commoditization of the market and consumers down-trading to cheaper products.
The qualitative and quantitative evidence placed before the Panel shows the absence of
contribution to the fulfilment of Australia's stated objective and thus that there is no reason to
expect any effect of the measure in the future. Consequently, the plain packaging measures
cannot be found to contribute to Australia's stated objective.

10. Zambia further believes that alternative and WTO-consistent regulatory solutions as discussed
by the Complainants could better achieve the stated objective. Thus, Zambia considers that plain
packaging constitutes a clear violation of Article 2.2 of the TBT Agreement that harms the rights of
all tobacco producing Members.

11. Zambia has also previously raised its concerns on the intellectual property aspects of the
measures in the Council for TRIPS. Zambia recognizes the importance to trade and competition of
trademarks and geographical indications, which allow producers to differentiate their goods in the
market and which allow consumers to make informed choices about those goods.

12. In light of the role that intellectual property rights play in the commercial process, Zambia
considers that Australia's measures are an unjustifiable encumbrance under Article 20 of the
TRIPS Agreement. Plain packaging imposes drastic "special requirements" on the few remaining
word marks and prohibits all other trademark use entirely. They thus impose the "ultimate
encumbrance" on the use of trademarks.

13. Zambia fails to see any justification for plain packaging, in light of the evidence mentioned
above and the failure of the measure to consider each trademark individually. The application to all
trademarks based on the nature of the goods is an unreasonable and disproportionate requirement
that is "detrimental to [a trademark's] capability to distinguish the goods or services of one
undertaking from those of other undertakings." This is the case under the "necessity" test of
Article 20. Australia's argument that justifiability under Article 20 is based on a "rational
connection" is not supported by the text of the TRIPS Agreement and would effectively remove any
discipline on trademark restrictions under Article 20 of the TRIPS Agreement as any measure with
some tenuous connection to a legitimate objective would meet this low threshold no matter how
restrictive it may be on trademark use.

14. Zambia believes that the object and purpose of the TRIPS Agreement is based on the
legitimate expectation of owners to exercise their ability to make use of trademarks in the course
of trade, which must be considered in the analysis of Complainants' claims of violation of
Articles 15 and 16 of the TRIPS Agreement.

15. This dispute raises a number of important systemic issues on the role of trademarks in a
global economy and the balance between policy considerations and trade-restrictive measures.
A measure that goes against the essence of the intellectual property rights and that has
disproportionate trade effects and is not proven to contribute to the stated objective cannot be
found to be consistent with the provisions of the TBT and TRIPS Agreement.

16. Zambia invites the Panel to consider these remarks which taken into account the importance
of this product for many developing and least-developed Members in its analysis of the claims
in this dispute.
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ANNEX C-24

EXECUTIVE SUMMARY OF THE ARGUMENTS OF ZIMBABWE

1. This Executive Summary of Zimbabwe reviews the arguments in this dispute made in
Zimbabwe's Third Party Written Submission of 10 April 2015 and its Oral Statement at the
Third Party Session of the First Panel Hearing of 3 June 2015. Zimbabwe appreciates the
opportunity to make known its views on the WTO-inconsistency of the Australian tobacco plain
packaging measure.

2. The Australian measure prohibits the use of registered trademarks and imposes strict
requirements on packaging and labelling and as such raises serious concerns under the
World Trade Organization's ("WTO") Agreements on Trade-Related Aspects of Intellectual Property
Rights ("TRIPS Agreement") and on Technical Barriers to Trade ("TBT Agreement"), as well as
causing great detrimental impact on Zimbabwe's economic opportunities and development.

3. Zimbabwe recently acceded to the World Health Organization's Framework Convention on
Tobacco Control and thus supports the legitimate public health objective of Australia. Zimbabwe
desires that such goals be pursued through well-designed measures that actually contribute to the
objective and are within the bounds of Members' WTO obligations.

4. Zimbabwe is a small, landlocked and low-income developing country with an economy
dependent on a few agricultural commodities. Tobacco is the largest agricultural product produced
in Zimbabwe after corn and cotton, and it has a much greater yield than those crops, providing
greater financial stability for farmers. Zimbabwean Virginia leaf is of high quality and is exported
to customers around the world, making tobacco Zimbabwe's largest agricultural export by volume
and value and its third largest overall export by value. Tobacco accounted for about 15% of
Zimbabwe's GDP in 2013, with substantial increases in 2014 and further projected increases
for 2015.

5. The tobacco sector directly provides an estimated 350,000 jobs and indirectly supports up to
five million people. Tobacco is expected to be the major contributor to the growth and recovery
projected for the Zimbabwean agricultural sector, as well as for the country at large as it leads
to investments in infrastructure and jobs.

6. Since the tobacco sector is increasing its focus on sourcing high-quality Virginia tobacco leaf,
which Zimbabwe is well-placed to provide, the imposition of a generic form of packaging, which
limits the means consumers have to make informed choices regarding the product quality, will
devalue superior Zimbabwe-produced Virginia tobacco. Such a devaluation would directly threaten
the livelihood of 120,000 farmers and their families who depend on tobacco production; of millions
Zimbabweans who indirectly depend on tobacco and tobacco production for jobs and income;
and of the prospects for the overall economic development of the country.

7. Under Article 2.2 of the TBT Agreement, a technical regulation must not be more
trade-restrictive than necessary to fulfil a legitimate objective, and equally effective but less trade-
restrictive alternative measures should be preferred. A trade restriction that is not contributing to
the fulfilment of a legitimate objective or that goes beyond what is necessary to achieve the
objective cannot be justified. These basic obligations are an expression of the principle of good
faith implementation of a Member's WTO obligations in the international trading system, which
require that they avoid ineffective, disproportionate and unnecessarily restrictive regulations.

8. Zimbabwe notes that it is uncontested that the form or physical requirements of the measure
fall within the definition of a "technical regulation," though Australia contends that the trademark
requirements are not covered by the definition of a technical regulation. Zimbabwe is of the view
that all of the measure's aspects provide for "mandatory" requirements "which lay down product
characteristics" with respect to "symbols, packaging, marking or labelling requirements" and apply
to an identifiable group of products. Thus, the attempt to distinguish the types of requirements is
not meaningful as all aspects of the challenged measure are covered by the disciplines of the
TBT Agreement.
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9. The plain packaging measure is also highly trade-restrictive. The adaptation and compliance
costs associated with the plain packaging requirements constitute a major disincentive to export,
particularly for developing countries such as Zimbabwe.

10. Further, the possible imposition of plain packaging by Members other than Australia which are
very important export markets for Zimbabwe, would further restrict trading opportunities.
In recent years, using its quality Virginia tobacco leaf, Zimbabwe has developed the manufacturing
of tobacco products. Exports of tobacco products, however, have been declining since 2012.
This trend could continue if Members were granted the right to impose plain packaging and other
trade-restrictive measures.

11. Regarding Australia's objective to reduce smoking prevalence among its populations,
Zimbabwe agrees that it is legitimate. However, Zimbabwe is not convinced that the measure can
actually contribute to that objective. In this regard, Zimbabwe points to the expert reports by
Professor Klick and the Institute for Policy Evaluation ("IPE"), which find that Australia's measure is
not having its intended effect by analyzing Australia's post-implementation circumstances
in relation to a counterfactual jurisdiction (New Zealand in Prof. Klick's report) and in relation to
trends in Australia over time (in the IPE report). These reports support the other reports and
arguments regarding the measure's design, architecture, and structure and reveal that plain
packaging is not likely to reduce and in fact is not reducing smoking prevalence. The data from the
Australian market confirms that the measure may have the opposite of its intended effect.

12. The removal of trademarks and standardization of packaging will have the effect of greatly
restricting the possibility to differentiate between products on the basis of quality. This results in
the "commoditization" of these products and a downward pressure on prices. By preventing
quality-based distinctions, the plain packaging measures will undoubtedly negatively impact trade
of high-quality Virginia tobacco leaf such as that produced by Zimbabwe. Increased price
competition will have a downward effect on prices of tobacco leaf as manufacturers of tobacco
products will be attempting to safeguard their profit margins by sourcing cheaper raw materials.
A decline in prices of tobacco leaf would have devastating consequences for the economy of
Zimbabwe as a whole because of the importance of tobacco as well as for small farmers and their
families who are subsisting by growing tobacco. Zimbabwe cannot afford a decline in prices
of tobacco leaf and has no viable alternatives to continuing to grow tobacco.

13. The Panel is invited to strictly enforce the provisions of Article 2.2 of the TBT Agreement in
the present disputes. These regulatory requirements are detrimental to Zimbabwe as its economic
development is dependent on increasingly regulated products, including tobacco products, and the
livelihood of most of its population remains directly or indirectly reliant on the tobacco sector.
The trade and economic effects of plain packaging on tobacco products as well as on tobacco leaf
and other raw materials concerned by the measures adopted by Australia must be taken into
account by the Panel.

14. Zimbabwe considers that the plain packaging measure significantly weakens intellectual
property rights by prohibiting all trademarks from appearing on tobacco products, but for certain
brand names and origin marks. Plain packaging also diminishes the protection that geographical
indications enjoyed in Australia.

15. Trademarks are key to differentiating products and ensuring fair competition in the
marketplace. They are recognized as essential to open up new markets, thereby supporting
competition and the international trade of products. From the perspective of consumers,
trademarks provide information about the quality of and differences between products and allow
them to distinguish products available on the market. Trademarks fulfill these functions by their
use on products and their packaging. A prohibition on the use of trademarks on lawful products
gives no consideration to the purpose and benefit of marks to consumers and manufacturers in
developing countries to build strong and well-known brands. The absence of distinction that results
from the imposition of plain packaging will undoubtedly have a negative impact on the price
of tobacco and significantly affect producers of superior quality leaf.

16. Zimbabwe, like many WTO Members, provides for protection of the right to use trademarks in
its national law. Zimbabwe considers that the use of trademarks is protected under international
law, in particular in Articles 16 and 20 of the TRIPS Agreement as explained in the expert report
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by Professor Dinwoodie. Therefore, Zimbabwe considers that Australia violates its obligations
under the TRIPS Agreement by prohibiting the legitimate commercial use of trademarks
on tobacco products.

17. Additionally, geographical indications are important indicators of the geographical origin of
goods and the quality, reputation or characteristics essentially attributable to their origin.
Yet Australia's measure prevents the use of a word geographical indications other than the name
of the country at the expense of producers and consumers. Thus, the restrictions that the plain
packaging measure imposes on geographical indications diminish the protection of geographical
indications that existed in Australia before the entry into force of the WTO Agreement and do not
provide any means to prevent the use of geographical indications, in violation of Articles 24.3 and
22.2(b) of the TRIPS Agreement.

18. In light of the foregoing, Zimbabwe considers that Australia's plain packaging measures
violate its obligations under the TRIPS Agreement, including Articles 2.1, 15, 16, 20, 24.3 and
22.2(b).

19. Tobacco leaf and tobacco products are vital for the economic and social development of
Zimbabwe. As millions of Zimbabweans depend on tobacco for their livelihood, the Panel should in
addition to considering the arguments put forward by the Parties fully take into account the actual
and potential negative effects of the plain packaging measures adopted by Australia on developing
and least-developed country Members.

20. Given the lack of scientific evidence to show that the plain packaging measure at issue
contributes to the stated public health objective, the extreme and unjustifiable restrictions on
trademark rights, and the existence of alternative measures that would be more effective and less
restrictive of trade and trademarks, Zimbabwe submits that the Panel find that the measure is
inconsistent with Australia's obligations under the TBT and TRIPS Agreements.
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