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1 INTRODUCTION
1.1 Original proceedings

1.1. The present arbitration proceeding arises in the dispute initiated by Canada concerning certain
measures relating to US countervailing duty (CVD) investigations.

1.2. The original proceedings in this dispute commenced on 30 March 2016, when Canada requested
consultations with the United States pursuant to Article 4 of the Understanding on Rules and
Procedures Governing the Settlement of Disputes (DSU), Article XXII:1 of the General Agreement
on Tariffs and Trade 1994 (GATT 1994) and Article 30 of the Agreement on Subsidies and
Countervailing Measures (SCM Agreement) concerning certain countervailing measures with respect
to supercalendered paper from Canada, as well as the alleged United States' ongoing conduct of
applying adverse facts available (AFA) to measures "discovered" during the course of a CVD
investigation. On 9 June 2016, Canada requested the establishment of a panel pursuant to Article 6
of the DSU and Article 30 of the SCM Agreement.!

1.3. The Panel Report in this dispute was issued to the parties on 15 December 2017, and circulated
to WTO Members on 5 July 2018.

1.4. The Panel found that challenged CVD measures applied by the United States on
supercalendered paper from Canada were inconsistent with provisions of the SCM Agreement and
the GATT 1994. These findings were not appealed.? The Panel also found that an unwritten measure
in the form of "ongoing conduct" attributable to the United States was inconsistent with Article 12.7
of the SCM Agreement. That measure consisted of the USDOC applying AFA to find countervailable
subsidies in relation to programmes discovered during CVD proceedings that were not reported in
response to the USDOC's "other forms of assistance" (OFA) question (the "Other Forms of Assistance
- Adverse Facts Available Measure" (OFA-AFA Measure)).3

1.5. On the same day that the Panel Report was circulated, i.e. 5 July 2018, the United States
Department of Commerce (USDOC) revoked the CVD order in Supercalendered Paper from Canada
2015 (Supercalendered Paper CVD Order) with retroactive effect from the beginning of the CVD
proceeding.* Notwithstanding its revocation of the CVD order in July 2018, the United States filed
an appeal on 27 August 2018, challenging certain of the Panel's findings with respect to the
OFA-AFA Measure.>

1.6. The Appellate Body rejected the United States' submission that the Panel had improperly
established the existence of the OFA-AFA Measure and improperly concluded that the
OFA-AFA Measure is inconsistent with Article 12.7 of the SCM Agreement.® The Appellate Body
therefore "recommend[ed] that the DSB request the United States to bring its measures, as found
in this Report, and in the Panel Report as upheld by this Report, to be inconsistent with the
SCM Agreement and the GATT 1994, into conformity with its obligations under those Agreements."”
In its report, the Appellate Body also briefly addressed the circumstances of the United States'

! Request for the establishment of a panel by Canada, WT/DS505/2.

2 See Appellate Body Report, US - Supercalendered Paper (Appellate Body Report), paras. 1.3 and 4.1.

3 See Appellate Body Report, para. 1.2; and Panel Report, US - Supercalendered Paper (Panel Report),
paras. 2.2 and 7.1.

4 See Appellate Body Report, para. 5.2.

5> Notification of an Appeal by the United States under Article 16.4 and Article 17 of the Understanding
on Rules and Procedures Governing the Settlement of Disputes (DSU) and Under Rule 20(1) of the Working
Procedures for Appellate Review (WT/DS505/6).

6 See Appellate Body Report, section 6. One Appellate Body Member issued a separate opinion (see
Appellate Body Report, section 5.3). According to this Member, the Panel erred by characterizing the USDOC's
alleged "ongoing conduct" in an unacceptably vague manner, and employed inadequate evidentiary standards
in establishing the elements of the OFA-AFA Measure. (Appellate Body Report, paras. 5.86 and 5.89). This
Member also considered it relevant that the underlying CVD order had been revoked retroactively to the
beginning of the CVD proceeding, stating that "this means that no real dispute remains to be resolved
regarding any 'ongoing conduct' that may or may not continue with respect to the proceeding at issue here."
(Appellate Body Report, para. 5.87). Consequently, this Member stated that "the Division could and should
have mooted the relevant findings of the Panel. In lieu of that, I suggest that this decision and its
interpretations should be confined to the particulars of this case." (Appellate Body Report, para. 5.87).

7 Appellate Body Report, para. 6.10.
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appeal, i.e. that the Canadian CVD order that reflected the OFA-AFA Measure had already been
revoked ab initio:

This revocation is not addressed by either participant in its written submissions.
Moreover, at the oral hearing, both participants confirmed that there is a dispute
between them regarding the existence of "ongoing conduct" and the finding of
inconsistency with Article 12.7 of the SCM Agreement that remains to be resolved on
appeal. Under these circumstances, we consider the United States' claims of error on
appeal in light of the Panel's findings as they are in the Panel Report.8

1.7. The Appellate Body Report (WT/DS505/AB/R) was circulated to Members on 6 February 2020.
At the DSB meeting on 5 March 2020, the United States expressed the view that the document
WT/DS505/AB/R was not a valid Appellate Body report and objected to its adoption. The
United States offered to join a positive consensus to adopt those aspects of the Panel Report that
had not been appealed but refused to join the consensus to adopt the Appellate Body Report.®
Notwithstanding the United States' objection, the Panel Report and the Appellate Body Report were
adopted by the DSB by negative consensus.0

1.2 Referral to arbitration and arbitration proceeding

1.8. Article 21.3 of the DSU provides that, at a DSB meeting held within 30 days after the adoption
of a panel or Appellate Body report, the Member concerned (in this dispute, the United States) shall
inform the DSB of its intentions with respect to the implementation of the recommendations and
rulings of the DSB. The United States did not provide any such statement of intentions to the DSB.
There was thus no "reasonable period of time" determined in this dispute specifying by when the
United States was required to comply with the recommendations and rulings of the DSB.!! Canada,
in a document dated 18 June 2020, requested authorization from the DSB under Article 22.2 of the
DSU to suspend concessions, in view of the United States' failure to inform the DSB of its intention
with respect to the implementation of the recommendations and rulings of the DSB, or to propose a
reasonable period of time to comply.!2 The United States, in a document dated 26 June 2020,
objected to the level of suspension of concessions proposed by Canada and noted that accordingly,
as required by Article 22.6 of the DSU, the matter was referred to arbitration.!3

1.9. Canada's request for authorization to suspend concessions was considered at the DSB meeting
held on 29 June 2020.'* The United States expressed the following views: (a) Canada's request to
suspend concessions was based on an incorrect premise, namely, that there were valid DSB
recommendations adopted. The United States considered that there were no such adopted DSB
recommendations because there was no valid Appellate Body Report and no consensus to adopt the

8 Appellate Body Report, para. 5.2.

° DSB, Minutes of the meetings held on 28 February and 5 March 2020, WT/DSB/M/441, paras. 7.3-7.7
and 7.21. Among the United States' procedural objections to the adoption of the Appellate Body Report was
that, according to the United States, none of the three Appellate Body Members who comprised the Division in
the appeal was a valid Appellate Body Member when the Appellate Body Report was circulated. See also
Communication from the United States (17 April 2020) (WT/DS505/12) (containing similar arguments).

10 DSB, Minutes of the meetings held on 28 February and 5 March 2020, WT/DSB/M/441, para. 7.20.

11 Article 21.3 provides that, where it is impracticable to comply immediately with the recommendations
and rulings, the Member concerned shall have a "reasonable period of time" in which to do so. The "reasonable
period of time" can be proposed by the Member concerned and approved by the DSB, mutually agreed by the
parties, or determined through arbitration.

12 Canada's communication (18 June 2020) (WT/DS505/13). We note that Canada did not specify in its
request under Article 22.2 of the DSU in which sector(s) it intended to suspend concessions. We discern,
however, nothing in that document or Canada's actions surrounding its submission that indicates that Canada
has requested to suspend concessions in any sector other than the goods sector. We therefore consider that
this arbitration involves no claim under Article 22.3(c) of the DSU. (See Decision by the Arbitrator, US - Tuna
II (Mexico) (Article 22.6 - US), para. 3.22 (noting that Article 22.3(a) of the DSU "requires, as a default rule,
identity between the sector(s) affected by the nullification or impairment caused by a WTO-inconsistent
measure and the sector(s) in which a Member requests to suspend concessions or other obligations").
(emphasis added))

13 United States' communication (26 June 2020) (WT/DS505/14).

4 The Panel Report and the Appellate Body Report were adopted at the DSB meetings of 28 February
and 5 March 2020 (DSB, Minutes of the meeting held on 28 February and 5 March 2020, para. 7.20). The DSB
meeting of 29 June 2020 was the next DSB meeting that was convened after the aforementioned meetings
(DSB, Minutes of the meeting held on 29 June 2020, WT/DSB/M/442, Item 12).
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Panel Report and the Appellate Body Report; (b) Canada does not suffer nullification or impairment
(NI) from the alleged measure, owing to the revocation of the Supercalendered Paper CVD Order,
and Canada cannot say that the alleged measure continued to exist or that Canada would suffer NI
in the future; (c) notwithstanding the foregoing, and without prejudice to the United States' position
that no recommendations had been adopted by the DSB, the United States also objected to the level
of suspension of concessions or other obligations proposed by Canada; and (d) under Article 22.6 of
the DSU, the filing of the objection by the United States automatically resulted in the matter being
referred to arbitration.®

1.10. Canada responded that the DSB had adopted the Panel Report and the Appellate Body Report
in this dispute at its meeting on 5 March 2020, as reflected in the minutes of the DSB meeting and
consistent with Article 17.14 of the DSU, which sets forth the negative consensus rule for adoption
of reports of the Appellate Body. Canada also clarified the following: (a) its request for authorization
to suspend concessions related to "ongoing conduct" by the United States that was not currently
being applied to Canada, and would relate to future US CVD proceedings involving Canadian goods;
and (b) Canada sought authorization to suspend concessions or other obligations at an annual level
commensurate with the trade effects of any future countervailing duties on Canadian imports of any
goods that were attributable to the US "ongoing conduct" that had been found to be
WTO-inconsistent in this dispute.1®

1.11. The DSB took note that the matter raised by the United States had been referred to
arbitration, as required by Article 22.6 of the DSU.17

1.12. The Arbitrator was constituted on 6 August 2020 and was composed of the original panelists:
Chairperson: Mr Paul O'Connor

Members: Mr David Evans
Mr Colin McCarthy!8

1.13. An organizational meeting was held on 21 August 2020 to discuss procedural aspects of the
arbitration proceeding. On 28 August 2020, the Arbitrator adopted its timetable, in addition to its
Working Procedures and Additional Working Procedures Concerning Business Confidential
Information (BCI Procedures).!® Also on that date, the Arbitrator adopted Additional Working
Procedures of the Arbitrator Concerning an Open Meeting. As further described in section 2.2, below,
and after consultations with the parties, the Arbitrator repealed these latter working procedures and
replaced them with revised procedures.20

1.14. In accordance with the timetable and Working Procedures adopted by the Arbitrator, on
18 September 2020, Canada submitted a communication explaining its methodology (Methodology
Paper) for calculating the proposed level of suspension. The United States filed its written submission
on 13 November 2020. Canada filed its written submission on 11 December 2020. The Arbitrator
sent a first set of questions to the parties for written responses on 26 January 2021, to which the
parties responded on 9 March 2021. The Arbitrator sent a second set of questions to the parties for
written responses on 18 May 2021, to which the parties responded on 15 June 2021. The Arbitrator
sent questions to the parties in advance of the meeting on 25 August 2021. The parties responded
orally to such questions at the meeting.

1.15. The Arbitrator held its meeting with the parties from 20-23 September 2021. On 1 October
2021, following the meeting with the parties, the Arbitrator sent a third set of questions to the
parties for written responses, to which the parties responded on 29 October 2021 and filed comments
on the other party's responses on 19 November 2021. The Arbitrator sent an additional set of

15 DSB, Minutes of the meeting held on 29 June 2020, WT/DSB/M/442, para. 12.3.

16 DSB, Minutes of the meeting held on 29 June 2020, WT/DSB/M/442, para. 12.6.

17 DSB, Minutes of the meeting held on 29 June 2020, WT/DSB/M/442, para. 12.17 (referring to
United States' communication (26 June 2020) (WT/DS505/14)).

8 DSB, Note by the Secretariat (6 August 2020) (WT/DS505/15).

19 See Working Procedures of the Arbitrator, Annex A-1 of the Addendum to this Decision,
WT/DS505/ARB/Add.1; and Additional Working Procedures of the Arbitrator Concerning Business Confidential
Information, Annex A-2 of the Addendum to this Decision, WT/DS505/ARB/Add.1.

20 See Additional Working Procedures of the Arbitrator Regarding Open Meetings (Delayed Online
Broadcast), Annex A-4 of the Addendum to this Decision, WT/DS505/ARB/Add.1.
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questions to the parties on 17 December 2021, to which the parties responded on 14 January 2022,
and filed comments on each other's responses on 28 January 2022.

1.16. On 23 June 2022, the Arbitrator issued to the parties a version of its Decision to ensure that,
in the parties' views, the Decision contained no BCI. On 28 June 2022, the parties informed the
Arbitrator that they had no relevant comments on the Decision. The Decision of the Arbitrator was
circulated to WTO Members on 13 July 2022.

2 PROCEDURAL MATTERS

2.1. In this section, the Arbitrator addresses two procedural matters: (a) the impact of the
COVID-19 pandemic on the meeting with the parties; and (b) the public presentation of the audio
recording of the meeting with the parties.

2.1 Impact of the COVID-19 pandemic on the meeting with the parties

2.2. In the timetable adopted by the Arbitrator in August 2020, the meeting with the parties was
scheduled to take place in March 2021, and it was assumed at that time that the meeting would
occur in-person in Geneva. As March 2021 approached, it became increasingly clear to the Arbitrator
that an in-person meeting held in Geneva, which would be customary, could not occur at that time
due to travel restrictions associated with the COVID-19 pandemic.

2.3. Thus, on 14 January 2021, the Arbitrator sent a message to the parties indicating that, due to
the COVID-19 pandemic, holding an in-person meeting in Geneva in March 2021 appeared
impossible, and sought the parties' views on holding a virtual meeting instead using the Cisco Webex
platform, with the possibility of at least some delegates attending from the premises of the WTO if
they chose to do so. The Arbitrator further observed that given the disparate time zones of the
participants, any virtual meeting would likely have to occur over multiple days with sessions held
each day for a limited number of hours, and that, given the technical and complex issues before the
Arbitrator, providing questions to the parties in advance of a virtual meeting appeared beneficial.
The Arbitrator also attached draft Additional Working Procedures of the Arbitrator Concerning
Meetings with Remote Participation for the parties' comments.

2.4. On 21 and 25 January 2021, the parties responded to the Arbitrator's message and submitted
comments on each other's responses, respectively. Canada responded that, given the situation
created by the COVID-19 pandemic, the meeting should be held in a virtual format, and further
requested that the Arbitrator send questions to the parties in advance of the meeting at least two
weeks before the meeting. Canada also agreed with the Arbitrator that, due to relevant time-zone
differences, a virtual meeting would likely have to occur over multiple days with sessions held each
day for a limited number of hours. Canada had no substantive comments on the draft Additional
Working Procedures of the Arbitrator Concerning Meetings with Remote Participation proposed by
the Arbitrator.

2.5. The United States objected to holding a virtual meeting because such a format did not, in the
United States' view, allow the parties to participate in the meeting to the full extent generally
envisioned under the DSU, although the United States also recognized that the DSU does not
specifically prescribe how a meeting in an arbitration proceeding under Article 22.6 of the DSU should
be conducted. The United States, in particular, stressed that a contemporaneous oral exchange
between the parties and the Arbitrator was an important feature of such meetings. The United States
explained that, due to then-current technological and logistical constraints facing the United States,
such a contemporaneous oral exchange over a virtual platform such as Cisco Webex would be
infeasible. The United States also considered that if one party were able to appear in person before
the Arbitrator, while the other was not, then, in the United States' view, the latter would be at a
disadvantage during the meeting. The United States, however, agreed with Canada that any
questions that the Arbitrator intended to put to the parties at the meeting (in whatever format the
meeting would ultimately occur) should be sent to the parties at least two weeks before the meeting.
The United States suggested that the Arbitrator revisit this discussion at the end of April 2021 when
the situation with respect to COVID-19 vaccination efforts would be clearer, and asserted that a
delay in holding the meeting would not prejudice Canada because no CVD rates affected by the
OFA-AFA Measure were currently applied to Canadian companies. The United States did not
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comment on the Additional Working Procedures of the Arbitrator Concerning Meetings with Remote
Participation at that time.

2.6. In response, Canada asserted that: (@) arbitration proceedings under Article 22.6 of the DSU
are intended to proceed on expedited timelines; (b) it was entirely speculative as to when an
in-person meeting could be held amid the uncertainties created by the pandemic and that the DSU
does not require in-person meetings; (c) oral exchanges over a virtual meeting platform such as
Cisco Webex were possible; (d) virtual meetings had been held in other WTO dispute proceedings;
and (e) a material delay in the completion of the arbitration proceeding could prejudice Canada since
the OFA-AFA Measure could be used at any time against Canadian firms, and Canada required a
means by which to respond to such use if and when it occurred. Canada therefore reaffirmed that
the meeting proceed as scheduled in a virtual format, or with a modest delay to accommodate
logistical constraints.

2.7. On 1 February 2021, the Arbitrator sent a message to the parties noting that, in particular, the
meeting had previously been scheduled for two days although a virtually held meeting would require
more days than that to conduct, and that the parties' joint request that the Arbitrator send advance
questions to the parties at least two weeks before the meeting date was incompatible with respect
to a March 2021 meeting date given the short period of time between the receipt of the parties’
responses to the Arbitrator's first round of questions and that meeting date. Given these logistical
issues, the Arbitrator therefore informed that parties that the meeting date in March 2021 was
cancelled, and that the Arbitrator would reschedule the meeting following further consultation with
the parties.

2.8. On 22 February 2021, the Arbitrator informed the parties that, in the Arbitrator's view, both
parties had raised relevant points in their previous communications regarding the related subjects
of when to schedule the meeting and in what format the meeting should occur. In particular, the
Arbitrator recognized that arbitration proceedings held under Article 22.6 of the DSU are expedited
in nature and that Canada had a strong interest in completing the arbitration in a timely manner.
The Arbitrator also recognized that holding a meeting that allowed for contemporaneous oral
exchanges was preferable, as it enhanced the Arbitrator's ability to explore relevant issues with the
parties. The Arbitrator considered that, in light of the ongoing vaccination efforts at that time, holding
either an in-person meeting in Geneva or a virtual meeting whereby the parties could gather and
participate in groups in their respective capitals (thus making contemporaneous oral exchanges
reasonably possible) was a reasonable possibility in the foreseeable future. The Arbitrator thus
delayed further consideration of the issue until April 2021. In doing so, the Arbitrator, inter alia,
stressed that it intended to hold the meeting in a manner that would not unduly delay the ultimate
completion of the arbitration proceeding.

2.9. On 23 April 2021, Canada sent a message to the Arbitrator requesting that, in light of the
then-worsening COVID-19 situation in Canada and accompanying restrictions on movements of
persons, the meeting be held in September 2021 by which point the COVID-19 situation in Canada
would likely have improved, with the understanding that there should be no further postponement
of the meeting beyond September 2021. On the same day, the United States informed the Arbitrator
that it "notionally" agreed with Canada's proposal for a meeting date in September 2021, but stated
that the United States still considered an in-person meeting to be the most appropriate format. The
United States suggested that the Arbitrator revisit the issue of the meeting date closer to
September 2021.

2.10. On 30 April 2021, the Arbitrator informed the parties that it was considering the parties' most
recent communications, and that it would revert to the parties in the near future regarding when to
schedule the meeting. The Arbitrator also affirmed that it would transmit questions to the parties in
advance of the meeting at least two weeks before the meeting occurred. The Arbitrator further
informed the parties that the Arbitrator would proceed with issuing a second round of questions to
the parties for written responses in the near term so as to continue advancing its work on the
proceeding before the meeting was held. The Arbitrator transmitted those questions to the parties
on 18 May 2021.

2.11. Also on 18 May 2021, the Arbitrator informed the parties that, in light of the parties' previous
communications, the Arbitrator would like to schedule the meeting with the parties for the week of
20 September 2021. In so doing, the Arbitrator underlined that setting such a meeting date was
desirable, in the Arbitrator's view, because the meeting date had already been materially delayed,
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and setting a meeting date well in advance of the meeting would allow that all relevant participants
to plan accordingly. The Arbitrator, however, deferred deciding on the specific format of the meeting
until a later time, but at the latest by 31 July 2021. On 20 May 2021, the parties responded that
they were available for a meeting the week of 20 September 2021. On 26 May 2021, the Arbitrator
set the meeting for the week of 20-24 September 2021.

2.12. On 30 June 2021, the Arbitrator asked the parties to communicate their expectations
regarding how their delegations would participate in a meeting during the week of 20 September
2021, and specifically their ability to attend a meeting in-person in Geneva or to gather in groups in
their capitals to participate virtually over Cisco Webex. The Arbitrator also asked the parties to again
provide comments on draft Additional Working Procedures of the Arbitrator Concerning Meetings
with Remote Participation, given that significant time had elapsed since the last time the Arbitrator
transmitted those draft procedures to the parties for comment.

2.13. On 5 and 7 July 2021, the parties responded to the Arbitrator's message of 30 June 2021 and
commented on each other's responses, respectively. Both parties indicated that: (a) while an
in-person meeting format was preferable, they could not confirm their delegations' ability to travel
to Geneva for such a meeting; (b) if the meeting were held virtually, the parties' delegations could
gather in rooms equipped with Cisco Webex in their respective home countries; (c) that if either
party could not attend an in-person meeting in Geneva then the meeting should be held virtually for
all participants; and (d) that the Arbitrator should consult further with the parties in August 2021
regarding the format of the meeting. Neither party had any material comments regarding the draft
procedures concerning a virtual meeting.

2.14. On 5 August 2021, the Arbitrator informed the parties that, given relevant ongoing travel
restrictions due to COVID-19, and the then-recent spread of certain COVID-19 variants, the
members of the Arbitrator expected to participate in the meeting from their home countries over
the Cisco Webex platform, but would reach a final decision as to its mode of participation by
20 August 2021. The Arbitrator also informed the parties that a room at the WTO equipped with
Cisco Webex would be available for delegates who wished to attend from Geneva. The Arbitrator
asked the parties to inform the Arbitrator of their mode of participation by 16 August 2021.

2.15. On 16 August 2021, the parties both informed the Arbitrator that their delegations expected
to participate in the meeting over the Cisco Webex platform from their respective home countries.

2.16. On 20 August 2021, the Arbitrator confirmed that the members of the Arbitrator would be
participating in the meeting remotely over the Cisco Webex platform. In the same communication,
the Arbitrator also: (a) adopted the Additional Working Procedures of the Arbitrator Concerning
Meetings with Remote Participation, which had previously been sent to the parties for comment
(see Annex A-3 of the Addendum to this Decision, WT/DS505/ARB/Add.1); (b) informed the parties
that the meeting would be held starting on 20 September 2021 and continue, as necessary, up
through 24 September 2021 in sessions lasting from 13:00-16:00 (Geneva time) each day; and
(c) attached the invitation to the meeting. On 25 August 2021, the Arbitrator transmitted the
questions to the parties in advance of the meeting.

2.17. The Secretariat held an individual Cisco Webex test session with each party during the week
of 13 September 2021, and the Arbitrator held a joint Cisco Webex test session with the parties on
Friday, 17 September 2021. The meeting with the parties was held on 20-23 September 2021
(a session on 24 September was ultimately unnecessary). All participants from the Canadian
delegation participated remotely from locations in Canada. All but two members of the US delegation
participated remotely from the United States. The other two members of the United States'
delegation participated from a designated room equipped with Cisco Webex at the WTO. The
Secretariat attended the meeting remotely from a separate room at the WTO. The members of the
Arbitrator attended remotely with Cisco Webex from their respective home countries. The
United States and Canadian delegations participated in a manner such that contemporaneous oral
exchanges occurred as between the parties and as between the parties and the Arbitrator.

2.2 Delayed public presentation of the meeting with the parties

2.18. On 28 August 2020, following the organizational meeting and at the request of the parties,
the Arbitrator adopted Additional Working Procedures Concerning an Open Meeting. These
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procedures assumed that the meeting with the parties would occur in an in-person format, as is
customary, in Geneva. As explained in the section immediately above, however, the meeting with
the parties ultimately occurred in a virtual format, with the great majority of attendees participating
via the Cisco Webex platform from their home countries. In a communication to the parties dated
20 August 2021 (i.e. at the same time as the Arbitrator confirmed that the meeting would be held
in a virtual format), the Arbitrator recognized that the procedures as adopted were incompatible
with the meeting's virtual format. The Arbitrator therefore proposed to the parties that the Arbitrator
instead, in due course and in further consultation with the parties, adopt alternate procedures
allowing for a delayed public presentation of the meeting. In communications dated 27 and
31 August 2021, the parties voiced no objection to this course of action. Accordingly, on
3 September 2021, the Arbitrator repealed the previous set of open meeting procedures, and on
6 December 2021 the Arbitrator proposed an alternate version of open meeting procedures allowing
for a delayed public presentation. The parties provided comments thereon on 7 and 8 December
2021 and comments on the other party's response on 9 December 2021. The Arbitrator adopted
these procedures on 17 December 2021.

2.19. The delayed public broadcast occurred on 7-10 March 2022. Pursuant to those procedures,
relevant portions of the audio recording of the meeting were available for registered members of the
public for a period of 72 hours. The audio recording was available through a dedicated page on the
WTO website. Also on that page, and available to registered members of the public, were written
versions of the parties' as-delivered opening and closing statements, and written versions of the
parties' responses to the Arbitrator questions following the meeting.

3 THE MANDATE OF THE ARBITRATOR

3.1. This arbitration proceeding results from the United States' objection to Canada's request for
authorization to suspend concessions or other related obligations.2! Pursuant to Article 22.4 of the
DSU, "[t]he level of the suspension of concessions or other obligations authorized by the DSB shall
be equivalent to the level of the nullification or impairment".22 The mandate of the Arbitrator, as set
out in Article 22.7 of the DSU, is as follows:

The arbitrator acting pursuant to paragraph 6 shall not examine the nature of the
concessions or other obligations to be suspended but shall determine whether the level
of such suspension is equivalent to the level of nullification or impairment.?3

3.2. The meaning of the word "equivalence" connotes a "correspondence, identity or balance
between two related levels, i.e. between the level of the concessions to be suspended, on the one
hand, and the level of the nullification or impairment, on the other".24

3.3. Thus, the Arbitrator's task in these proceedings is to examine whether the level of suspension
proposed by Canada is equivalent to the level of NI sustained by Canada "as a result of the failure
of the responding party to bring its WTO-inconsistent measures into compliance".?>

3.4. The Arbitrator's assessment of the level of NI should be performed in an objective manner.26
If the Arbitrator finds that Canada's proposed level of suspension is inconsistent with the DSU, the
Arbitrator must determine the level of suspension it considers to be equivalent to the impairment
suffered by Canada.?” Any determination of NI, because it is based on assumptions, is necessarily a

21 Recourse to Article 22.6 of the DSU by the United States, WT/DS505/14.

22 Emphasis added.

23 Emphasis added.

24 Decision by the Arbitrator, EC - Bananas III (US) (Article 22.6 — EC), para. 4.1. Insofar as we refer to
them in this section, we agree with previous arbitrators' statements.

25 Decision by the Arbitrator, US — 1916 Act (EC) (Article 22.6 — US), para. 4.5.

26 Decision by the Arbitrator, US - Large Civil Aircraft (2"¢ complaint) (Article 22.6 - US), para. 3.6.

27 See, e.g. Decision by the Arbitrator, EC — Hormones (US) (Article 22.6 - EC), para. 12. In
determining the level of NI, previous arbitrators have developed their own appropriate methodologies, based
either on elements of methodologies proposed by the parties, or on an altogether different approach.
(Decision by the Arbitrator, US - Washing Machines (Article 22.6 - US), para. 1.16 (referring to Decisions by
the Arbitrators, US - Offset Act (Byrd Amendment) (EC) (Article 22.6 - US), paras. 3.115 and 3.69-3.79;
US - Gambling (Article 22.6 — US), para. 3.174).
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reasoned estimate.28 Previous arbitrators have endeavoured to rely on the best information or data
that is available in pursuit of formulating such a reasoned estimate??, and have declined to accept
claims that are too remote, too speculative, or not meaningfully quantified.3% Moreover, assumptions
relied on by the parties should be reasonable given the circumstances of the dispute and should be
based on credible, factual, and verifiable information.3!

3.5. Finally, we note that the purpose of suspension of concessions or other obligations is to "induce
compliance".32 Other arbitrators also observed that the concept of equivalence referred to in
Article 22.4 of the DSU means that obligations cannot be suspended in a "punitive" manner.33

4 BURDEN OF PROOF

4.1. We agree with previous arbitrators that the burden of proving that the requirements of the
DSU have not been met rests on the party challenging the proposed level of suspension.34
Accordingly, in this proceeding, the United States bears the initial burden of establishing a
prima facie case that the level of suspension proposed by Canada is not equivalent to the level of
NI. To discharge this burden, it would be insufficient for the United States to merely propose an
alternative methodology that it asserts is more appropriate compared with the methodology
advanced by Canada. Rather, the United States must demonstrate why Canada's methodology would
result in a level of suspension that is not "equivalent" to the level of NI within the meaning of
Article 22.4 of the DSU. Finally, each party also "has the duty to produce evidence in support of its
assertions of fact and to collaborate with an Article 22.6 arbitrator in presenting evidence".3>

5 THE MEASURE AT ISSUE

5.1. The measure at issue in this arbitration is the so-called "Other Forms of Assistance - Adverse
Facts Available Measure" (OFA-AFA Measure). This measure was challenged as, and found by the
Panel and Appellate Body to be, an unwritten measure in the form of "ongoing conduct" that was
attributable to the United States. Concretely, that meant that the measure was found: (a) to be
attributable to the United States; (b) to have a precise content; (c) to have repeated application;
and (d) to be likely to continue in the future.3¢

5.2. The Appellate Body upheld the Panel's characterization of the precise content of the
OFA-AFA Measure "as the USDOC asking the OFA question and, where the USDOC discovers
information during verification that it deems should have been provided in response to the

28 See, e.g. Decision by the Arbitrator, US - 1916 Act (EC) (Article 22.6 - US), para. 5.54 (quoting
Decision by the Arbitrator, EC - Hormones (US) (Article 22.6 — EC), para. 41).

29 See, e.g. Decision by the Arbitrator, EC and certain member States — Large Civil Aircraft (Article 22.6
- EU), para. 6.175. See also Decisions by the Arbitrators, US - COOL (Article 22.6 - US), paras. 1.18 and
5.101; US - Anti-Dumping Methodologies (China) (Article 22.6 - US), paras. 7.16, 7.19, 7.22, 7.29, 7.34, and
fn 272; and Award of the Arbitrator, US - Section 110(5) Copyright Act (Article 25), para. 4.28.

30 See, e.g. Decision by the Arbitrator, US - 1916 Act (EC) (Article 22.6 - US), para. 5.57 (quoting
Decisions by the Arbitrators, EC - Hormones (US) (Article 22.6 — EC), para. 77; Canada - Aircraft Credits and
Guarantees (Article 22.6 — Canada), para. 3.22).

31 See, e.g. Decisions by the Arbitrators, US - Countervailing Measures (China) (Article 22.6 — US),
para. 3.40; EC and certain member States - Large Civil Aircraft (Article 22.6 - EU), para. 6.173; US - 1916
Act (EC) (Article 22.6 - US), para. 5.54). See also Decision by the Arbitrator, US - Washing Machines
(Article 22.6 - US), paras. 1.16 and 3.127, indicating that "'it is necessary to rely only on credible, verifiable
information, and not on speculation' in calculating the level of nullification or impairment" (quoting Decision by
the Arbitrator, US - 1916 Act (EC) (Article 22.6 - US), para. 5.63).

32 See, e.g. Decision by the Arbitrator, US - 1916 Act (EC) (Article 22.6 - US), paras. 5.5-5.6 (quoting
Decisions by the Arbitrators, EC - Bananas III (Ecuador) (Article 22.6 — EC), para. 76; EC - Bananas III (US)
(Article 22.6 - EC), para. 6.3).

33 See, e.g. Decision by the Arbitrator, US - 1916 Act (EC) (Article 22.6 - US), para. 5.8; US - Upland
Cotton (Article 22.6 — US I), para. 4.109 (referring to Decision by the Arbitrator, EC - Bananas III (US)
(Article 22.6 - EC), para. 6.3).

34 See, e.g. Decisions by the Arbitrators, US - Countervailing Measures (China) (Article 22.6 — US),
para. 3.2 and fn 39 thereto; US - Anti-Dumping Methodologies (China) (Article 22.6 — US), para. 1.11;

US - Washing Machines (Article 22.6 - US), para. 1.14; and US - Large Civil Aircraft (2" complaint)
(Article 22.6 - US), para. 4.3.
35 Decision by the Arbitrator, US - Large Civil Aircraft (2"¢ complaint) (Article 22.6 - US), para. 4.4.
36 panel Report, paras. 7.305 and 7.316.
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OFA question, applying AFA to determine that such information amounts to countervailable
subsidies".37

6 THE UNITED STATES' GENERAL OBJECTIONS TO THE LEVEL OF NULLIFICATION OR
IMPAIRMENT

6.1 Preliminary issues

6.1.1 Whether the United States has rebutted the presumption of nullification or
impairment

6.1. We recall that, in its request to the DSB, Canada sought authorization to suspend concessions
"at an annual level commensurate with the trade effects of any future countervailing duties on
Canadian imports of any given good that are attributable to the U.S. 'ongoing conduct' at issue in
this dispute".38 Canada also explained that its request reflects the level of NI that Canada "will suffer
if the "ongoing conduct" continues to exist and applies to exports from Canada in the future".3?

6.2. The United States objects to Canada's proposed level of suspension of concessions or other
obligations on the basis that it is neither: (a) equivalent to the level of NI within the meaning of the
first sentence of Article 22.7 of the DSU; nor (b) allowed under the DSU, within the meaning of the
second sentence of Article 22.7.40 As regards both objections, the United States notes that the only
instance in which the OFA-AFA "ongoing conduct" measure was found to "exist and apply" to Canada
was through the Supercalendered Paper CVD order.#*! The United States further notes that, in
July 2018, the Supercalendered Paper CVD order was revoked with retroactive effect from the
beginning of the CVD proceeding, such that it no longer applies to Canada. The United States argues
that, in these circumstances, Canada is not subject to the OFA-AFA measure; the present level of
NI suffered by Canada is zero; consequently, there is no NI; and thus the level of NI must be set at
zero and remain at zero.#? According to the United States, Canada's request for suspension of
concessions is solely concerned with a "hypothetical, future nullification or impairment".43 In
addition, the United States explains that there are no benefits to Canada that "are being impaired"
in the present, and to allow suspension of concessions with respect to solely hypothetical, future NI
is contrary to Articles 3.3, 22.4 and 22.7 of the DSU and unsupported by prior arbitrations.4* The
United States also submits that it is consistent with the DSU for an arbitrator in proceedings under
Article 22.6 to examine whether a Member has rebutted the presumption of NI under Article 3.8
when assessing the level of NI under Articles 22.4 and 22.7 of the DSU.%>

37 Appellate Body Report, para. 5.24 (quoting Panel Report, para. 7.316). The "OFA question" essentially
comprises of a question that the USDOC includes in questionnaires issued in CVD investigations. More
specifically, the OFA question "'asks whether a respondent country provided the respondent company with 'any
other forms of assistance', 'directly or indirectly’, and to 'describe such assistance in detail, including the
amounts, date of receipt, purpose and terms'". Appellate Body Report, para. 5.21.

38 WT/DS505/13. (emphasis added)

32 WT/DS505/13. (emphasis added)

40 United States' written submission, paras. 13-14.

41 United States' written submission, para. 24.

42 United States' opening statement at the meeting of the Arbitrator, paras. 10-11; response to
Arbitrator question No. 3, para. 12; No. 4, para. 16; and No. 5, para. 20; and written submission, paras. 13-15
and 24. The United States clarifies that it is not asking the Arbitrator to determine that, with the revocation of
the Supercalendered Paper CVD order the OFA-AFA "ongoing conduct" measure ceased to exist, or that the
measure has been withdrawn. Rather, the United States argues that Canada suffers from no NI because there
are no CVD determinations concerning Canadian products that involve the OFA-AFA measure, such that the
OFA-AFA Measure does not continue to apply to Canada (United States' response to Arbitrator question No. 1,
paras. 2 and 7; No. 5, para. 20; and No. 7, para. 30).

43 United States' opening statement at the meeting of the Arbitrator, para. 17; written submission,
para. 31. See also United States' response to Arbitrator question No. 5, para. 21.

44 United States' written submission, paras. 13-14 and 30-31; response to Arbitrator question No. 4,
paras. 13 and 17, No. 5, para. 21; and opening statement, paras. 17-19.

45 United States' written submission, paras. 13 (explaining that "where nullification or impairment does
not exist, the level of suspension should be set at zero. To do otherwise would breach Articles 22.4 and 22.7 of
the DSU") (emphasis original) and 16-21 (arguing, based on Article 3.8 of the DSU, that the DSU permit an
arbitrator acting under Article 22.6 of the DSU to find that NI does not exist). See also United States' response
to Arbitrator question No. 2, paras. 8 and 10.
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6.3. Canada argues that the mandate of an arbitrator under Article 22.6 of the DSU is confined to
determining the /evel of NI, not its existence. Thus, the United States is not entitled to re-litigate
the existence of NI in the context of this arbitration proceeding.*® Canada further argues that, even
if the Arbitrator could re-evaluate whether the OFA-AFA measure continues to nullify or impair
benefits accruing to Canada, the United States has not rebutted the presumption of NI because it
has failed to produce any evidence that the measure has been brought into conformity with the
covered agreements, nor has the United States provided any assurance that it will not apply the
OFA-AFA Measure against Canada in the future.4” Canada disputes the United States' contention
that Canada's request is not supported by prior arbitrations.4® On the contrary, Canada contends
that its request for authorization to suspend concessions with respect to any future application of
the OFA-AFA Measure to Canada is similar to requests made in prior arbitrations to suspend
concessions for maintaining WTO-inconsistent "as such" measures that have yet to be applied
against the WTO complainant in the future.#® Canada rejects the United States' argument that,
because the OFA-AFA Measure is not presently being applied against Canada, Canada does not have
the opportunity to retaliate in the event that the measure is re-applied against it in the future.
Canada notes that it only has this one opportunity to request suspension of concessions.>°

6.4. The Arbitrator notes, at the outset, that the Arbitrator initially understood the United States to
be arguing that the OFA-AFA Measure itself did not exist in relation to Canada, owing to the
revocation of the Supercalendered Paper CVD order with retroactive effect to the beginning of the
CVD proceeding, and that for this reason, Canada suffers no NI.5! Following questioning from the
Arbitrator, however, the United States clarified that its argument that Canada suffers no NI does not
depend on the Arbitrator making a determination regarding the existence of the OFA-AFA Measure.>?
The Arbitrator, therefore, need not make any findings regarding the continued existence of the
OFA-AFA Measure.>3

6.5. The United States' argument in this context, rather, is that that Canada is not presently
suffering NI, and that for this reason, the level of NI for the purpose of this arbitration must be set
at zero and stay at zero. The validity of this argument depends upon the merits of following
propositions: (a) present NI must exist in order for an arbitrator acting under Article 22.6 of the
DSU to allow an original complainant to suspend concessions in a non-zero amount in the future
that is "equivalent" to a future level of NI; (b) no present NI exists vis-a-vis Canada because there
are currently no US CVD measures in place against Canadian firms that are affected by the
OFA-AFA Measure; and (c) it is within the Arbitrator's jurisdiction to examine the existence of present
NI. All three propositions must hold in order for the United States to prevail in this context. We
therefore first address the United States' proposition under item (a), i.e. that present NI must exist
in order for an arbitrator to allow for a non-zero level of NI and equivalent suspension in the future.
As discussed below, we find that we must ultimately reject the United States' position because it not
only lacks support in the text of the DSU and in prior dispute settlement practice, but it could also

46 Canada's written submission, paras. 21-24; response to Arbitrator question No. 2, para. 5. Canada
contends that the United States ignores that the panel's finding that the OFA-AFA measure nullifies or impairs
benefits accruing to Canada under Article 3.8 of the DSU is predicated on the fact that the United States failed
to rebut the claim of nullification or impairment (Canada's written submission, para. 37).

47 Canada's written submission, para. 39.

48 Canada's written submission, paras. 53-56; response to Arbitrator question No. 3, paras. 8-12.

4% Canada's methodology paper, para. 5.

50 Canada's opening statement at the meeting of the Arbitrator, paras. 68-69. See also Canada's written
submission, para. 52.

51 Canada also initially seemed to have shared this understanding of the United States' argument
because, in its written submission, Canada submitted that any argument by the United States that the
OFA-AFA Measure has ceased to exist was equivalent to an assertion that the OFA-AFA Measure had been
withdrawn, and therefore no longer nullified or impaired benefits to Canada. See e.g. Canada's written
submission, para. 34.

52 United States' response to Arbitrator question No. 1, para. 2; and No. 7, para. 30.

53 We note that even if the United States had argued that the OFA-AFA Measure had ceased to exist, we
discern no way that argument could be sustained on the basis that the United States offers, i.e. the revocation
of the Supercalendered Paper CVD order. This is so because the scope of the OFA-AFA Measure was found by
the Panel, as upheld by the Appellate Body, to be broader than the application of the OFA-AFA Measure in any
one particular instance. Indeed, we recall that the OFA-AFA Measure was found to be a measure that was
unwritten "ongoing conduct", whose precise content nowhere mentions the Supercalendered Paper order.

See section 5, above.
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effectively nullify original complainants' rights to seek redress through Article 22.6 arbitrations for a
wide variety of measures that are subject to WTO dispute settlement.

6.6. The United States supports the proposition that present NI must exist in order for an arbitrator
to allow for a non-zero level of NI and equivalent suspension in the future, with reference to
provisions of the DSU. In particular, the United States argues that to allow suspension of concessions
in the circumstances of this case (i.e. where there is allegedly no present NI because the
OFA-AFA Measure is not currently being applied to Canadian products) would be contrary to
Article 3.3 of the DSU. The United States submits that Article 3.3 uses the present progressive tense
("any benefits accruing to it directly or indirectly" and "are being impaired"), such that the prompt
settlement of situations is only required where present benefits accruing to Canada are being
impaired.>* We note, however, that Article 3.3 of the DSU is one of the "general provisions" of the
DSU and expresses the principle that the prompt settlement of disputes is essential to the effective
functioning of the WTO. It does not purport to define the parameters for the authorization of
suspension of concessions under Article 22.7. We therefore do not consider that Article 3.3 of the
DSU confines the ability of Article 22.6 arbitrators to authorize suspension of concessions in the
future only where it also establishes that benefits accruing to the complaining Member are also
presently being impaired.>>

6.7. The United States also argues that no benefits to Canada are currently being impaired, and
therefore, the level of NI today is zero and the level of suspension that the Arbitrator can authorize
in accordance with Article 22.4 must reflect that level.5® We recall that Article 22.4 of the DSU simply
establishes that the level of suspension authorized by the DSB "shall be equivalent" to the level of
NI. Neither party advocates that Canada should be granted the ability to suspend concessions that
exceeds the level of NI arising from applications of the OFA-AFA Measure to Canadian entities in
terms of direct trade effects. In our view, therefore, Article 22.4 lends no material support to the
United States' argument. We discern no other provisions of the DSU that provide material support
for the United States' argument in this context.

6.8. The United States also discusses four prior arbitration decisions in this context>’, specifically
the same four prior arbitrations Canada referred to in its Methodology Paper.>® In each arbitration,
authorization was granted to suspend concessions in response to the continued maintenance of
measures previously found to be "as such" WTO-inconsistent. The United States argues that these
arbitration decisions are irrelevant for the purpose of the present arbitration because they concerned
measures that were found to be "as such" WTO-inconsistent, whereas the OFA-AFA Measure was
found to be "ongoing conduct".”® In any case, the United States argues that, in these past
arbitrations, which concerned purported future NI, the DSB authorized the suspension of concessions
because "present day" NI existed.?® We discuss each arbitration decision further below, in particular,
to ascertain whether the authorization to suspend concessions with respect to future NI in each case
depended on the existence of a present level of NI.

6.9. In US - 1916 Act (EC) (Article 22.6 - US), the 1916 Act was found to be "as such"
WTO-inconsistent. At the end of the implementation period, the United States argued that because
there were no orders under the Act in place against EC products, the level of NI was zero. The
arbitrator rejected this argument on the basis that it was inconsistent with the panel and
Appellate Body findings that "'the 1916 Act nullifies and impairs benefits accruing to the
European Communities'.6! After rejecting the United States' argument that the level of NI was zero,
the arbitrator then determined "what could legitimately be considered to constitute nullification or
impairment of benefits to the European Communities" in the situation in which the 1916 Act has
been found to be "as such" WTO-inconsistent (i.e. in the event that 1916 Act orders were put in

54 United States' response to Arbitrator question No. 4, para. 14.

55 We note that Article 3.8 of the DSU speaks only in terms of a WTO-inconsistent measure leading to
"a case of nullification or impairment" that "has an adverse impact on other Members".

56 United States' response to Arbitrator question No. 4, para. 15.

57 United States' written submission, paras. 28-34.

58 Canada's methodology paper, para. 5. The arbitrations are: Decisions by the Arbitrators, US - 1916
Act (EC) (Article 22.6 — US); US - Offset Act (Byrd Amendment) (EC) (Article 22.6 - US); US - Upland Cotton
(Article 22.6 - US I); and US - Washing Machines (Article 22.6 - US).

59 United States' written submission, para. 29.

80 United States' response to Arbitrator question No. 4, para. 16; written submission, paras. 28-31.

61 Decision by the Arbitrator, US - 1916 Act (EC) (Article 22.6 - US), paras. 5.48 and 5.50
(quoting Panel Report, US - 1916 Act (EC), para. 6.227).
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place against EC products in the future).62 The arbitrator concluded that NI in that situation would
consist of any final judgments and settlement awards entered against EC companies or their
subsidiaries under the 1916 Act.®3 It declined to include in the NI any claim for a deterrent or "chilling
effect" on EC companies on the basis that such a claim would be too speculative and remote (noting
also that both parties agreed that the chilling effect could not be quantified).%* It also declined to
include existing legal expenses related to pending US court cases because the
European Communities had not meaningfully quantified such costs.6>

6.10. The United States distinguishes the situation in the arbitration in US - 1916 Act (EC) from the
present case on the basis that the EC companies had entered into settlement agreements under the
1916 Act since the expiration of the reasonable period of time, and thus there was existing NI at the
time of the European Communities' request for suspension of concessions.®® In our view, however,
there is nothing in the arbitrator's decision that suggests that its determination of the level of NI
that would arise from the future application of the 1916 Act to EC companies was dependent on a
finding that outstanding settlement awards gave rise to "present" NI. Indeed, the arbitrator found
that amounts with respect to any existing settlement awards had not been quantified by the
European Communities and therefore did not include them in its determination of the level of NI.%”

6.11. Rather, it appears that it was the "as such" nature of the WTO-inconsistency that led the
arbitrator to identify the factors or events that would be eligible for inclusion in a quantification of
any future NI (i.e. should the 1916 Act be applied in the future). The arbitrator explains this in a
section of the decision called "[o]ngoing nullification or impairment".%8 Specifically, the arbitrator
recalls the "as such" nature of the WTO-inconsistency, which it distinguishes from a case where the
WTO-inconsistency is only "as applied". The arbitrator notes that, given the "as such" nature of the
WTO-inconsistency of the 1916 Act, each application of the Act increases the level of NI sustained
by the European Communities and therefore entitles the European Communities to increase
concomitantly the level of its suspension of obligations.®°

6.12. Following the circulation of the decision by the arbitrator in US - 1916 Act (EC)
(Article 22.6 — US) (2004), there were multiple arbitrations authorizing the suspension of
concessions against the United States with respect to the Continued Dumping and Subsidies Offset
Act of 2000 (Byrd Amendment), which was found to be "as such" WTO-inconsistent. The arbitrator
in those proceedings took the view that the disbursements made to US producers under the
Byrd Amendment were economically equivalent to subsidies that may generate import substitution
production. Thus, the arbitrator considered that the benefits nullified or impaired by such
disbursements could correspond to the value of exports from each of the complainants that were
replaced by the United States' domestic production. Accordingly, the arbitrator determined the level
of NI on the basis of an economic model that would measure the extent to which future
disbursements under the Byrd Amendment affected exports from the complainant parties to the
United States, using a model that combined a fixed coefficient calculated on the basis of actual, past
disbursements over the previous three years, with variable amounts for future disbursements.

6.13. The United States argues that, in the Byrd Amendment arbitrations, the NI concerned
"disbursements that had been made and would continue to be made" under the legislation.”®
However, there is nothing in the reasoning or approach of the arbitrator to suggest that, had there
not been prior applications of the Byrd Amendment (i.e. a "current" level of NI), the United States
could have successfully argued that the determination of the level of NI should exclude consideration
of any future disbursements under the Byrd Amendment.

6.14. US - Upland Cotton (Article 22.6 - US I) concerned Brazil's request for countermeasures with
respect to a prohibited subsidy under Article 3.1(a) of the SCM Agreement, which the United States
had been required to withdraw without delay pursuant to Article 4.7 of the SCM Agreement. Brazil
requested authorization to apply countermeasures not only in the specific amount that it had

62 Decision by the Arbitrator, US - 1916 Act (EC) (Article 22.6 - US), para. 5.53.

3 Decision by the Arbitrator, US - 1916 Act (EC) (Article 22.6 - US), paras. 5.58 and 5.61.
%4 Decision by the Arbitrator, US - 1916 Act (EC) (Article 22.6 — US), paras. 5.69-5.70.

65 Decision by the Arbitrator, US - 1916 Act (EC) (Article 22.6 — US), paras. 5.77-5.78.

66 United States' written submission, para. 30.

87 Decision by the Arbitrator, US - 1916 Act (EC) (Article 22.6 - US), para. 6.10.

8 Decision by the Arbitrator, US - 1916 Act (EC) (Article 22.6 — US), paras. 6.14-6.17.

6% Decision by the Arbitrator, US - 1916 Act (EC) (Article 22.6 - US), para. 6.17.

70 United States' written submission, para. 30.
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calculated with reference to the period from the expiration of the implementation period, but also
with respect to future amounts to be calculated by reference to the same formula through which the
present amount had been calculated.’! After noting that the United States did not dispute that it
would be permissible to determine the level of countermeasures through an appropriate formula,
the arbitrator authorized countermeasures that consisted of a specific amount for the FY 2006, and
for subsequent years, an amount that would be variable on an annual basis. This amount would
depend, among other things, on the total amount of transactions under the prohibited subsidy
programme for the most recently concluded fiscal year.”?

6.15. The United States characterizes the US - Upland Cotton (Article 22.6 - US I) arbitration as
one involving "a measure that existed at the time and could continue to exist such that an award
was given for a specific calendar year, as well as for future years".”?> While this may be correct, it
seems that the legally relevant factor was not that an amount of countermeasures was calculated
for FY 2006, as well as for future years, but that the prohibited subsidy programme was maintained
in FY 2006 and subsequently. Likewise, the OFA-AFA Measure existed and continues to exist at all
relevant points in time, even if it is not presently applied to Canadian products.”’# There is nothing
in the arbitrator's analysis that suggests that its decision to authorize annual countermeasures based
on a formula that could be applied to future transactions under the prohibited subsidy programme
turned on the fact that transactions under the prohibited subsidy programme were made in a
"present" period (FY 2006).

6.16. Finally, the United States refers to the more recent arbitrator decision in
US - Washing Machines (Article 22.6 — US) as another instance in which the measures found to be
"as such" WTO-inconsistent were currently applied in US anti-dumping duty (ADD) orders involving
Korean goods and would continue to be used.”> In US - Washing Machines (Article 22.6 - US), the
measures at issue had been found to be WTO-inconsistent both "as applied" with respect to washing
machines from Korea and "as such" with respect to exports from Korea other than washing
machines.”’® The arbitrator determined the level of NI separately for the "as applied" and "as such"
findings of WTO-inconsistency, respectively.””

6.17. There is nothing in the arbitrator's specification of the model pertaining to the level of NI with
respect to the "as such" finding of WTO-inconsistency that suggests it was dependent on the
WTO-inconsistent measure currently being applied in ADD orders involving Korean goods. Indeed,
the arbitrator states that it decided to devise a formula that Korea could use "if and when" the
United States applies the WTO-inconsistent ADD measures to exports from Korea other than washing
machines.”®

6.18. In sum, we do not consider that any of the four prior arbitrations offer support for the
United States' argument that, where the suspension of concessions concerns an "as such" violation
- or concerns any kind of measure, for that matter, including a measure characterized as "ongoing
conduct" - an arbitrator determining the level of NI can include future NI only where it also
determines a level of "present" NI.

6.19. Aside from its arguments regarding the DSU and prior arbitration decisions, the United States
also infers from the absence of any present CVD measure applied to Canada that used the
OFA-AFA Measure that any future NI is "hypothetical" and should therefore be discounted. This
argument by the United States appears to misapprehend the significance of the temporal scope of
NI that may arise from the OFA-AFA Measure. This is so because it does not appear self-evident
that, merely because there are no CVD determinations applying the OFA-AFA Measure that currently

71 Decision by the Arbitrator, US - Upland Cotton (Article 22.6 - US I), para. 4.5.

72 Decision by the Arbitrator, US — Upland Cotton (Article 22.6 - US I), para. 4.279.

73 United States' written submission, para. 30 (referring to Decision by the Arbitrator, US - Upland
Cotton (Article 22.6 — US I), para. 6.5(a)).

74 Here we see that, although the United States argues in its responses to the Arbitrator's questions that
the Arbitrator need not determine that the OFA-AFA Measure does not exist in relation to Canada, the alleged
non-existence of the OFA-AFA Measure may be an implicit element of the overall US case.

75> United States' written submission, para. 30.

76 Decision by the Arbitrator, US - Washing Machines (Article 22.6 - US), paras. 1.4-1.5.

77 The United States had argued, in relation to the "as applied" finding, that the actual level of NI was
zero, and that this argument was rejected by the arbitrator (Decision by the Arbitrator, US - Washing Machines
(Article 22.6 - US), paras. 3.48-3.52).

78 Decision by the Arbitrator, US - Washing Machines (Article 22.6 - US), para. 4.48.
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affect CVD rates on Canadian products, it follows that Canada's request to suspend concessions is
limited to a hypothetical future NI in a manner that is relevant for this arbitration proceeding. Indeed,
the Arbitrator considers it more accurate to characterize Canada's request as asking for authorization
to suspend concessions when actual NI (in the form of effects on direct trade flows) arises from
future CVD determinations concerning Canadian products and containing the OFA-AFA Measure, a
measure which, as the Panel found, is a measure likely to continue in the future. Moreover, the
models proposed by both parties are specifically designed to measure NI when and as it arises in
the future. Such NI would not be too remote or too speculative such that it should not be quantified
in accordance with the prospective model.”?

6.20. This line of reasoning is directly supported, in our view, by the core principles of WTO dispute
settlement. We recall that panels and the Appellate Body have, correctly in our view, explained that
certain measures (e.g. taking the form of rules and norms) can be found to violate the covered
agreements independently from their application in a particular instance, based on the reasoning
that the disciplines of the GATT and WTO are intended to protect not only existing trade but also the
predictability and security needed to conduct future trade.8 We therefore note that in instances
where such measures had not been applied at the time of a subsequent arbitration occurring under
Article 22.6 of the DSU, the United States' approach in this context would nullify an original
complainant's ability to seek redress of the violation via such an arbitration. We discern no basis
upon which to conclude that such an extreme result was the intent of the drafters of the DSU, and
reiterate that we find no support for such a result in the text of the DSU or in prior dispute settlement
practice.8!

6.21. Based on the foregoing, we must reject the United States proposition that present NI must
exist in order for an arbitrator to allow for a non-zero level of NI and equivalent suspension in the
future. It will be recalled that the United States' overall argument in this context, i.e. that the level
of NI must be set and stay at zero, depends on the validity of this proposition. Accordingly, we also
reject the United States' argument that the level of NI must be set and zero and stay at zero.82

7% The United States' argument may also be premised more simply on the notion that the OFA-AFA
Measure may or may not be used against Canadian exporters in the future. This is true. The nature of the
prospective formula itself, however, accounts for this uncertainty because it only results in Canada suspending
concessions if actual NI arises. There appears no reason, therefore, to conclude that this kind of uncertainty, in
this context, materially supports the United States' argument.

80 Thus, the Appellate Body has explained that allowing "as such" claims against "rules or norms that
are intended to have general and prospective application", independently of their application in any particular
instance, serves the purpose of preventing future disputes by "allowing the root of WTO-inconsistent behaviour
to be eliminated." (Appellate Body Report, US - Corrosion-Resistant Steel Sunset Review, para. 82. See also
Appellate Body Report, US - Oil Country Tubular Goods Sunset Reviews, para. 172:

In our view, "as such" challenges against a Member's measures in WTO dispute settlement

proceedings are serious challenges. By definition, an "as such" claim challenges laws,

regulations, or other instruments of a Member that have general and prospective application,

asserting that a Member's conduct — not only in a particular instance that has occurred, but in

future situations as well — will necessarily be inconsistent with that Member's WTO obligations. In

essence, complaining parties bringing "as such" challenges seek to prevent Members ex ante

from engaging in certain conduct. The implications of such challenges are obviously far more

far-reaching than "as applied" claims. (Appellate Body Report, US - Oil Country Tubular Goods

Sunset Reviews, para. 172).

81 See Appellate Body Report, EC - Bananas III, paras. 251-253 (upholding the panel's finding that the
EC had not rebutted the presumption of nullification or impairment, even though the United States had not
exported bananas to the EC, because, inter alia, the United States had an interest in its potential to export
bananas to the EC in the future).

82 We also note that the United States offers that the current level of NI is zero because Canada
currently experiences no trade flow loss due to the OFA-AFA Measure. (See United States' response to
Arbitrator question No. 1, paras. 3 and 7; No. 4, para. 16; and No. 5, para. 19). We note, however, that a
previous Arbitrator has explained, correctly in our view, that it did "not agree with the United States that
nullification or impairment is to be limited in all instances to the direct trade loss resulting from the violation".
(Decision by the Arbitrator, US - Offset Act (Byrd Amendment) (Brazil) (Article 22.6 — US), para. 3.70. See
also Decisions by the Arbitrators, EC and certain member States - Large Civil Aircraft (Article 22.6 - EU),
para. 6.110 (quoting the Byrd Amendment reasoning with approval); and US - 1916 Act (EC) (Article 22.6 -
US), paras. 5.58 and 5.61 (determining the level of NI based on amounts of future settlements and judgments
under the 1916 Act, rather than on the value of direct trade losses). Thus, we also have considerable doubts as
to whether the United States' argument is based on a proper understanding of the substantive scope of NI.
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6.1.2 Propriety of using a prospective model approach and governing principles

6.22. We note that both parties advocate the selection of a prospective model in this proceeding®3,
i.e. a model that will allow Canada to calculate a level of suspension "equivalent" to the level of NI
resulting from the future use of the OFA-AFA Measure against Canadian firms. We note that multiple
prior arbitrators have determined methods of varying complexities (including formulae) through
which the level of suspension would be determined in the future based on the future application of
the measure at issue.8 We discern no reason to conclude that such an approach, under the
circumstances of this dispute, is incompatible with our mandate as described in section 3, above.

6.23. Canada claims that the arbitrator in US - Washing Machines "provided guidance on the
methodological criteria applicable to the calculation of nullification or impairment in circumstances
where the WTO-inconsistent measure has not yet been applied".®> Canada recalls that the arbitrator
in that dispute indicated that: (a) the calculation should result in a predictable level of suspension;
(b) the method should be practical to implement and limit the risk of potential controversies between
the parties; (c) the data relied on should be, as much as possible, verifiable and available to both
parties; and (d) given that a future WTO-inconsistent trade remedy measure may be applied against
any good, the method used to determine nullification or impairment should be "sufficiently generic
to capture any variation" in the types of product and markets.86

6.24. The Arbitrator finds such principles to be valid in determining the level of NI, and the
United States offers no objection to such use. Indeed, we note that principles (a), (b), and (d) go to
the selection of a model that will reliably work in the future under varying circumstances, which, of
course, is essential if a model is to yield a reasoned estimate of a level of NI. Principle (c), in our
view, helps ensure that quality data is used in the calculation of the level of NI. Viewed as such, we
consider that these principles are effectively embedded in our task of selecting a model that will
yield a reasoned estimate of the level of NI.

6.25. We therefore accept Canada's proposal to select a prospective model with which Canada can
determine future levels of NI, and further adopt the four principles discussed above to help guide
our selection of the model.

6.2 Events triggering the application of the prospective model and duration of suspension

6.26. The parties disagree regarding the events that would trigger Canada's right to determine and
apply a given level of suspension of concessions (which this Decision will refer to as "triggering
events"®”), and, to a limited degree, regarding the duration of any such suspension.

6.27. In its Methodology Paper, Canada indicates that its request under Article 22.2 of the DSU
"reflects the nullification or impairment that Canada will suffer if the OFA-AFA measure (i.e., the
ongoing conduct) continues to exist and is applied by the United States to imports from Canada in
future countervailing duty proceedings".8® Canada attaches a footnote to this language stating:
"[c]ountervailing duty proceedings refer to proceedings in which duties resulting from the
OFA-AFA measure could be imposed, including final determinations in investigations, administrative

83 We recall that, as discussed in the preceding section, the United States argued that the level of NI
must be set at zero and remain at zero if there is no present NI caused by the OFA-AFA Measure. However, the
United States never argues that, if the Arbitrator rejected that argument, a prospective model would constitute
an improper way of measuring NI in this proceeding (see e.g. United States' written submission, section IV
(raising specific objections to Canada's methodology "in the alternative" to its earlier arguments in section III
regarding the presence of NI), and para. 65 (acknowledging that "neither the DSU nor past arbitrator decisions
preclude the possibility that an arbitrator might base the level of concessions on a formula").

84 Decisions by the Arbitrators, US — Washing Machines (Article 22.6 — US); US - Upland Cotton
(Article 22.6 - US I); US - Offset Act (Byrd Amendment) (EC) (Article 22.6 — US); and US - 1916 Act (EC)
(Article 22.6 - US).

85 Canada's methodology paper, para. 6.

86 Canada's methodology paper, para. 6 (quoting Decision by the Arbitrator, US - Washing Machines
(Article 22.6 - US), paras. 4.49-4.52).

87 See para. 6.36, below (providing a more comprehensive definition of "triggering events").

88 Canada's methodology paper, para. 3.
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reviews, new shipper reviews, expedited reviews, changed circumstances reviews and sunset
reviews".89

6.28. Canada subsequently confirmed that, in its view, triggering events would fall into one of two
baskets of proceedings: (a) a proceeding resulting in "a countervailing duty order or a final
determination that imposes the AFA resulting from the OFA-AFA Measure"; or (b) sunset reviews
which could extend the application of AFA".°0 Proceedings falling under basket (a), according to
Canada, are those that result in the issuance of CVD orders, determinations, or final results resulting
from original CVD investigations®!, "administrative reviews"92, "new shipper reviews"?3, "expedited
reviews"?4, and "changed circumstance reviews".?> Basket (b), according to Canada, consists of
"sunset reviews".%¢ Canada later clarified, however, that, in its view the OFA-AFA Measure can arise
in any US CVD proceeding, and triggering events should not therefore be limited to the specific
proceedings currently defined under US law.®” Canada also specifically indicates that, concretely, it
is the issuance of a CVD order (in the case of an original investigation) or the final results of other
types of CVD proceedings, which qualify as the triggering event.®®

6.29. Regarding the duration of Canada's suspension of concessions resulting from a given
application of the OFA-AFA Measure to a Canadian company, Canada has explained that after a
triggering event, Canada would immediately calculate a level of NI and suspend concessions.?®
Canada indicates that the suspension of concessions would only remain in place for the period of
time during which a CVD rate that was determined with the OFA-AFA Measure remains in place.!00

89 Canada's methodology paper, fn 6 to para 3.

°0 Canada's response to Arbitrator question No. 35, para. 38.

°1 Canada notes that after the issuance of an original CVD order importers pay estimated CVDs in the
amount established under that order, but final duties will only be determined and assessed at the time of a
subsequent administrative review (Canada's response to Arbitrator question No. 35, para. 41). Canada also
considers that "an aggregate CVD investigation or administrative review", when the USDOC calculates a single
CVD rate for all companies in the country, could also qualify as triggering events (Canada's response to
Arbitrator question No. 268; comments on United States' response to Arbitrator question No. 229, para. 97).

92 See 19 U.S.C. § 1675 (Exhibit CAN-53); 19 C.F.R. § 351.213 (Exhibit CAN-54); and 19 CFR 351.213
(Exhibit CAN-100). Canada notes that administrative reviews occur upon the request of an interested party,
which may occur each year following the issuance of the relevant CVD order (Canada's response to Arbitrator
question No. 35, paras. 42-44). See also Canada's response to Arbitrator question No. 189, fn 34 to para. 49.
Canada also notes that administrative reviews will examine the preceding "period of review", which is normally
the most recently completed calendar year (Canada's response to Arbitrator question No. 35, para. 42 and fn
59 thereto). The final results of the administrative review will definitively establish the retroactive duty rate
applied to imports from the period of review and simultaneously establish the same estimated rate going
forward (Canada's response to Arbitrator question No. 35, para. 44).

93 See Exhibit CAN-53, subsection (a)(2)(B); 19 C.F.R. § 351.214 (Exhibit CAN-55).

%4 Canada claims that the USDOC conducts "expedited reviews" under Exhibit CAN-55, although the
validity of using this regulation for this purpose is currently the subject of litigation and thus may change in the
future (Canada's response to Arbitrator question No. 35, fn 70 to para. 48).

95 See Exhibit CAN-53, subsection (b). See also Canada's response to Arbitrator question No. 35
(generally explaining USDOC proceedings that could qualify as triggering events). Canada provides evidence
that the USDOC may ask the OFA-AFA question in all such proceedings and may verify the information received
(see Canada's response to Arbitrator question No. 35, fn 53 to para. 40 (original investigations), fn 62 to
para. 43 (administrative reviews), fns 67 and 68 to para. 46 (new shipper reviews), and fns 71 and 72 to
para. 48 (expedited reviews)). Canada asserts more generally that the scope of "changed circumstances"
reviews allows for the application of the OFA-AFA Measure (Canada's response to Arbitrator question No. 35,
para. 50).

% See Exhibit CAN-53, subsection (c) ("Five-year review"); 19 C.F.R. § 351.218 (Exhibit CAN-61)
("Sunset reviews under section 751(c) of the Act").

97 Canada's response to Arbitrator question No. 285, para. 25. Canada more recently explained that,
because the USDOC does not ask the OFA-AFA question in sunset reviews and does not conduct verification as
part of sunset reviews, sunset reviews would not usually qualify as triggering events. (Canada's response to
Arbitrator question No. 188, para. 46).

%8 Canada's comments on the United States' response to Arbitrator question No. 185, para. 15 and fn 13
thereto; Canada's response to Arbitrator question No. 35, paras. 40-50. Canada recognizes that, in an
investigation, the final CVD determination only takes effect after the USDOC has issued a positive subsidization
finding and the USITC publishes a positive determination as to injury to the domestic industry (Canada's
response to Arbitrator question No. 124, fn 48 to para. 54). Thus, following a CVD investigation, it is the
issuance of a CVD order that would trigger the application of the model rather than the issuance of the USDOC
subsidization findings. See also Canada's response to Arbitrator question No. 35, para. 41.

9% Canada's response to Arbitrator question No. 79, para. 169.

100 Canada's response to Arbitrator question No. 35, para. 55; comments on the United States' response
to Arbitrator question No. 285, para. 19.
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Canada clarifies, however, that a delay may exist between a relevant triggering event and Canada's
actual suspension of concessions following that triggering event (owing primarily to the time it takes
for Canada to calculate the level of NI under the procedures the Arbitrator ultimately adopts), and
therefore "Canada reserves the right to suspend concessions for an amount of time that is equivalent
to the entire amount of time for which the United States applies the AFA resulting from the
OFA-AFA measure."101

6.30. The United States generally asserts that "Canada would be able to impose countermeasures
if the challenged measure were applied in assigning a CVD rate in the final determination of either
a CVD investigation or administrative review of Canadian products and a duty were, in fact,
assessed".192 By way of background, the United States explains that, under the US retrospective
system, a USDOC investigation results only in the collection of estimated duties going forward,
referred to as "cash deposits", but it is only appropriate to trigger Canada's calculating a level of NI
and the suspension of concessions once duties are actually assessed.!%3 The United States clarifies
that this assessment would occur as a result of an administrative review!%* if one is requested, or,
if such a review is not requested, then duties would be assessed based on the CVD rates most
recently established at the time the administrative review would have occurred had it been
requested.10>

6.31. Specifically with respect to the USDOC proceedings that may give rise to triggering events,
the United States disagrees with Canada that "new shipper reviews, expedited reviews, changed
circumstances reviews, and sunset reviews are within the scope of this arbitration".1% In the
United States' view, this is so because the OFA-AFA Measure is an unwritten measure, the existence
of which was demonstrated in the panel proceeding with instances of the measure's use in only
investigations and administrative reviews, and thus that evidence inherently restricts the
OFA-AFA Measure's existence and/or WTO-inconsistency to the context of investigations and
administrative reviews. In support of this line of reasoning, the United States recalls the
Appellate Body's guidance in Argentina — Import Measures to the effect that "'the constituent
elements [of a challenged measure] that must be substantiated with evidence and arguments in
order to prove the existence of a measure challenged will be informed by how such measure is
described or characterized by the complainant.''197 The United States further asserts that only
administrative reviews can give rise to a triggering event because Canada should not be able to start
suspending concessions until duties are definitively assessed on the basis of a WTO-inconsistent
duty rate.1%8 Finally, the United States argues that verification - the occurrence of which is necessary

101 Canada's response to Arbitrator question No. 35, para. 53. See also response to Arbitrator question
No. 123.

102 United States' response to Arbitrator question No. 35, para. 100. (emphasis omitted) The
United States further notes that it would consider suspension of concessions to be appropriate only after a CvVD
order is in place, rather than following a final determination by the USDOC, since an order would only be issued
following an affirmative determination of injury to the domestic industry by the USITC (United States' response
to Arbitrator question No. 173, para. 89).

103 United States' response to Arbitrator question No. 35, para. 101 (also clarifying that an
"investigation", in this context, according to the United States, is "a proceeding initiated by Commerce to
determine the existence and degree of any alleged countervailable subsidy, as contemplated by Article 11 of
the SCM Agreement.")

104 An "administrative review", in this context, according to the United States, refers to "annual
assessment reviews under the U.S. retrospective duty assessment system, as defined by 19 U.S.C. § 1675(a)."
(United States' response to Arbitrator question No. 35, para. 102).

105 United States' response to Arbitrator question No. 35, fn 162 to para. 113; No. 87, paras. 247-253;
and No. 107, para. 272. See also 19 CFR § 351.212 (Exhibit USA-18).

106 United States' response to Arbitrator question No. 35, para. 103 (referring to Canada's methodology
paper, para. 3 and fn 6 thereto). The United States further asserts that if original investigations and
administrative reviews cease to exist under US law, then, logically, the OFA-AFA Measure would cease to exist
as well (United States' response to Arbitrator question No. 285, para. 16). The United States also considers
that aggregate investigations are also not within the scope of this proceeding because no aggregate
investigations were used to demonstrate the existence of the OFA-AFA Measure before the Panel
(United States' response to Arbitrator question No. 229, paras. 145-146).

107 United States' response to Arbitrator question No. 35, para. 103 (quoting Appellate Body Reports,
Argentina — Import Measures, para. 5.108). See also generally United States' response to Arbitrator question
No. 35(b).

108 United States' response to Arbitrator question No. 130, paras. 17-20. See also response to Arbitrator
question No. 35, paras. 107 ("[t]he imposition of countermeasures may only occur for the duration of the
assessment of an affected CVD duty") (emphasis omitted) and 102; and No. 87, paras. 247-253.
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for the OFA-AFA Measure to arise - is not required in changed circumstances reviews, new shipper
reviews, and expedited reviews.109

6.32. Regarding the duration of Canada's suspension of concessions resulting from a given
application of the OFA-AFA Measure to a Canadian company, the United States considers that
Canada should be able to suspend concessions for the duration of the application of a
WTO-inconsistent CVD rate, under the caveat that Canada could only start to suspend concessions
following the actual assessment of the duties collected pursuant to the WTO-inconsistent CVD
rate.110

6.33. In response, Canada argues that neither the Panel nor the Appellate Body found that the
OFA-AFA Measure could arise only in investigations and administrative reviews. While Canada does
not dispute that the evidence on which Canada relied before the Panel to prove the existence of the
OFA-AFA Measure was limited to examples taken from investigations and administrative reviews,
Canada argues that there is no reason to conclude that the precise content of the OFA-AFA Measure
includes such a limitation.1!

6.34. Canada further responds that the United States' suggestion that only assessment of duties
following an administrative review can serve to trigger Canada's right to suspend concessions "would
produce results that bear no relationship to the actual level of nullification or impairment”, and would
"delay and even insulate the United States from suspension of concessions".112 Canada underlines
in this context that, following an investigation in which WTO-inconsistent CVDs are assigned to
Canadian goods, the relevant Canadian goods are affected by the CVDs at that time as a practical
matter because Canadian companies make relevant pricing and sales decisions based on those
assigned CVD rates, rather than waiting months or even years for the results of a subsequent
administrative review. Canada also considers that the delay in Canada suspending concessions
following an investigation in which WTO-inconsistent CVDs were imposed that would result from the
United States' proposal would be inconsistent with the principle that compliance should be prompt,
and that the US position in this context is contrary to positions it has expressed in other
arbitrations.!13

6.35. The Arbitrator notes that the parties' arguments in this context relate to two separate but
related issues, i.e. the US CVD proceedings that can qualify as triggering events and the duration of
suspension with respect to any particular instance of the USDOC using the OFA-AFA Measure. We
address each in turn below.

6.2.1 Triggering events

6.36. At the outset, we will first clarify what a "triggering event" is for purposes of this Decision. A
triggering event, as we will use that term moving forward, is any event that either gives Canada the
right to determine a level of NI and suspend concessions, or which requires a modification to a
previously calculated level of NI. The parties agree that these events take three general forms,
i.e. (a) whenever at least one unaffected company becomes an affected company; (b) at least one
affected company is assigned a new CVD rate that is also affected by the OFA-AFA Measure; or (c) at
least one affected company becomes an unaffected company.114 Such events must occur within the

109 United States' comments on Canada's response to Arbitrator question No. 188, paras. 24-28.

110 United States' response to Arbitrator question No. 130, paras. 17-20. See also response to Arbitrator
question No. 35, para. 107 ("[t]he imposition of countermeasures may only occur for the duration of the
assessment of an affected CVD duty"). (emphasis omitted)

111 Canada's response to Arbitrator question No. 188, paras. 40-46.

112 Canada's response to Arbitrator question No. 124, para. 53.

113 Canada's response to Arbitrator question No. 124, paras. 53-59.

114 See e.g. Canada's response to Arbitrator question No. 245, para. 222; United States' response to
Arbitrator question No. 245, para. 169; Canada's comments on the United States' response to Arbitrator
question No. 245, para. 121; United States' comments on Canada's response to Arbitrator question No. 245,
para. 157. We note that both parties have confirmed that Canada would be able to discern when a company
subject to an affected all-others rate becomes an unaffected company, even though no exhaustive list of
companies subject to the all-others rate exists in the record of any USDOC proceeding (Canada's response to
Arbitrator question No. 282, paras. 10-13; United States' response to Arbitrator question No. 282,
paras. 11-12; Canada's comments on the United States' response to Arbitrator question No. 282,
paras. 10-11; and United States' comments on Canada's response to Arbitrator question No. 282, para. 10).
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context of a USDOC CVD proceeding in order to qualify as a triggering event.!!> This Decision will
refer to such events collectively as "triggering events". All triggering events, in our view, will require
Canada to determine what the proper level of NI is resulting from the triggering event.

6.37. Regarding triggering events, the parties contest two issues: (a) which US CVD proceedings
could qualify as giving rise to a triggering event (in the specific sense that it would give Canada the
right to determine a level of NI and suspend concessions if the OFA-AFA Measure were used in that
proceeding) as a legal matter; and (b) which US CVD proceedings could qualify as giving rise to a
triggering event (in the specific sense that it would give Canada the right to determine a level of NI
and suspend concessions if the OFA-AFA Measure were used in that proceeding) as a factual matter.
This section addresses such legal and factual considerations in turn.

6.2.1.1 Legal considerations

6.38. With respect to the USDOC proceedings that may give rise to a triggering event as a legal
matter, we recall that Canada indicates that the OFA-AFA Measure could be used in a humber of
different USDOC CVD proceedings, and the measure's WTO-inconsistency is not legally tied to any
particular such proceeding. Thus, in Canada's view, a triggering event occurs whenever the USDOC
applies the OFA-AFA Measure and a CVD rate affected by that application is imposed on Canadian
imports.116 The United States argues that, as a legal matter, the OFA-AFA Measure's existence, and
thus WTO-inconsistency, may only arise in investigations and administrative reviews because the
evidence that Canada used to establish the existence of the OFA-AFA Measure before the Panel was
limited to examples taken from these two specific types of proceedings.!!”

6.39. We are not convinced by the United States' submission on this point. In our view, the
United States' position conflates the scope of evidence the Panel relied upon to establish the
existence of the unwritten "ongoing conduct" measure with the findings of the Panel on the precise
content of that measure. It is true that a party, when attempting to establish the existence of an
unwritten measure, must do so with reference to evidence adduced to a panel. However, it is for a
panel to evaluate that evidence and determine whether the alleged measure exists, and whether
and how that measure is WTO-inconsistent.118 Without reference to the scope of the Panel's findings,
therefore, the United States' argument is necessarily lacking.

6.40. Further, we find no support for the United States' position in the adopted findings in this
dispute. Although the United States is correct that the relevant evidence Canada used to
demonstrate the existence of the OFA-AFA Measure consisted of examples of the application of the
OFA-AFA Measure in investigations and administrative reviews!!®, we discern no language in either
the Panel Report or Appellate Body Report indicating that the OFA-AFA Measure or its
WTO-inconsistency would only arise in those two kinds of specific CVD proceedings. Rather, certain
findings made by the Panel and Appellate Body appear to contradict the United States' position. In
this regard, we recall that the Panel, as upheld by the Appellate Body, found that the
OFA-AFA Measure was found to constitute an unwritten "measure" capable of being challenged in
WTO dispute settlement (specifically in the form of "ongoing conduct") because it was attributable
to the United States!?9, had a precise content, had repeated application, and was likely to continue

115 The parties agree on this point (Canada's response to Arbitrator question No. 289, paras. 38-39;
United States' response to Arbitrator question No. 289, paras. 27-29.

116 See section 6.2, above (summarizing party arguments).

117 See section 6.2, above (summarizing party arguments).

118 This observation is consistent with the statements by the Appellate Body in Argentina — Import
Measures that the United States submits in support of its argument in this context. That is: "the constituent
elements [of a challenged measure] that must be substantiated with evidence and arguments in order to prove
the existence of a measure challenged will be informed by how such measure is described or characterized by
the complainant.") (Appellate Body Reports, Argentina - Import Measures, para. 5.108). (emphasis added) The
Appellate Body never indicated, however, that a measure's existence is necessarily limited to the specific
factual circumstances reflected in the evidence adduced to support that existence. Indeed, if this were the
case, it would appear to subject the determination of the existence of a measure to an arbitrary selection of
such factual circumstances. For example, one could argue that the OFA-AFA Measure could only exist when
used in CVD proceedings involving the exact same products as were involved in the CVD proceeding examples
adduced to the Panel.

119 See Panel Report, Tables 1-4.

120 Attribution was not materially challenged by the United States in the Panel proceedings and was not
a major topic of discussion in either the Panel Report or the Appellate Body Report.
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to be applied in the future.'2! The Panel, as upheld by the Appellate Body, then found that the
OFA-AFA Measure was inconsistent with Article 12.7 of the SCM Agreement.!22 The precise content
of the OFA-AFA Measure has already been described in section 5, above!?3, and nowhere does that
precise content indicate that the OFA-AFA Measure, or its WTO-inconsistency, may only arise in the
context of any specific CVD proceedings. In short, the precise content of the OFA-AFA Measure is
silent as to the type of proceeding in which the OFA-AFA Measure may arise. Rather, the Panel, as
upheld by the Appellate Body, concluded more simply and broadly that the OFA-AFA Measure, as
defined by its precise content, was inconsistent with Article 12.7 of the SCM Agreement.2* Thus, a
plain reading of the Panel's relevant findings leads to the conclusion that the OFA-AFA Measure is
inconsistent with Article 12.7 of the SCM Agreement whenever the precise content of the measure
arises.

6.41. The Appellate Body, in our view, confirmed that understanding in its Report. In particular, we
note that, before the Appellate Body, the United States challenged the strength of certain evidence
used to establish the precise content of the OFA-AFA Measure because, inter alia, the evidence
consisted of "different fact patterns, dissimilar results, and different segments of CVD
proceedings".12> The Appellate Body rejected this argument, stating that "the fact that the[]
examples [provided by Canada] concern different segments of CVD proceedings is not material,
because the conduct at issue may arise at any segment where the USDOC conducts verification. In
this regard, we note that these determinations all concern the identification of information at
verification."126 We consider this to be a sufficiently clear confirmation that the OFA-AFA Measure
and its WTO-inconsistency is not legally limited to any particular CVD proceeding, but arises
whenever the elements of its "precise content" are present.12?

6.42. We therefore consider that, in keeping with the adopted findings in this dispute, a triggering
event occurs when the United States applies the OFA-AFA Measure (as defined by its precise content)
in any CVD proceeding.

6.2.1.2 Factual considerations

6.43. The parties' second disagreement regarding triggering events concerns whether original
investigations, specifically, should qualify as triggering events for factual reasons. The United States
argues that original CVD investigations should not qualify as triggering events because CVDs
imposed as a result of an investigation only give rise to the collection of estimated duties in the form
of cash deposits which are not definitively assessed under the United States' retrospective system
until the time of a potential and subsequent administrative review.!28

6.44. We first observe that, as explained by both parties, under the United States' retrospective
CVD duty system, it is true that CVDs first imposed under a CVD order arising out of an original
investigation are estimated duties that are then collected going forward in the form of cash

121 panel Report, paras. 7.304 and 7.332; Appellate Body Report, para. 6.5(a).

122 panel Report, para. 8.4(b); Appellate Body Report, para. 6.9(b).

123 The Appellate Body upheld the Panel's characterization of the precise content of the
OFA-AFA Measure "as the USDOC asking the OFA question and, where the USDOC discovers information during
verification that it deems should have been provided in response to the OFA question, applying AFA to
determine that such information amounts to countervailable subsidies". Appellate Body Report, para. 5.24.

124 See Panel Report, paras. 7.333-7.334.

125 Appellate Body Report, para. 5.22 (referring to United States' appellant's submission, paras. 21-22).
See also United States' response to Arbitrator question No. 35, para. 102 (indicating that administrative
reviews are a particular "'segment'" of a CVD proceeding).

126 Appellate Body Report, para. 5.23 (referring to Canada's appellee's submission, para. 48).
(emphasis added) We further note that the Appellate Body explained:

[Blefore the Panel, Canada submitted that the alleged OFA-AFA measure consists in the USDOC

asking the OFA question and, where the USDOC discovers information during verification that it

deems should have been provided in response to that question, applying AFA to determine that

the discovered information amounts to countervailable subsidies. As before the Panel, Canada

contends on appeal that this alleged measure has been repeatedly applied since 2012 whenever

the relevant circumstances arose.
(Appellate Body Report, para. 5.30 (emphasis added; fn omitted)).

27 In this context, we underline that we have no discretion to deviate from the adopted findings in this
dispute.

128 See section 6.2, above (summarizing party arguments).
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deposits.12? The ultimate amount of duties definitively assessed for that time period, however, is
decided upon the performance of a subsequent administrative review or at the time that such an
administrative review could have occurred but did not. As Canada observes, however, it appears
wholly reasonable to assume that the imposition of CVDs on a particular good that initiates the
collection of estimated duties (as a result of, inter alia, original investigations) for subsequent
assessment would cause changes in pricing decisions by relevant economic actors regarding that
good, such that its competitiveness in the US market would be affected in a manner that, in
particular, the parties' proposed models would capture as a measurable level of NI. The
United States offers no rationale for why a CVD order imposing CVDs following an investigation
would not have this effect, and we discern none. We therefore reject the United States' argument in
this context.130

6.2.2 Duration and timing of suspension

6.45. Regarding the duration of suspension, the parties agree that Canada, with respect to a given
level of NI, should be able to suspend concessions for only the length of time during which a given
CVD rate (or CVD rates) affected by the OFA-AFA Measure that yielded that level of NI is (or are) in
place.!31 We discern no reason to think that this approach is incompatible with the "equivalence"
standard in Article 22.4 of the DSU, and therefore adopt this proposal.

6.46. We further note that there will be a delay between the imposition of WTO-inconsistent CVD
rates and the suspension of concessions. This is mainly so because it will take Canada time to
calculate a level of NI with the chosen model. Additionally, we take special note that Canada has
expressly indicated that it should be allowed to suspend concessions as soon as Canada can calculate
a given level of NI following a triggering event, and that Canada would do so.!32 In light of such
circumstances, we thus clarify that the duration of suspension in relation to a given application of
the OFA-AFA Measure will begin to run from the time when Canada first suspends concessions, not
from the time of the imposition of WTO-inconsistent CVDs.133

129 See section 6.2, above (summarizing party arguments).

130 We also note Canada's explanation that changes to the USDOC's list of companies' cross-owned
affiliates during a changed circumstances review could qualify as an independent triggering event, because
such a change could affect a specific company's status as affected or unaffected. (Canada's response to
Arbitrator question No. 284, para. 23 (see paras. 8.73 to 8.76, below, discussing "cross-owned affiliates").
See also United States' comments on Canada's response to Arbitrator question No. 284, para. 14 (indicating
that a change in composition of cross-owned affiliates would typically not qualify as an independent triggering
event, although such an event could occur). However, Canada subsequently stated its view that such an effect
would likely, in fact, have a negligible effect on the level of NI and therefore it would be reasonable to exclude
such an event as a triggering event (Canada's comments on the United States' response to Arbitrator question
No. 284, para. 17). Canada offers no material support for its claim that such a change would have a negligible
effect on the level of NI. We therefore repeat that we consider that any USDOC proceeding, including changed
circumstance reviews, that results in a change in the composition of companies that are affected or unaffected,
can be a triggering event.

131 "Both parties agree that Canada may only suspend concessions for the duration of the challenged
measure" (United States' response to Arbitrator question No. 289, para. 27 (referring to Canada's response to
Arbitrator question No. 245)). See also United States' response to Arbitrator question No. 35(c), para. 107
(explaining that the duration of suspension should last "for the duration of the assessment of an affected CVD
duty") (emphasis omitted), and No. 130, paras. 17-20; Canada's response to Arbitrator question No. 35,
para. 55.

132 See e.g. Canada's response to Arbitrator question No. 123, para. 52 ("For example, if Commerce
initiated a countervailing duty investigation in 2023 that ended with a final determination imposing duties by
applying the OFA-AFA measure in January of 2024, Canada would start suspending concessions as soon as it
has finished calculating NI and then suspend concessions a few months later in 2024."); Canada's response to
Arbitrator question No. 79, para. 169 ("[I]f the United States were to apply an OFA-AFA measure in the future,
Canada should be in a position to immediately calculate nullification or impairment and suspend concession or
other obligations.").

133 Canada has also indicated that Canada could effectively administer suspension of concessions under
this temporal framework (Canada's response to Arbitrator question No. 123, paras. 47-52). Although the
United States has indicated that it may be beneficial to specify a time by when Canada must start to suspend
concessions following a triggering event, we ultimately decline to set such a deadline (United States' response
to Arbitrator question No. 123, paras. 14-16; No. 185, paras. 11-13; and No. 254, paras. 172-174. See also
Canada's response to Arbitrator question No. 185, paras. 30-33; comments on the United States' response to
Arbitrator question No. 185, paras. 12-15; and No. 254, paras. 125-129) (all arguments against such a
deadline)).
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6.47. An example of this process may be useful to consider further: Assume that a CVD rate affected
by the OFA-AFA Measure was imposed on only one Canadian company on 1 January of Year X, and
that CVD rate is replaced by a WTO-consistent CVD rate on 1 January of Year X+1. Further assume
that Canada begins to suspend concessions on 1 February of Year X. In this scenario, Canada may
continue to suspend concessions until 1 February of Year X+1. We therefore note that the
United States has cited Article 22.8 of the DSU for the proposition that "when an affected company
becomes an unaffected company, Canada must either terminate or modify the level of nullification
or impairment previously calculated".134 In citing this provision, insofar as the United States implies
that Canada, in the example earlier in this paragraph, would have to terminate suspension of
concessions on 1 January of Year X+1, we disagree. Article 22.8 of the DSU, in contrast, addresses
termination of suspension of concessions due to, inter alia, substantive compliance with the
recommendations and rulings of the DSB.135 Such substantive compliance, in this dispute, would be
made with reference to the OFA-AFA Measure, the existence of which is broader than any particular
instance of its use.!36 We thus consider Article 22.8 of the DSU inapposite in this specific context.

6.48. Under the circumstances of this proceeding, therefore, we consider that, with respect to a
given level of NI calculated via the methodology articulated in this Decision, Canada may suspend
concessions for the length of time during which a given CVD rate (or CVD rates) affected by the
OFA-AFA Measure that yielded that level of NI is (or are) in place. That durational clock will start to
run in a given instance when Canada first suspends concessions with respect to that level of NI.

6.2.3 Conclusion

6.49. Based on the foregoing, the Arbitrator finds that a triggering event (i.e. an event that would
give Canada the right to determine the level of NI and suspend concessions if the OFA-AFA Measure
were used in that proceeding) occurs when the United States applies the OFA-AFA Measure (as
defined by its precise content) in any US CVD proceeding and then imposes a CVD rate to Canadian
goods that is affected by that application. Canada will then calculate a relevant level of NI and
suspend concessions. Canada will thereafter modify (or remove entirely) the level of suspension
upon the occurrence of subsequent triggering events. Canada may, with respect to a given level of
NI, continue to suspend concessions for a maximum period of time equal to the period of time during
which the relevant affected CVD rate (or rates) that yielded the relevant level of NI was (or were)
in place.

6.3 The appropriate counterfactual
6.3.1 Legal standard

6.50. Counterfactuals are tools commonly used by arbitrators acting under Article 22.6 of the DSU
to determine the level of NI caused by the WTO-inconsistent measures.137 A counterfactual relates
to "'a hypothetical scenario that describes what would have happened in terms of trade flows had
the responding party implemented the DSB recommendations and rulings'.38 This hypothetical
scenario is then "compared with the actual situation ... where the Member has yet to come into
compliance - in order to quantify the trade effect caused by that Member's failure to comply".13° It
may be necessary to make assumptions to answer the hypothetical question of what would happen
if the original respondent, in this case the United States, achieved compliance with the DSB
recommendations and rulings.#9 However, rather than prejudging how exactly the United States
would have implemented the DSB recommendations and rulings at issue, or speculating on which

134 United States' response to Arbitrator question No. 289, para. 27.

135 See Decision by the Arbitrator, EC and certain member States - Large Civil Aircraft (Article 22.6 —
EU), para. 6.54 (explaining that cessation of suspension of concessions under Article 22.8 of the DSU pertains
to "substantive compliance" with a Member's WTO obligations).

136 See fn 53 to para. 6.4, above.

137 Decision by the Arbitrator, US - Anti-Dumping Methodologies (China) (Article 22.6 - US), para. 5.2.

138 Decision by the Arbitrator, US - Washing Machines (Article 22.6 - US), para. 3.7 (quoting Decision
by the Arbitrator, US - Tuna II (Mexico) (Article 22.6 — US), para. 4.4). See also Decision by the Arbitrator,
US - Anti-Dumping Methodologies (China) (Article 22.6 — US), para. 5.1 (quoting Decision by the Arbitrator,
US - Tuna II (Mexico) (Article 22.6 — US), para. 4.4).

13% Decision by the Arbitrator, US - Washing Machines (Article 22.6 - US), para. 3.7. (fns omitted)

140 See e.g. Decision by the Arbitrator, US - Anti-Dumping Methodologies (China) (Article 22.6 - US),
para. 5.2.
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would be the "'most likely" compliance scenario!#!, an Article 22.6 arbitrator should instead evaluate
whether the original complainant, in this case Canada, has offered a plausible or reasonable
counterfactual scenario.!*? According to the arbitrator in US - Gambling (Article 22.6 - US), the
considerations of plausibility and reasonableness are connected to the nature and scope of benefits
that are nullified or impaired by the measure at issue.'3 We consider such previous guidance
instructive.

6.51. The parties' arguments with respect to the appropriate counterfactual raise three key issues:
(a) the appropriate general counterfactual; (b) the calculation of counterfactual company-specific
CVD rates with respect to companies to which the OFA-AFA Measure is applied; and (c) the
calculation of counterfactual "all-others" rates (and so-called "non-selected rates"!44) in CVD
investigations and administrative reviews in which the OFA-AFA Measure is applied to at least one
company. We address each in turn.

6.3.2 General counterfactual

6.52. Canada argues that the "level of nullification or impairment should be determined in light of
the fact that the U.S. ongoing conduct continues to exist and that WTO-inconsistent duties resulting
from the OFA-AFA measure may be applied in the future to Canadian imports of any good that is
subject to U.S. countervailing duty proceedings".45 Canada proposes to measure the level of NI to
Canada by comparing the real-world situation "with a counterfactual scenario in which the
OFA-AFA measure is eliminated as a practice against Canadian exporters".14¢ More specifically,
Canada explains that this would entail a scenario in which the USDOC ceases to apply AFA to
determine that OFA discovered during verification amounts to a countervailable subsidy.14”

6.53. The United States agrees with Canada that the appropriate general counterfactual is one in
which the OFA-AFA Measure is eliminated in CVD investigations vis-g-vis Canadian firms. More
specifically, the United States explains that this would entail a scenario in which the USDOC ceases
to apply AFA to determine that OFA discovered during verification amounts to a countervailable
subsidy.148

6.54. The Arbitrator notes that the parties agree on the relevant general counterfactual. That is, a
scenario in which the USDOC, while conducting a CVD proceeding involving Canadian firms, may still
ask the OFA question and discover OFA upon verification, but ceases to apply AFA to determine that
the discovered OFA is a countervailable subsidy. This appears a reasonable and plausible overall

141 Decision by the Arbitrator, US - Anti-Dumping Methodologies (China) (Article 22.6 - US), para. 5.2
(quoting Decision by the Arbitrator, US — Gambling (Article 22.6 - US), para. 3.26).

142 See e.g. Decisions by the Arbitrators, US - Anti-Dumping Methodologies (China) (Article 22.6 - US)
para. 5.2; US - Tuna II (Mexico) (Article 22.6 — US), para. 4.5; US - Washing Machines (Article 22.6 - US),
para. 3.10); and US - Gambling (Article 22.6 - US), para. 3.27.

143 Decision by the Arbitrator, US - Gambling (Article 22.6 — US), para. 3.30. "[T]o the extent that the
estimation of the level of nullification or impairment requires certain assumptions to be made as to what
benefits would have accrued, in a situation where compliance would have taken place, such assumptions
should be reasonable, taking into account the circumstances of the dispute, in order for the proposed level of
suspension to accurately reflect the benefits accruing to the complaining party that have actually been nullified
or impaired." (Decision by the Arbitrator, US - Gambling (Article 22.6 - US), para. 3.30).

144 The non-selected rate arises due to the fact that the USDOC will not necessarily individually
investigate all companies participating in an administrative review. The participating companies that are not
individually investigated are assigned a "non-selected rate" which is calculated in the same manner as the
all-others rate. The non-selected rates do not replace the all-others rate, which remains active and unchanged
throughout USDOC CVD proceedings with respect to a given CVD order (United States' response to Arbitrator
question No. 207, paras. 67-97, and No. 253, para. 171; Canada's response to Arbitrator question No. 189,
fn 35 to para. 49). The parties have explained that the USDOC identifies the companies subject to a
non-selected rate. (Canada's response to Arbitrator question No. 271, para. 289; United States' response to
Arbitrator question No. 282, para. 11).

145 Canada's methodology paper, para. 9.

146 Canada's methodology paper, para. 10. See also Canada's response to Arbitrator question No. 8,
para. 13.

147 Canada's response to Arbitrator question No. 8, para. 13. Canada does not consider that the
counterfactual entails a scenario in which the USDOC ceases to ask the OFA question (Canada's response to
Arbitrator question No. 8, para. 13).

148 United States' response to Arbitrator question No. 8; and written submission, para. 45. The
United States does not consider that the counterfactual entails a scenario in which the USDOC ceases to ask
the OFA question (United States' response to Arbitrator question No. 8, para. 40).
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compliance scenario. Indeed, the OFA-AFA Measure involves "the USDOC asking the OFA question
and, where the USDOC discovers information during verification that it deems should have been
provided in response to the OFA question, applying AFA to determine that such information amounts
to countervailable subsidies".1#® Howeuver, it is in fact the application of AFA to determine that the
OFA is a countervailable subsidy, specifically, that is the source of the WTO-inconsistency of the
OFA-AFA Measure.!50

6.55. We therefore adopt as a general counterfactual a scenario in which the USDOC, in CVD
proceedings, stops using AFA to determine that discovered OFA are countervailable subsidies with
respect to Canadian firms. The application of this general counterfactual has material implications in
two more specific contexts, i.e. the calculation of counterfactual individual CVD rates and
counterfactual all-others CVD rates. We address these in turn below.

6.3.3 Company-specific CVD rates

6.56. Canada argues that, if the OFA-AFA Measure were to be used to calculate a company-specific
CVD rate, then, in the counterfactual, that company-specific CVD rate should be reduced by the
amount attributable to the subsidies found to be countervailable by virtue of the application of the
OFA-AFA Measure. Canada states that the USDOC routinely has published public rates for each
countervailable subsidy program for each individual respondent in a CVD investigation, and thus
assumes that such information will continue to be available on the record of USDOC proceedings in
the future.!5! Canada further asserts that part of the precise content of the OFA-AFA Measure is
that, upon discovering an OFA at verification, the USDOC refuses to accept new information
regarding such OFA onto the record, instead applying AFA to determine that the OFA is a
countervailable subsidy.1>2 Canada thus argues that information required to determine whether the
relevant OFA is in fact a countervailable subsidy will not be on the record of the relevant USDOC
investigation, and even if certain information were on the record regarding relevant OFA, it would
be speculative as to whether the USDOC would have concluded, in a WTO-consistent inquiry, that
the OFA was indeed a countervailable subsidy and, if it were, what CVD rate would result from that
subsidy.!33 In general, Canada argues that, if the relevant information with which to calculate a
counterfactual duty rate is unavailable, then the Arbitrator may use a proxy for the information, "so
that an appropriate duty rate can be determined".5* In this context, therefore, Canada effectively
argues that this rate should be a proxy of 0% for the OFA-specific CVD rate.

6.57. Canada further supports its approach regarding counterfactual company-specific CVD rates
by arguing that it would be a reasonable and plausible counterfactual scenario that the USDOC, upon
discovering OFA at verification, would not investigate the OFA at all if the USDOC determined that
it had insufficient time to properly analyse the OFA.15> In this context, Canada notes that the USDOC
has the discretion to defer consideration of information discovered during the course of a CVD

149 Appellate Body Report, para. 5.24 (referring to Panel Report, para. 7.316). The "OFA question"
essentially comprises of a question that the USDOC includes in questionnaires issued in CVD investigations.
More specifically, the OFA question "'asks whether a respondent country provided the respondent company
with 'any other forms of assistance', 'directly or indirectly’, and to 'describe such assistance in detail, including
the amounts, date of receipt, purpose and terms'". Appellate Body Report, para. 5.21.

150 panel Report, para. 7.181 (noting that Canada conceded that "'[t]he formulation of a question
cannot, in and of itself, violate the requirements of the SCM Agreement' (quoting Canada's response to Panel
question No. 75, para. 164)).

151 Canada's written submission, para. 68. See also Canada's methodology paper, para. 10.

152 Canada's response to Arbitrator question No. 9, para. 18.

153 Canada's written submission, paras. 68-74.

154 Canada's written submission, para. 63.

155 Canada's response to Arbitrator question No. 11, paras. 23-24.
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proceeding to future administrative reviews.1°¢ Moreover, Canada asserts that there are other
counterfactual scenarios in which the USDOC would assign a zero CVD rate to discovered OFA, i.e. if
the USDOC determined that the OFA was attributable to a product outside the scope of the CVD
investigation, or if the USDOC determined that the OFA was not a financial contribution or was not
specific.t37

6.58. Canada also argues that, in the counterfactual, if a company's individually assigned CVD rate
were to fall below a de minimis level in an original investigation, specifically, then the company
would be excluded from the CVD order (and would further not be used to calculate the all-others
rate).158 However, Canada asserts that such a counterfactual scenario would have no impact on the
ability of the USDOC to calculate a WTO-consistent CVD rate vis-a-vis the relevant OFA in a
subsequent proceeding, such as an administrative review.!>® Canada also appears to argue,
however, that in this case the company's entire CVD rate should be a proxy of zero, not just the
OFA-specific component of the company's CVD rate.160

6.59. The United States asserts that the precise content of the OFA-AFA Measure found to be
WTO-inconsistent is the USDOC's practice of finding that OFA discovered during verification are
countervailable subsidies by using AFA. The United States thus argues that, in the absence of the
OFA-AFA Measure, there are two relevant counterfactual scenarios "to reasonably address the
various situations that may arise".16! The United States asserts that the first such scenario arises
"where information exists on the record of the future CVD proceeding to use for the discovered
subsidy program", with respect to which "the United States considers it would be more appropriate
to use such information to calculate the counterfactual company-specific CVD rate".1%2 In that
counterfactual scenario, in the United States' view, the company's CVD rate could decrease,
increase, or stay the same.®3 The United States considers that it is neither a reasonable nor a
plausible counterfactual scenario that such information, if it existed on the record, would be
ignored.'%* The second such scenario, according to the United States, occurs in instances where
information regarding the OFA is not on the record of the relevant USDOC proceeding. In these
instances the United States agrees with Canada that the counterfactual company-specific CVD rate
should be reduced by the amount attributable to the application of the OFA-AFA Measure.!%> The
United States further indicates that "the information needed to recalculate the respondent's rate will
be publicly available in the countervailing duty determination and the respondent's calculation
memo".166

156 Canada's response to Arbitrator question No. 11, para. 24 (referring to 19 CFR 351.311
(Exhibit CAN-43); Commerce, "Certain Uncoated Groundwood Paper From Canada: Final Affirmative
Countervailing Duty Determination”, 83 Fed. Reg. 39,414 dated August 9, 2018 (Exhibit CAN-44); Commerce,
"Issues and Decision Memorandum for the Final Determination in the Countervailing Duty Investigation of
Certain Uncoated Groundwood Paper from Canada" (August 1, 2018) (Exhibit CAN-45); Commerce, "Aluminum
Extrusions from the People's Republic of China: Final Affirmative Countervailing Duty Determination”, 76 Fed.
Reg. 18,521 dated April 4, 2011 (Exhibit CAN-46); Commerce, "Issues and Decision Memorandum for the Final
Determination in the Countervailing Duty Investigation of Aluminum Extrusions from the People's Republic of
China (PRC)" (March 28, 2011) (Exhibit CAN-47); Commerce, "Lightweight Thermal Paper from the People's
Republic of China: Final Affirmative Countervailing Duty Determination", 73 Fed. Reg. 57,323 dated October 2,
2008 (Exhibit CAN-48); Commerce, "Issues and Decision Memorandum for the Final Determination in the
Countervailing Duty Investigation of Lightweight Thermal Paper from the People's Republic of China"
(September 25, 2008) (Exhibit CAN-49); Commerce, "Final Affirmative Countervailing Duty Determination:
Dynamic Random Access Memory Semiconductors from the Republic of Korea", 68 Fed. Reg. 37,122 dated
June 23, 2003 (Exhibit CAN-50); and Commerce, "Issues and Decision Memorandum for the Final
Determination in the Countervailing Duty Investigation of Dynamic Random Access Memory Semiconductors
from the Republic of Korea" (June 16, 2003) (Exhibit CAN-51)).

157 Canada's response to Arbitrator question No. 12, paras. 25-27.

158 Canada's response to Arbitrator question No. 10(b), paras. 20-21. In this same response, Canada
explains that the USDOC would not exclude a company from the scope of a CVD order due to the company's
CVD rate falling below the relevant de minimis level as a result of an administrative review.

159 Canada's response to Arbitrator question No. 10(a), para. 19.

160 Canada's response to Arbitrator question No. 114, para. 21.

161 United States' response to Arbitrator question No. 12, para. 50.

162 United States' written submission, para. 45.

163 United States' written submission, para. 45.

164 United States' response to Arbitrator question No. 12, para. 52.

165 United States' written submission, para. 46.

166 United States' written submission, para. 46.
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6.60. The United States also asserts that the precise content of the OFA-AFA Measure includes
neither the USDOC applying AFA to conclude that the relevant OFA is attributable to the product
under investigation nor the USDOC refusing to accept information regarding the OFA onto the record
of the investigation.16”

6.61. The United States further argues that, in the counterfactual, if a company's individually
assigned rate were to fall below a de minimis level in an original investigation, specifically, then the
company would be excluded from the CVD order (and would further not be used to calculate the
all-others rate).'68 However, the United States asserts that such a counterfactual could have no
impact on the ability of the USDOC from calculating a WTO-consistent CVD rate vis-a-vis the relevant
OFA in a subsequent proceeding, such as an administrative review.!6°

6.62. At the outset, and by way of background, the Arbitrator recalls that the subject to be
addressed here is how to calculate counterfactual CVD rates for Canadian companies that receive
an individual CVD rate affected by the OFA-AFA Measure. We further recall that a company's
individual CVD rate is the sum of potentially multiple rates assigned to individual subsidies, only one
of which may be the discovered OFA that was deemed to be a subsidy by the USDOC with the
assistance of the OFA-AFA Measure. Both parties agree that the subsidy-specific CVD rates
comprising any individually investigated company's overall CVD rate will be discernible from the
public USDOC record in a relevant CVD proceeding. We see no reason to question this shared
position. Thus, it appears a reasonable assumption that it will be possible for Canada, with respect
to a given Canadian company assigned an individual and overall CVD rate affected by the
OFA-AFA Measure, to identify the OFA-specific CVD rate component of that overall CVD rate that
was calculated in a WTO-inconsistent manner.

6.63. It will further be recalled that the relevant general counterfactual is that the USDOC, even if
it asks the OFA question and discovers OFA upon verification, does not apply AFA to the OFA to
determine that the OFA is a countervailable subsidy.!”% With respect to a given CVD proceeding in
which the USDOC did in fact use the OFA-AFA Measure to determine that OFA was a countervailable
subsidy, therefore, three main counterfactual scenarios could arise: (a) the USDOC determines,
without the assistance of AFA, that the relevant OFA is not a countervailable subsidy!’!; (b) the
USDOC declines to investigate the OFA172; or (c) the USDOC determines, without the assistance of
AFA, that the OFA is a countervailable subsidy. In the first two scenarios, the USDOC would apply a
zero CVD rate to the discovered OFA. In the third, the USDOC would assign an unknown positive
CVD rate to the discovered OFA.

6.64. How likely it is that any one of the three counterfactual scenarios described immediately above
would have occurred in a future USDOC CVD proceeding in which the OFA-AFA Measure is in fact
used is speculative. Even in cases in which there are certain facts on the USDOC's record concerning
the relevant OFA, it appears speculative as to: (a) whether the USDOC would consider such facts
sufficient to analyse the OFA and, if it did not, defer analysis of the OFA to a subsequent CVD

167 United States' response to Arbitrator question No. 9, paras. 41-42; and No. 14, paras. 55-57.

168 United States' response to Arbitrator question No. 10(b).

169 United States' response to Arbitrator question No. 10(a).

170 See section 6.3.2, above.

171 This could arise if the USDOC were to conclude that the OFA is not a financial contribution, does not
confer a benefit, and/or is not specific. This scenario appears plausible in light of the statements of the Panel
and Appellate Body to the effect that the OFA question is broad enough to cover forms of assistance that would
not qualify as subsidies: "[w]hile recognizing that Canada does not contest the USDOC's right to ask the
OFA question, the Panel noted that the OFA question is very broad. To the Panel, while the OFA question might
pertain to necessary information regarding additional subsidization of the product under investigation, it may
also pertain to a much broader range of 'assistance' (Appellate Body Report, para. 5.58, quoting Panel Report,
para. 7.181). (fns omitted)

172 This could arise if the USDOC were to determine that there was insufficient time to properly
investigate the OFA in a WTO-consistent manner in the course of the proceeding at issue. The United States
itself noted in the panel proceedings that it may be practically difficult for the USDOC to properly investigate
OFA at the verification stage, which may occur relatively late in the investigation. (Appellate Body Report,
para. 5.57; Panel Report, paras. 7.177, 7.183, 7.185, and 7.333). See also Exhibit CAN-43 (allowing the
USDOC to defer consideration of "a practice that appears to provide a countervailable subsidy" discovered
during the course of a CVD investigation or review to a subsequent administrative review if the USDOC
determines there is insufficient time to examine that practice in the instant proceeding); Canada's response to
Arbitrator question No. 11, fn 33 to para. 24 (providing examples of the USDOC deferring examination of
certain information to a subsequent proceeding).
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proceeding; (b) what additional facts the USDOC might have gathered regarding the OFA had it not
applied AFA; and (c) how the USDOC would analyse any facts on the record to determine if and to
what extent the OFA constituted a countervailable subsidy, instead of applying AFA to reach that
conclusion.!”3 Thus, in a future instance in which the OFA-AFA Measure is used, we consider that
any attempts by Canada to determine what any counterfactual OFA-specific CVD rate would be
(i.e. zero or positive, and, if positive, of what magnitude), whether now or when the USDOC applies
the OFA-AFA Measure in the future, would be a speculative exercise.

6.65. In this circumstance, we consider that Canada's suggestion of using a proxy of zero for
OFA-specific CVD rates appears reasonable. This is so because it reasonably reflects the uncertainties
surrounding what the counterfactual OFA-specific CVD rate(s) would be. A zero value, specifically,
appears reasonable for two main reasons. First, even the United States agrees that, when there is
insufficient information regarding relevant OFA on the record of a USDOC proceeding with which to
calculate a counterfactual subsidy rate, Canada could use a counterfactual zero value for the
OFA-specific CVD rate.'’* As already explained above, we do not consider that there will ever be
sufficient information on a USDOC record to perform that exercise in a manner that is not unduly
speculative. Second, and also as explained above, there are circumstances under which the USDOC
could calculate a zero OFA-specific rate.

6.66. We further recall, however, that there are circumstances under which the USDOC could
calculate a positive CVD rate for discovered OFA.175 Also, we cannot determine, and we consider it
would be unreasonable for Canada to try to determine in the future, whether, in the counterfactual,
the USDOC would apply a zero or positive CVD rate to the relevant discovered OFA, and even if the
CVD rate were positive, it would be difficult to determine what the CVD rate would have been.176
Thus, we emphasize that, in these specific circumstances, a proxy of zero is most reasonably viewed
as a placeholder for an unknown CVD rate. We thus note that the uncertain nature of this proxy
would be inconsistent with an assumption that, in the counterfactual, an affected and individually
investigated company would be excluded from the scope of the CVD order even if, after deducting
the value of the OFA-specific CVD rate(s) from the company's overall CVD rate, the company's
overall CVD rate would fall below a relevant de minimis threshold.'”” Indeed, such an assumption
would assign undue certainty to an inherently uncertain value in this specific context, and thus reflect
an unreasonable balancing of considerations.

6.67. For the foregoing reasons, we adopt a proxy of zero for counterfactual OFA-specific CVD rates.
Consequently, the counterfactual overall CVD rates assigned to affected and individually investigated
companies would be reduced by the amount of the OFA-specific CVD rate(s).1”® We underline,

173 We note that certain statements by the Panel and Appellate Body suggest that part of the
OFA-AFA Measure is that the USDOC refuses to accept new information onto the record concerning the relevant
OFA. ("In the final stage of the OFA-AFA measure, the USDOC refuses to accept additional information from
the respondents and instead relies on AFA to determine that each discovered assistance provided a financial
contribution, conferred a benefit, and was specific, all of which are necessary elements of a countervailable
subsidy") (Appellate Body Report, para. 5.77, quoting Panel Report, paras. 7.314 and 7.316-7.317)). The
parties contest whether such statements mean that such refusal is technically part of the precise content of the
OFA-AFA Measure. It is unnecessary for the Arbitrator to resolve this issue. We consider it sufficient to note
that the record indicates that such refusal to accept new information onto the record regarding the discovered
OFA may well accompany the exercise of the OFA-AFA Measure. (See Panel Report, Table 2 (describing
instances in USDOC proceedings in Solar Cells from China 2014 and Supercalendered Paper from Canada 2015
in which the USDOC declined to accept new information regarding OFA discovered at verification, and an
instance in Stainless Pressure Pipe from India 2016 in which the USDOC referenced its "practice of not
collecting new information at verification")).

174 See para. 6.59, above.

175 See para. 6.63, above.

176 Other arbitrators have used a proxy of zero for AD and CVD rates in similar circumstances.
(Decisions by the Arbitrator, US - Washing Machines (Article 22.6 - US), paras. 3.41 (and fn 123 thereto), and
4.14-4.23); US - Anti-Dumping Methodologies (China) (Article 22.6 — US), para. 5.51).

177 We note that if a zero OFA-specific CVD rate assigned in an original investigation would reduce a
Canadian firm's overall CVD rate to a de minimis level, then the company would normally be excluded from the
CVD order. (19 U.S.C. § 1671d (Exhibit USA-4), ss. (a)(3); 19 U.S.C. § 1671b(b)(4); United States' response
to Arbitrator question No. 22, paras. 76-77).

178 For example, if, in reality, Canadian Company A was assigned a CVD rate of 30%, with a Subsidy X
being responsible for 20 percentage points of that rate and an OFA-specific CVD rate arising from the
application of the OFA-AFA Measure being responsible for ten percentage points of that rate, Company A's CVD
rate would be reduced to 20% in the counterfactual. We further note that a company's counterfactual CVD rate
could be de minimis.
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however, that this would result in no change to the companies that are within the scope of the CVD
order in the counterfactual; the companies subject to the CVD order in reality and in the
counterfactual will be identical.7®

6.3.4 All-others CVD rates

6.68. Canada argues that "[t]he counterfactual scenario must also take into account the fact that
the countervailing duty rate for all other exporters (‘all others' rate) is calculated in a manner that
includes the adverse facts available resulting from the OFA-AFA measure".180 Canada has specified
its position on what the counterfactual all-others rate should be, informed by the relevant USDOC
regulations and USDOC practice regarding calculation of the all-others rate.181

6.69. Canada indicates that if the only individually investigated companies used to calculate the
all-others rate were companies to which the OFA-AFA Measure was applied, and all such companies'
CVD rates dropped to a de minimis level in the counterfactual, then the counterfactual all-others
rate would be zero.182

6.70. If, in the counterfactual, only one company's CVD rate were used to calculate the all-others
rate, then, according to Canada, the counterfactual all-others rate would be equal to that company's
CVD rate.1!83

6.71. Ininstances where two companies' CVD rates are used to calculate the all-others rate, Canada
asserts that the USDOC's practice is to calculate the all-others rate using either a simple average of
the two companies' CVD rates or a weighted average using the companies' publicly ranged!84
US sales data, selecting the option that best approximates the weighted average of the companies'
CVD rates using the companies' actual and confidential US sales data.!8> In the situation where the

179 We therefore further note that we consequently reject Canada's propositions that: (a) if an
individually investigated company's counterfactual CVD rate fell below the de minimis threshold in an original
investigation, then all CVDs assigned to the company in the investigation and in future CVD proceedings would
be WTO-inconsistent (because the company never should have been subject to the CVD order at all); and,
relatedly (b) if all the individually investigated companies in an investigation would receive de minimis CVD
rates in the counterfactual, then all CVDs assigned to all companies subject to the order would be
WTO-inconsistent (because there never should have been a CVD order at all). (See Canada's response to
Arbitrator question No. 114, para. 20, and No. 181, paras. 1-3; comments on the United States' response to
Arbitrator question No. 241, paras. 113-115). The United States appears to suggest at one point that
calculating a level of NI using CVD rates of zero may be permissible in certain specific instances, but still
stresses that companies should still be assigned rates due to the presence of ADDs and ordinary duties.
(United States' response to Arbitrator question No. 241; United States' comments on Canada's response to
Arbitrator question No. 181, paras. 4-5). As described, however, we consider that reducing the individually
investigated companies' CVD rates by the OFA-specific CVD rates is reasonable.

180 Canada's methodology paper, para. 11.

181 Canada's original position on this issue is that a counterfactual affected all-others rate should be a
proxy of zero (Canada's methodology paper, para. 11; Canada's written submission, para. 60). Canada later
nuanced its position on this issue, which we describe in more detail in this section.

182 Canada's response to Arbitrator question No. 10(c), para. 22 (referring to Commerce, "Certain
Polyethylene Terephthalate Resin From the Sultanate of Oman: Final Negative Countervailing Duty
Determination"”, 81 Fed. Reg. 13,321 dated March 14, 2016 (Exhibit CAN-40); Commerce, "Non-Oriented
Electrical Steel From the Republic of Korea: Final Negative Countervailing Duty Determination and Final
Negative Critical Circumstances Determination”, 79 Fed. Reg. 61,605 dated October 14, 2014
(Exhibit CAN-41); and Commerce, "Certain Fabricated Structural Steel From Canada: Final Negative
Countervailing Duty Determination”, 85 Fed. Reg. 5,387 dated January 30, 2020 (Exhibit CAN-42)).

183 Canada's response to Arbitrator question No. 118(a), para. 31, and No. 181, para. 4.

184 The parties have explained that "publicly ranged" data, in this context, refers to numerical data
submitted by a company which are confidential, but have been altered by the submitting party to nonetheless
be accurate to within 10% of the confidential numbers, thus allowing the altered data to appear on the public
record of the USDOC proceeding. (Canada's response to Arbitrator question No. 267, paras. 281-282;

United States' response to Arbitrator question No. 267, para. 203; 19 C.F.R. § 351.304 (Exhibit USA-55),
section (c)(1)). Canada has explained that publicly ranged sales data should always be available for individually
investigated companies from at least one USDOC record source. (Canada's response to Arbitrator question

No. 181, fn 11 to para. 9. See also Canada's response to Arbitrator question No. 157; United States' response
to Arbitrator question No. 157).

185 Canada's written submission, section III(3)(b). Confidential information on the record of USDOC
proceedings is protected by an Administrative Protective Order (APO), and thus, in order for the USDOC to
release that data to a third party, such release requires the consent of the submitting party.

(See United States' response to Arbitrator question No. 215, para. 122).
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USDOC in fact had used two companies' CVD rates to calculate the all-others rate and would also
have used the same two companies' CVD rates to calculate the all-others rate in the counterfactual,
Canada asserts that the most appropriate counterfactual all-others rate would be obtained from
using the same methodology that the USDOC had used in reality (i.e. a simple average or a weighted
average using publicly ranged US sales data), using the new counterfactual company-specific CVD
rates.186

6.72. Where the USDOC had in fact used three or more companies' CVD rates to determine the
all-others rate, but would only use two companies' data to do so in the counterfactual!®’, Canada
asserts that Canada could not follow the USDOC's choice of using a simple or weighted average
using publicly ranged data because the USDOC simply would not have made that choice in reality.188
Thus, in this scenario, Canada argues that it would be reasonable to instruct Canada to first attempt
to obtain the relevant companies' authorization to release their confidential sales data from the
USDOC so Canada could apply the USDOC's methodology itself (i.e. choosing between a simple
average or weighted average using publicly ranged data, whichever is closer to the weighted average
using the confidential US sales data as weights). Canada proposes a deadline of 30 days to receive
the confidential information from the USDOC following Canada's request to the relevant companies
to authorize the release of such data from the USDOC to Canada.!8® Canada more specifically
indicates that it would agree with giving the companies 15 days to provide the authorization and
then ten days to the USDOC to actually supply the data to Canada.? If Canada does not receive
the confidential information by that time, then Canada argues that it should be able to select as the
counterfactual all-others rate the lower of a simple average of the relevant companies' CVD rates or
weighted average of the companies' CVD rates using publicly ranged sales data as weights. Canada
argues that the selection of the lower of the two rates is reasonable because it would not understate
the level of NI associated with the all-others rate.°!

6.73. In instances where the USDOC had in fact used three or more companies' CVD rates to
calculate the all-others rate, and would have also used three or more companies' data to calculate
the all-others rate in the counterfactual, Canada explains that the USDOC would use the companies'
actual and normally confidential US sales data to produce a weighted average of the companies'
CVD rates to produce the all-others rate in both reality and in the counterfactual. In this instance,
Canada had asserted that the counterfactual all-others rate should be zero because Canada will have
insufficient information on the public record of the USDOC proceeding to calculate an alternative
all-others rate, and that unaffected individually investigated companies will be unlikely to agree to
provide their confidential sales information to Canada.!®? Canada also claims that "[p]revious
arbitrators have found in similar circumstances that a proxy rate of zero reasonably and
appropriately reflects the nature and scope of benefits that are nullified or impaired".193 Canada later
explained, however, that it would not be unreasonable to first instruct Canada to try to obtain the
confidential sales information from the relevant Canadian companies, and then, if such information
is not forthcoming, to allow Canada to select the lower of a simple average or a weighted average

186 Canada's response to Arbitrator question No. 15, paras. 28-29, and No. 181, paras. 5-6.

187 This could happen in instances where the CVD rate of a company that the USDOC had used to
calculate the all-others rate fell below the de minimis threshold in the counterfactual.

188 Rather, the USDOC would have calculated a weighted average using the three or more companies'
actual and confidential US sales data, as described in paragraph 6.73, below.

189 Canada's response to Arbitrator question No. 181, fn 10 to para. 8. Canada also explains that
Canada would also notify the United States of Canada's request to the companies at the same time. (Canada's
response to Arbitrator question No. 182(a), para. 15). Canada further asserts that it would be inappropriate to
place any deadliness on Canada's initial requests to such companies as it could interfere with the parties
reaching an agreed solution. (Canada's response to Arbitrator question No. 182(a), para. 14).

190 Canada's comments on the United States' response to Arbitrator question No. 182(a), para. 9.

See also Canada's response to Arbitrator question No. 182(a), paras. 13-18.

191 Canada's response to Arbitrator question No. 181, para. 9. See also Canada's comments on the
United States' response to Arbitrator question No. 181, paras. 2-8. Canada cautions that companies unaffected
by the OFA-AFA Measure will have no incentive to share such information with Canada. (Canada's written
submission, para. 83). Canada argues that the arbitrator in US - Washing Machines (Article 22.6 - US)
indicated that a respondent should not be put in the position of relying on the cooperation of private actors
disclosing confidential information (Canada's written submission, para. 84).

192 Canada's response to Arbitrator question No. 117; methodology paper, para. 11; and written
submission, paras. 79-87.

193 Canada's written submission, para. 60 (quoting Decisions by the Arbitrators, US — Washing Machines
(Article 22.6 - US), paras. 4.21-4.23; US - Anti-Dumping Methodologies (China) (Article 22.6 - US),
para. 5.51). See also Canada's written submission, paras. 58-59 and 75-78.
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using the firms' publicly ranged sales data.'%* In Canada's view, using a simple average of the firms'
CVD rates to determine the counterfactual all-others rate would be unreasonable because, under
certain circumstances, such a simple average could significantly underestimate the actual weighted
average of the companies' counterfactual CVD rates.19>

6.74. Canada suggests that, in any instance where the USDOC calculates an all-others rate using
actual and non-confidential US sales data from the relevant companies, then Canada could use that
data to construct a counterfactual all-others rate. Such instances would be rare in Canada's view,
however, as companies normally request confidential treatment of their US sales data in USDOC
proceedings.1%6

6.75. The United States, like Canada, uses relevant USDOC regulations and practice to inform its
selection of a counterfactual all-others rate.'®” In general, the United States considers that the
counterfactual all-others rate should be calculated using the same methodology that the USDOC in
fact used to calculate the all-others rate.!®® The United States asserts that if an individually
investigated Canadian company's CVD rate dropped to a de minimis level in the counterfactual, then
that company's CVD rate would not be used to calculate the all-others rate.'®® The United States
thus observes that the number of companies whose CVD rates are used to calculate the all-others
rate may be less than the number of companies that were actually examined and assigned individual
CVD rates.?%0 Thus, the United States agrees with Canada that if the only companies that had been
in fact used to calculate the all-others rate were companies that, in the counterfactual, had
de minimis CVD rates, then the counterfactual CVD all-others rate in that limited instance would be
zero.20!

6.76. If, in the counterfactual, only one company's CVD rate would be used to calculate the
all-others rate, then, according to the United States, the counterfactual all-others rate would be
equal to that company's CVD rate.202

6.77. The United States also further agrees with Canada that, in instances where two companies'
CVD rates are used to calculate the all-others rate both in reality and in the counterfactual, the same

194 Canada's response to Arbitrator question No. 181, paras. 10-11.

195 Canada's response to Arbitrator question No. 18, paras. 33-34.

1% Canada's response to Arbitrator question No. 16.

197 The United States explains that the relevant statutory provision in this context is
19 U.S.C. § 1671d(c)(5)(A), which is Section 705(c)(5)(A) of the Tariff Act of 1930. The United States explains
that "[cJommerce looks to the same statutory provision for guidance in determining an All Others rate in a CVD
administrative review." (United States' written submission, para. 49). Canada has not disputed this point and
has submitted evidence lending support to the United States' position (see Commerce, "Issues and Decision
Memorandum for the Final Results of Administrative Review of the Countervailing Duty Order on Certain
Softwood Lumber Products from Canada; 2017 - 2018" (November 23, 2020) (Exhibit CAN-15), pp. 38-39).
The United States asserts that "each countervailing duty proceeding contains calculation memoranda for the
individually-investigated respondents, as well as a calculation memo for the All Others rate". (United States'
written submission, para. 56).

198 United States' response to Arbitrator question No. 26, paras. 84-85; written submission, para. 53.
The United States clarifies that, if the USDOC in fact used three or more companies' confidential sales data to
calculate the all-others rate, but this number drops to two in the counterfactual, then Canada could still use
confidential sales data to calculate the all-others rate without the risk of other, unauthorized entities or persons
to "reverse engineer" the confidential sales data because the counterfactual all-others rate in this scenario
would only be known to the United States and Canada. (United States' response to Arbitrator question No. 116,
para. 4). The parties are further in agreement that such reverse-engineering is not an issue in general since,
inter alia, any confidential information would be protected by the parties' BCI Understanding. (Canada's
response to Arbitrator question No. 183, paras. 21-25; United States' comments on Canada's response to
Arbitrator question No. 183, paras. 18-19.

199 United States' response to Arbitrator question No. 10(b), paras. 44-46.

200 United States' comments on Canada's response to Arbitrator question No. 181, para. 3.

201 United States' response to Arbitrator question No. 10(c), para. 47; No. 21, paras. 74-75, and
No. 114, para. 2. See also United States' written submission, paras. 50 and 56. The United States further
asserts that if a company's CVD rate falls below the de minimis threshold in the counterfactual, then Canada
could use "a counterfactual duty rate of 0". (United States' response to Arbitrator question No. 114, para. 2).
The United States also explained that a zero de minimis rate does not mean that under US law the companies
subject to the all-others rate would be excluded from the scope of the CVD order. (United States' response to
Arbitrator question No. 181, para. 4).

202 United States' comments on Canada's response to Arbitrator question No. 181, para. 6; response to
Arbitrator question No. 27, para. 86.



WT/DS505/ARB

-42 -

methodology should be used to calculate the all-others rate in the counterfactual as that used in
reality (i.e. either a simple average or a weighted average using publicly ranged US sales data).203

6.78. The United States, however, argues that in instances where the USDOC in fact uses
confidential US sales data from three or more companies to calculate the all-others rate (regardless
of whether two companies' data or three or more companies' data would be used in the
counterfactual), using a counterfactual all-others rate of zero, as Canada originally advocated, is
neither reasonable nor plausible.2%4 The United States proposes that, in such instance, Canada
should use the confidential sales data of relevant companies to calculate the weighted average of
the companies' CVD rates. The United States proposes that Canada ask the relevant companies to
release such confidential sales data to Canada to calculate that weighted average. If such
authorizations are not forthcoming, in the United States view, Canada should then use publicly
ranged sales data of such companies on the USDOC record to calculate weighted average using such
sales values as weights. Only if such data are unavailable for some reason should Canada be
authorized to use a simple average of companies' CVD rates.2%5 The United States further disagrees
with Canada's proposal that, in cases where the companies do not provide authorization to the
USDOC to release their confidential sales data to Canada, Canada would use the lower of the
weighted average of the companies' CVD rates using publicly ranged data and the simple average
of the companies' CVD rates. In the United States' view, such an approach would be biased in favour
of Canada and inconsistent with the Arbitrator's mandate.2%6

6.79. In situations where Canada requests confidential information from Canadian companies to
calculate the counterfactual all-others rate, the United States considers it appropriate for the
Arbitrator to set a deadline for Canada to ask the relevant Canadian companies to authorize the
USDOC to release their information to Canada for that purpose. The United States further proposes
that a general timeline of 30 days should be established, starting from the time when the
United States receives copies of the notifications that Canada provides to the companies seeking
authorization to release their confidential data. More specifically, according to the United States,
Canada should provide the companies two weeks (14 days) to authorize the release and use of its
confidential data. The United States envisions the companies providing those authorizations to
Canada, and then Canada providing them to the United States. The United States proposes that,
upon Canada providing such authorizations to the United States, the United States be given either
the remainder of the 30-day overall timeline to provide the data to Canada, or, at minimum, two
weeks (14 days) to do so0.297

6.80. The United States also asserts that individually investigated firms not subject to the
OFA-AFA Measure may have incentives to provide such confidential information to Canada to help

203 United States' response to Arbitrator question Nos. 10(c), 15, 23, and 32; written submission,
paras. 51-52.

204 United States' written submission, paras. 48, 56, 58, and 59; response to Arbitrator question No. 24,
para. 82 (explaining that the USDOC uses this method when there are three or more individually investigated
firms because it is not possible to reverse-engineer three or more firms' sales data from the all-others rate).
The United States explained that the use of a simple average of the relevant firms' CVD rates to determine a
counterfactual all-others rate would still be preferable to using an all-others rate of zero. (United States'
response to Arbitrator question No. 18, para. 67.

205 United States' response to Arbitrator question No. 181, paras. 2-5; comments on Canada's response
to Arbitrator question No. 181, paras. 9-11; written submission, para. 58. See also United States' response to
Arbitrator question No. 16, paras. 62-64. The United States confirms that if the Canadian companies provide
written authorization to the USDOC to provide such companies' confidential US sales data to Canada, the
USDOC could do so. (United States' response to Arbitrator question No. 117, para. 5). The United States
originally proposed that, if Canada cannot secure the authorizations from all individually investigated
respondents, the counterfactual all-others rate should not be adjusted. (United States' written submission,
para. 58; response to Arbitrator question No. 18, paras. 66-67). In support of this approach, the United States
had asserted that Canada has proposed using confidential information from Canadian companies to calculate
the value of imports, and "Canada has proposed to remove companies that do not provide authorization from
the calculation of nullification or impairment”. (United States' written submission; para. 58 (referring to
Canada's methodology paper, para. 16). See also United States' response to Arbitrator question No. 20,
para. 69). Canada has argued that this US argument is "disingenuous". (Canada's written submission,
para. 86).

206 YUnited States' comments on Canada's response to Arbitrator question No. 181, paras. 10-12.

207 United States' response to Arbitrator question No. 182(a), paras. 6-7; comments on Canada's
response to Arbitrator question No. 182(a), paras. 13-16; Canada's response to Arbitrator question No. 182(a),
paras. 13-18. The United States suggests that the parties could extend such deadlines as between themselves.
(United States' comments on Canada's response to Arbitrator question No. 182, para, 16).
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Canada induce compliance by the United States "to eliminate the challenged measure from the rates
of their competitors".2% The United States explains that this is so because "CVD rates could increase
with the removal of the challenged measure".20°

6.81. The United States agrees with Canada that the likelihood of a firm's actual US sales data on
the record of a USDOC proceeding being non-confidential is small, but if such data were
non-confidential Canada could use it to construct a counterfactual all-others rate.2'® The
United States also argues that Canada's reliance on previous arbitrators' decisions in this context is
misplaced.?1!

6.82. The Arbitrator notes that the record indicates that the USDOC calculates the all-others rates?!2
in original investigations and administrative reviews (in which such rates are called the "non-selected
rate")213 under the terms of 19 U.S.C. § 1671d(c)(5), reproduced below:

(5) Method for determining the all-others rate and the country-wide subsidy
rate (A) All-others rate

(i) General rule

For purposes of this subsection and section 1671b(d) of this title, the all-others rate
shall be an amount equal to the weighted average countervailable subsidy rates
established for exporters and producers individually investigated, excluding any zero
and de minimis countervailable subsidy rates, and any rates determined entirely under
section 1677e of this title.

(ii) Exception

If the countervailable subsidy rates established for all exporters and producers
individually investigated are zero or de minimis rates, or are determined entirely under
section 1677e of this title, the administering authority may use any reasonable method
to establish an all-others rate for exporters and producers not individually investigated,
including averaging the weighted average countervailable subsidy rates determined for
the exporters and producers individually investigated.2!4

6.83. Atthe outset, and in light of this statute, it appears helpful to note five things. First, in general,
the USDOC will calculate the all-others rate as the weighted average of the individually investigated
companies' CVD rates, excluding any CVD rates that are zero, de minimis?1>, or calculated entirely
with facts available.?'® Second, the parties agree, and the record reflects, that where the USDOC

208 United States' response to Arbitrator question No. 20, para. 70. See also United States' response to
Arbitrator question No. 103, paras. 265-266.

209 United States' response to Arbitrator question No. 20, para. 70 (referring to United States' written
submission, paras. 45 and 54).

210 United States' response to Arbitrator question No. 16.

211 United States' response to Arbitrator question No. 20, paras. 71-72; and No. 33, paras. 94-97.

212 We note that the term "all-others" CVD rate is not a term used in the SCM Agreement. Rather it is a
colloquial term and one taken from US legislation. With that understanding, this Decision will use the term
"all-others" rate.

213 United States' written submission, para. 49 ("Commerce looks to the same statutory provision for
guidance in determining an All Others rate in a CVD administrative review"); United States' response to
Arbitrator question No. 253, para. 171. The United States has also explained that the all-others rate, once
created in the original investigation, stays in place for the duration of the CVD order. (United States' response
to Arbitrator question No. 207, fn 70 to para. 79.

214 Exhibit USA-4, p. 3. Both parties indicate that the USDOC uses trade value rather trade quantity as
the weights in calculations under this statute. (Canada's response to Arbitrator question No. 17, paras. 31-32;
United States' response to Arbitrator question No. 17, para. 65).

215 The de minimis threshold is less than 1% in an original investigation and less than 0.5% in an
administrative review (19 U.S.C. § 1671b (Exhibit USA-13), ss. (b)(4)(A) (specifying the 1% rate for
investigation); Commerce, "Issues and Decision Memorandum for the Final Determination in the Countervailing
Duty Investigation of Supercalendered Paper from Canada" (October 13, 2015) (Exhibit CAN-32), (specifying
the 0.5% rate); United States' response to Arbitrator question No. 115, para. 3 (confirming the 0.5% rate for
administrative reviews and that the USDOC would not exclude a company from a CVD order if it received a
de minimis CVD rate in an administrative review).

216 19 U.S.C. § 1677e (Exhibit USA-16) addresses "Determinations on basis of facts available".
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uses two individually investigated companies' CVD rates to calculate the all-others rate, then the
USDOC will calculate an all-others rate using either a simple average of the companies' CVD rates
or a weighted average of their CVD rates using publicly ranged US sales data of the companies as
weights, whichever is closer to the weighted average had the USDOC used the firms' actual and
confidential US sales data as weights.217 Third, the parties agree, and the record reflects, that where
three or more individually investigated firms are used to calculate the all-others rate, then the
USDOC will use the firms' actual and usually confidential US sales data to calculate a weighted
average of their CVD rates.?!8 Fourth, the record indicates that the relevant USDOC record will
indicate how the all-others rate was calculated.2!® Finally, the United States has confirmed, and
Canada has never questioned, that the non-confidential version of the relevant USDOC record will
always contain individually investigated companies' CVD rates.220

6.84. With such background established, we note, and the parties agree??!, that there are five
relevant scenarios to address in this context. These are discussed in turn below.

6.85. Scenario 1 arises when all the individually investigated companies' counterfactual CVD rates
are de minimis, zero, or calculated entirely with facts available. In this scenario, we consider that a
proxy of 0% for the counterfactual all-others rate appears reasonable in light of the parties'
agreement on the use of a zero CVD rate, and the relevant statute's terms, which generally exclude
the use of CVD rates that are zero, de minimis, or calculated entirely with facts available in
calculating the all-others rate. We further discern no other reasonable basis in the record for
choosing another value.222

6.86. Scenario 2 arises if only one individually investigated company in the counterfactual has a
CVD rate that is not zero, de minimis, or calculated entirely with facts available. In this scenario, we
consider that determining the all-others rate based on that company's counterfactual CVD rate
appears reasonable in light of the fact that this is the result that the relevant statute prescribes in
such circumstances, and the parties' agreement on this score.

6.87. Scenario 3 arises if: (a) two individually investigated companies in the counterfactual have
CVD rates that are not zero, de minimis, or calculated entirely with facts available; and (b) the
USDOC had in fact used either a simple average of the two companies' CVD rates or a weighted
average of the companies' CVD rates using publicly available US sales data.223 In this scenario, we

217 Canada's written submission, section III(3)(b) (describing this USDOC practice); United States'
response to Arbitrator question No. 23, paras. 78-81 (confirming this USDOC practice). The United States
explains that this practice is followed because "if the weighted average of only two individually-investigated
respondent CVD rates were used for the All Others rate, it would be possible to reverse engineer the value of
the actual U.S. sales of the two companies relative to one another, thereby disclosing confidential company
sales data". (United States' response to Arbitrator question No. 23, para. 80). In contrast, "when Commerce
weight averages three or more CVD rates ... it would not be possible to reverse engineer the value of the actual
U.S. sales of the companies relative to each another. Therefore, when there are three or more
individually-investigated respondents, the All Others rate will be a weighted average of actual U.S. sales data".
(United States' response to Arbitrator question No. 24, para. 82).

218 The all-others rate will not be affected by the OFA-AFA Measure if the individually investigated
firm(s) to which the OFA-AFA Measure was applied had, in reality, CVD rates that were determined entirely
with facts available. In that instance, the USDOC would not use those firm's CVD rates to calculate the
all-others rate per the applicable statute. See United States' response to Arbitrator question No. 49, fn 201 to
para. 146 (explaining this scenario).

219 United States' written submission, para. 56 (explaining that "each countervailing duty proceeding
contains calculation memoranda for the individually-investigated respondents, as well as a calculation memo
for the All Others rate").

220 See United States' response to Arbitrator question No. 30, para. 89.

221 United States' response to Arbitrator question No. 181, para. 2; Canada's response to Arbitrator
question No. 181, para. 12. Both parties also acknowledge that the all-others rate could, under certain
circumstances, increase in the counterfactual, but that the US model would be able to properly account for that
scenario. The parties disagree as to whether the Canadian model could properly account for such a situation.
(Canada's response to Arbitrator question No. 182(b), paras. 19-20; United States' response to Arbitrator
question No. 182(b), paras. 8-10).

222 We again note that the use of a proxy of zero in this context means that there would be no change to
the composition of companies subject to the CVD order as between reality and the counterfactual. The
United States also explained that a zero rate does not mean that under US law the companies subject to the
all-others rate would be excluded from the scope of the CVD order. (United States' response to Arbitrator
question No. 181, para. 4).

223 See para. 6.83 and fns thereto, above (describing this practice by the USDOC).
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consider that using the same methodology that was in fact used by the USDOC to determine the
all-others rate appears reasonable in light of the parties' agreement on this score. Moreover, the
parties agree that the USDOC would, in the counterfactual, have used one or the other approach
according to USDOC practice.

6.88. Scenario 4 arises if: (a) two individually investigated companies in the counterfactual have
CVD rates that are not zero, de minimis, or calculated entirely with facts available; and (b) the
USDOC had in fact used three or more firms' confidential US sales data to calculate a weighted
average for use as the all-others rate.2?* In this instance, as described further above, USDOC practice
in this scenario would be to determine the all-others rate using a weighted average of the firms'
publicly ranged US sales data or a simple average of their CVD rates, whichever is closest to the
weighted average of the firms' CVD rates using the companies' confidential US sales data as weights.
We therefore consider it reasonable to select a method that best duplicates that practice. We further
note, however, that in order to duplicate that USDOC practice, Canada would first need to obtain
the companies' normally confidential US sales data so that Canada could calculate a weighted
average using such data, and the USDOC would need to receive the relevant companies'
authorizations to release such data to Canada.??>

6.89. Thus, and in light of the parties' positions in this context, the Arbitrator considers that the
following procedure for Scenario 4 would be reasonable. First, Canada would first attempt to secure
the relevant companies' written authorizations allowing the USDOC to release their relevant
confidential US sales data to Canada. Canada would do so by sending written requests to the
companies for written statements authorizing the USDOC to release such data to Canada for
purposes of using it to calculate a counterfactual all-others rate.?2¢ Canada would copy the
United States on such communications to the companies. From the date of Canada sending the
written request, the companies will have two calendar weeks (14 days) to provide their written
authorizations to Canada. If Canada receives all such authorizations, Canada will provide the
companies' authorizations to the United States. The United States would then, at the time of such
provision, have one of the two following time periods to provide the companies' relevant confidential
sales information to Canada, whichever is longer: (a) two calendar weeks (14 days); or (b) the
remainder of a 30-calendar-day clock that started to run at the time of Canada's sending the written
requests to the relevant companies. All such deadlines can be extended by the parties through
mutual agreement.

6.90. If Canada obtains all relevant companies' confidential sales data by the applicable deadline,
Canada would then: (a) calculate a weighted average of the companies' CVD rates using the
confidential sales data as weights; (b) calculate a simple average of the relevant firms' CVD rates
and a weighted average of their CVD rates using publicly ranged US sales data; and, finally,
(c) select whichever rate calculated under item (b) most closely approximates the rate calculated
under item (a).

6.91. If Canada does not receive all authorizations from the relevant companies by the relevant
deadline, or if the United States does not relay the companies' confidential sales data by the relevant
deadline, the relevant options mentioned by the parties for a counterfactual all-others rate are: (i) a
weighted average using the two firms' publicly ranged US sales figures; (ii) a simple average of the
two firms' CVD rates; (iii) the actual all-others rate; or (iv) a rate of 0%.

6.92. In our view, and on balance, option (i), described immediately above, is the most reasonable
option. This is so for two main reasons. First, a weighted average using the companies' publicly

224 This could arise when, for instance, if the USDOC actually used the CVD rates from Companies A, B,
and C to calculate the all-others rate, but in the counterfactual Company A's CVD rate fell below the de minimis
threshold after removing the effects of the OFA-AFA Measure.

225 Confidential information on the record of USDOC proceedings is protected by an Administrative
Protective Order (APO), and thus, in order for the USDOC to release that data to a third party, such release
requires the consent of the submitting party. See United States' response to Arbitrator question No. 215,
para. 122 (referring to United States' response to Arbitrator question No. 101, para. 261). If, of course, the
relevant firms' relevant sales data are not confidential, Canada shall utilize that information without first
attempting to secure the firms' authorizations to release such data and without requesting the United States to
supply it to Canada.

226 Considering that we have already declined to set a deadline by when Canada must begin to start
suspending concessions, we decline to set a deadline by when Canada would need to send such requests to
companies following triggering event.
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ranged US sales data ensures that the counterfactual all-others rate would necessarily inhabit the
same general numerical range as would the weighted average of the firms' CVD rates using
confidential US sales data, i.e. a value somewhere between the two companies' CVD rates. For this
reason, this option is stronger than options (iii)22” or (iv).228 Second, the publicly ranged US sales
data will be, in our view, a reasonable approximation of the companies' actual and confidential US
sales data.??° For that reason, we consider option (i) somewhat preferable to option (ii), as a simple
average utilizes no connection to the relevant companies' sales data, a connection that the relevant
statute envisions. Therefore, if Canada does not receive all authorizations from the relevant
companies by the relevant deadline, or if the United States does not relay the companies' confidential
sales data by the relevant deadline, the all-others rate shall be calculated using a weighted average
using the relevant firms' publicly ranged US sales figures. If, for any reason, this option is
unavailable, Canada shall use the simple average of the relevant firms' CVD rates as the
counterfactual all-others rate.230

6.93. Scenario 5 arises when: (a) three or more individually investigated companies in the
counterfactual have CVD rates that are not de minimis, zero, or calculated entirely with facts
available; and (b) the USDOC had in fact used three or more companies' confidential US sales data
to calculate a weighted average for use as the all-others rate. In this instance, the relevant US
statute and USDOC practice supports calculating the all-others rate using the weighted average of
the companies' CVD rates, using the companies' actual and normally confidential US sales data. We
therefore consider it reasonable to select a method that best duplicates that practice. We further
note, however, that, as with Scenario 4 further above, in order to duplicate that USDOC practice,
Canada would first need to obtain the companies' normally confidential US sales data so that Canada
could calculate a weighted average using such data.

6.94. Therefore, we consider that, in order to attempt to obtain such confidential sales data, Canada
and the United States should follow the same procedure as that delineated in paragraphs 6.89 to
6.92, above, with respect to Scenario 4. For the same reasons as discussed in those same
paragraphs, above, if Canada does not receive all authorizations from the relevant companies by
the relevant deadline, or if the United States does not relay the companies' confidential sales data
by the relevant deadline, the all-others rate shall be calculated using a weighted average using the
relevant firms' publicly ranged US sales figures. If, for any reason, this option is unavailable, Canada
shall use the simple average of the relevant firms' CVD rates as the counterfactual all-others rate.23!

6.95. Finally, for clarity, we recall that this Decision uses the term "all-others rate" specifically with
respect to the all-others rate created in an investigation. We further recall that the United States
has explained that the so-called "non-selected rate" created in an administrative review is essentially
an "all-others" rate created for purposes of that review, and is calculated in the same way as the
all-others rate created in an investigation.232 Thus, any counterfactual "non-selected rates" shall be

227 The original all-others rate may fall outside the range between the relevant companies' CVD rates.
For instance, suppose there were four individually investigated Firms A, B, C, and D with the respective and
equally weighted CVD rates of 10%, 20%, 60%, and 70%. If firms C and D were eliminated in the
counterfactual, the original all-others rate (45%) would be outside the range of what a counterfactual weighted
average could possibly be, i.e. between 10% and 20%.

228 We recall that if a company receives a 0% CVD rate then that rate will not be used to calculate the
all-others rate. We further note Canada's assertion that "[p]revious arbitrators have found in similar
circumstances that a proxy rate of zero reasonably and appropriately reflects the nature and scope of benefits
that are nullified or impaired" (Canada's written submission, para. 60 (referring to Decisions by the Arbitrators,
US - Washing Machines (Article 22.6 — US), paras. 4.21-4.23; US - Anti-Dumping Methodologies (China)
(Article 22.6 - US), para. 5.51)). In such cases, zero duty rates were chosen as proxies for counterfactual duty
rates, but this was so because the arbitrators felt that they lacked information with which to calculate the
counterfactual duty rates. In this context, in contrast, there will likely be information on the record that could
be used to calculate a counterfactual all-others rate. We therefore consider that the persuasive weight of these
decisions in this specific context is limited.

229 See fn 184 to para. 6.71, above.

230 1f, for any reason, a relevant firm's CVD rate is not publicly available, and thus unavailable to
Canada, then that firm's CVD rate shall be assumed to be zero. The Arbitrator understands that this scenario
should never arise, however, as firms' CVD rates are available from the public record of USDOC proceedings.

231 If, for any reason, a relevant firm's CVD rate is not publicly available, and thus unavailable to
Canada, then that firm's CVD rate shall be assumed to be zero. The Arbitrator understands that this scenario
should never arise, however, as firms' CVD rates are available from the public record of USDOC proceedings.

232 See fn 213 to para. 6.82, above.
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calculated in the same manner as the counterfactual "all-others" rate, as described above,
mutatis mutandis.?33

6.4 Reference period

6.96. We note that the core purpose of the parties' proposed models, discussed in detail in section 7,
below, is to estimate the trade impact that the imposition of WTO-inconsistent CVD rates has on
Canadian exports of a relevant product into the United States. In order to do that, various data
inputs are required. Two such inputs, upon which both parties' models rely, are: (a) an annual
baseline of the value of imports from relevant Canadian companies; and (b) those same companies'
CVD rates that were in effect during the same time. Both parties' proposed models rely on a calendar
year preceding a relevant triggering event from which to take such information, and both refer to
this year as the "reference period", a term which we adopt moving forward as well. The parties,
however, disagree as to what calendar year the reference period should be, at least in certain
situations.

6.97. Canada originally asserted that the reference period for determining the value of imports and
the reference period duty rates would be the full calendar year "prior to the imposition by Commerce
of duties resulting from the application of the OFA-AFA measure in a U.S. countervailing duty
proceeding".234 Canada subsequently clarified that the reference period should be the most recent
calendar year preceding the triggering event in which no company whose data will be used in the
model is subject to a CVD rate affected by the OFA-AFA Measure.?3> Canada asserts that the
arbitrator's decision in US - Washing Machines (Article 22.6 - US) supports its position.23¢
Responding to specific questions from the Arbitrator about the reasonableness of this approach,
Canada recognized that, under its originally proposed approach, because the all-others rate created
in an original investigation remains unchanged for the duration of the CVD order, if the all-others
rate were an affected rate, then the reference period might become significantly outdated for
triggering events occurring years after the imposition of the original CVD order. Although Canada
indicates that such sequential uses of the OFA-AFA Measure are unlikely, Canada offered a revised
approach that purports to remedy the potential problem of the reference period becoming
significantly outdated. Specifically, Canada proposes that if the reference period would be more than
five years out of date using its original approach, then Canada may, at its discretion, select a
reference period from the most recent five years preceding the triggering event in which less than
5% of Canadian imports were subject to an affected CVD rate.237

6.98. Additionally, Canada has argued that relevant imports during that calendar year may be
"atypically low or even non-existent", and thus Canada asserts that it "may be useful" to define the
reference period as "normally ... the calendar year prior to the year where the duties from the
OFA-AFA measure are applied in a final determination by Commerce".238 In cases of "atypical import
values/market shares", Canada suggests that "an alternative reference period could be the three
calendar years prior to the year where the duties from the OFA-AFA measure are applied by
Commerce in a final determination or review".239

6.99. The United States originally asserted that the reference period should be the "full calendar
year prior to the issuance of the final determination or final results by Commerce that applies the
challenged measure in a CVD proceeding concerning Canadian goods".24? This was appropriate, in
the United States' view, because the value of imports during that time will have been unaffected by

233 We recall that the de minimis threshold will differ as between investigations and administrative
reviews as well. See fn 215 to para. 6.83, above.

234 Canada's methodology paper, para. 12. See also Canada's written submission, para. 180; Canada's
response to Arbitrator question No. 35, para. 57 (same), No. 79, para. 170 (indicating that the reference
period should reflect the value of imports that "does not reflect the WTO inconsistent duty"), and No. 125,
paras. 60-61.

235 See generally Canada's response to Arbitrator question No. 207; No. 244, para. 221, and No. 247,
paras. 237-240; Canada's comments on the United States' response to Arbitrator question No. 207,
paras. 42-52.

236 Canada's response to Arbitrator question No. 247, para. 239.

237 See generally Canada's response to Arbitrator question No. 287, paras. 30-36. See also Canada's
response to Arbitrator question No. 207, para. 118, No. 247, para. 240, and No. 287, paras. 30-33.

238 Canada's response to Arbitrator question No. 120, paras. 34-35.

239 Canada's response to Arbitrator question No. 120, para. 35.

240 United States' written submission, para. 47. (emphasis omitted)
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the OFA-AFA Measure.?*! Responding to questions from the Arbitrator in which it was pointed out
that such a reference period may actually have affected CVD rates active within it, the United States
further clarified its approach. Specifically, the United States indicated that, for a triggering event in
which there is an application of the OFA-AFA Measure, the reference period would be the calendar
year before the triggering event, but only newly affected companies would be treated as affected
companies for purposes of that model run.242 In such cases, the United States recognizes that, if
affected CVD rates were active during that reference period, the level of NI may have to be further
adjusted to take into account previous applications of the OFA-AFA Measure.243

6.100. The United States argues that its approach is necessary in order for the reference period to
reflect, as much as possible, the market conditions facing the relevant Canadian companies at the
time of the triggering event and at which time the level of NI will be calculated. The United States
thus argues that the Arbitrator should reject the Canadian proposal to use, as the reference period,
the most recent calendar year prior to the triggering event in which no Canadian company was
subject to a CVD rate affected by the OFA-AFA Measure. In the United States' view, there are
circumstances under which that approach could lead to Canada using a reference period many years
before the triggering event, and thus yielding inaccurate estimations of the level of NI that exists at
the time of the triggering event.?** The United States has further asserted that Canada has failed to
properly explain how it would apply its formula and choice of reference period to a variety of
hypothetical scenarios posed by the Arbitrator.24>

6.101. In a specific response to Canada's revised proposal for selecting the reference period, the
United States considers Canada's proposal inappropriate. Specifically, the United States argues that
Canada's revised approach could still result in the use of a significantly outdated reference period,
thus making it unrepresentative of market conditions at the time of the triggering event.2*¢ The
United States also objects to Canada's suggestion that Canada be given discretion to select the
reference period under its revised proposal, as this would, in the United States' view, be a procedure
that is inappropriately biased in favour of Canada.24’

6.102. Canada argues that the United States' proposal for the reference period (insofar as it results
in the use of a reference period in which affected CVD rates are present) is antithetical to the core
purpose of a reference period, i.e. to represent a time during which the market is unaffected by the
WTO-inconsistent measure. Relatedly, in Canada's view, such an approach would likely understate
the level of NI by using depressed values of imports from companies that had affected CVD rates
during that reference period, and also by using affected CVD rates as the reference period duty
rate.?*8 Moreover, according to Canada, using such a reference period is inconsistent with the
United States' own position that the US model should simultaneously modify all duty rates that are

241 United States' written submission, para. 47. See also response to Arbitrator question No. 35(c),
paras. 106-115, and No. 120, para. 7.

242 See generally the United States' response to Arbitrator question No. 207, paras. 67-97.

243 United States' response to Arbitrator question No. 207, paras. 71, 83, and 93, and fn 71 to para. 87;
comments on Canada's response to Arbitrator question No. 287, para. 22 and fn 42 thereto, and No. 282,
para. 12 (referring to the United States' response to Arbitrator question No. 207, para. 71 and fn 65 thereto).
The United States further asserts that it is necessary to use the same reference period for calculating the value
of imports and relevant market shares (United States' comments on Canada's response to Arbitrator question
No. 202, para. 76).

244 See generally the United States' comments on Canada's response to Arbitrator question No. 207,
paras. 86-106; Canada's response to Arbitrator question No. 247, paras. 237-240. The United States indicates
that when the OFA-AFA Measure is used in multiple segments of a CVD proceeding, it is likely that such
multiple uses would occur in segments separated by multiple years (United States' response to Arbitrator
question No. 207, para. 76).

245 See generally the United States' comments on Canada's response to Arbitrator question No. 207,
paras. 86-106.

246 United States' comments on Canada's response to Arbitrator question No. 287, para. 20.

247 United States' comments on Canada's response to Arbitrator question No. 287, para. 21.

248 Canada's response to Arbitrator question No. 244, para. 220; Canada's comments on the
United States' response to Arbitrator question No. 207, paras. 42-45 and fn 63 to para. 45. Canada claims that
the United States' approach would inappropriately treat "legacy" WTO-inconsistent CVD rates as reference
period duty rates, factual duty rates, and counterfactual duty rates (Canada's comments on the United States'
response to Arbitrator question No. 207, para. 43).
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affected by the OFA-AFA Measure.?*® Canada also asserts that the United States has not
demonstrated how its model would remove the levels of NI previously calculated for certain affected
companies.2®0 Canada further argues that the United States' proposal would place a larger burden
on Canada because it would always require a newly updated reference-period data set being
generated for every triggering event, whereas under Canada's approach the reference period data
set might remain the same for more than one triggering event.25!

6.103. The Arbitrator first notes Canada's proposal to potentially use a three-year reference period.
In essence, this is a request to disregard a year-long reference period if Canadian imports of the
relevant product were unusually low for that year. Canada offers no method, however, for
determining whether exports were unusually low during that year. Moreover, although it is
undoubtedly true that imports of particular goods would be expected to fluctuate somewhat over
time, Canada also provides no reason to think that a year-long reference period, in general, would
provide unrepresentative results for any particular product or sector of products. For these reasons,
the Arbitrator rejects this Canadian proposal, and considers that a year-long reference period should
be used.

6.104. The question thus becomes when the one-calendar-year reference period should occur
relative to the triggering event. As an initial matter, the Arbitrator considers that both parties, in the
course of their arguments, have correctly identified two key and desirable attributes of the reference
period: (a) representing a period of time during which relevant imports are unaffected by the
OFA-AFA Measure; and (b) representing a period as close in time as reasonably possible to the
triggering event. These two attributes are geared to allow the model to accurately identify the trade
loss that Canada will suffer as a result of the application of the OFA-AFA Measure to Canadian
companies moving forward from the triggering event. We further recall that any methodology
adopted by the Arbitrator must be practical to implement.252 For these reasons, we accept that the
reference period should be the calendar year preceding a relevant triggering event if in that year
Canadian companies are not subject to affected CVD rates.

6.105. The problem in this context is that the calendar year preceding a triggering event may be
one in which Canadian companies are subject to affected CVD rates. The United States refers to
such affected CVD rates as "legacy" affected CVD rates?33, a term which we adopt here. Legacy
affected CVD rates can arise if the USDOC uses the OFA-AFA Measure in separate CVD proceedings
when administering the same CVD order (e.g. using the OFA-AFA Measure in an original investigation
and then using the measure again in a subsequent administrative review). If Canadian companies
are subject to legacy affected CVD rates within a given calendar year, it makes that year less
desirable for use as a reference period because the values of imports within it will be, to some
degree, distorted by the OFA-AFA Measure. We note that both parties consider this multiple-use
scenario unlikely?>4, but possible. With this in mind, we move now to evaluate the parties' proposals
for selecting the reference period. The parties have offered three proposals for the selection of a
reference period, which we address in turn, followed by a discussion of a proposal made by the
Arbitrator to the parties.

6.4.1 United States' proposal
6.106. The United States' proposal is to use the calendar year preceding the triggering event. If

Canadian companies are subject to legacy affected CVD rates in that reference period, however,
only newly affected companies will comprise the affected variety, and appropriate adjustments will

249 Canada's comments on the United States' response to Arbitrator question No. 207, paras. 42-52. In
particular, Canada claims that the United States' proposed adjustments will inappropriately focus on a single
company's exports, and ignore the very offsetting effects that the United States has consistently advocated
must be taken into account when calculating a level of NI (Canada's comments the United States' response to
Arbitrator question No. 207, para. 46).

250 Canada's comments on the United States' response to Arbitrator question No. 207, para. 44.

251 Canada's comments on the United States' response to Arbitrator question No. 287, para. 26.

252 See section 6.1.2, above.

253 See e.g. the scenario in Arbitrator question No. 207(b).

254 United States' comments on Canada's response to Arbitrator question No. 247, para. 174 (explaining
that would be a "very unlikely event that there are two applications of the challenged measure in separate
segments of a CVD proceeding"); Canada's response to Arbitrator question No. 287, para. 30 (explaining that
it would be an "extremely rare set of circumstances where Canada would need to suspend concessions
regarding more than one applications [sic] of the OFA-AFA measure in the same CVD proceeding").
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be made to previously calculated levels of NI, which may then have to be summed with the new
calculated level of NI. The main advantage of the United States' proposal is that the reference period
will always be near in time to the triggering event, i.e. the calendar year preceding it.

6.107. There are two main disadvantages of the United States' proposal, however. First, legacy
affected CVD rates active in that reference period will cause the value of imports of Canadian
companies to be distorted by the OFA-AFA Measure.

6.108. Second, the United States' proposals for performing necessary adjustments to previously
calculated levels of NI in certain scenarios appear problematic. In order to illustrate the problems
with the United States' adjustment proposals, we will discuss two different hypothetical scenarios.
The first is as follows: Company A and Company B receive affected rates in an investigation
concluding in 2022, and the all-others rate is also affected. Company A receives a new but
again-affected CVD rate in an administrative review concluding in 2024. No other CVD rates change.
In this scenario, under the United States' approach, Canada would calculate a level of NI in 2022
using 2021 as the reference period. Canada would then calculate a new level of NI in 2024 using
2023 as the reference period, but using Company A only as the affected variety. Canada would then
remove from the 2022 level of NI Company A's "share" of that level of NI, by assuming that that
share of NI is in proportion to Company A's "share of the value of imports in the investigation".2%>
Canada would then sum the remainder of the 2022 NI with the new 2024 level of NI (i.e. summing
the NI arising from: (i) Company B's 2022 affected rate; (ii) the all-others 2022 affected rate; and
(iii) Company A's 2024 affected rate).2%6

6.109. We discern two key issues with the adjustment strategy proposed by the United States in
this context. First, the level of NI calculated for 2024 will rely on values of imports that are distorted
due to the presence of the legacy affected CVD rates in the 2023 reference period. These distortions
may be significant given that multiple individually investigated companies, and any companies that
may be subject to the affected all-others rate, had affected CVD rates during this time. Second, the
United States' assumption that the portion of NI calculated in 2022 that arose specifically due to
Company A's affected rate imposed at that time would be proportional to Company A's share of the
total value of imports of the relevant product from the 2021 reference period?>? (or during any
period, for that matter) appears questionable. This is so because the extent to which a particular
company being subject to an affected rate contributes to a calculated level of NI does not just depend
on the company's value of imports, but also on the magnitude of its change of duty rate.2%8

6.110. The second scenario illustrating the problems with the United States' adjustment proposals
involves the following hypothetical: Company A and Company B receive affected rates in an
investigation concluding in 2022, and the all-others rate is also affected. Company C is among those
companies subject to the affected all-others rate. Company C then receives a WTO-consistent CVD
rate in an administrative review concluding in 2024. No other CVD rates change. In this scenario,
the United States explains that Canada would calculate a level of NI in 2022 using 2021 as the
reference period, and then calculate a new level of NI in 2024 by removing Company C's share of
NI from the 2022 calculation. The newly calculated level of NI in 2024 would replace the old level of
NI calculated in 2022.

6.111. We discern two key issues with the adjustment strategy proposed by the United States in
this context. First, and as already discussed two paragraphs above, the United States does not
appear to explain why it would be reasonable to assume that the level of NI arising from Company C
being subject to the affected all-others rate in 2022 is proportional to its share of Canadian imports
of the relevant product during the 2021 reference period (or during any period, for that matter).
Second, even if that could be reasonably assumed, it is unclear how the United States assumes
Company C's value of imports would be determined, at least in certain instances. In particular, in

255 United States' response to Arbitrator question No. 207, fn 71 to para. 87.

256 See e.g. the United States' response to Arbitrator question No. 207, para. 83.

257 We understand this assumption to be as follows: if Company A had 10% of all Canadian imports of
the relevant product subject to the CVD order in the 2021 reference period, then Canada would remove 10% of
the level of NI calculated in 2022.

258 We also note that the resulting total level of NI achieved under the United States' approach
(i.e. summed from the 2022 level and 2024 level of NI, after adjustments) is calculated from two different
reference periods, i.e. 2021 and 2023. This appears a somewhat odd result considering that the United States
has consistently indicated that its model's key advantage is that it simultaneously accounts for all relevant
companies in calculating a given level of NI. See, e.g. sections 7.1.2.3 and 7.2.3, below.
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the absence of US Customs data, and if Company C failed to provide its company-specific information
to Canada, it is unclear how Canada would determine Company C's value of imports for the 2021
reference period.

6.112. In sum, the United States' suggested approach appears to have key weaknesses. Most
seriously, the proposal could lead to the use of a reference period in which significant distortions
caused by the OFA-AFA Measure are present, with no mechanism in place for reasonably ensuring
that such distortions are limited in scope. Further, the United States' suggested methods for
performing necessary adjustments in the presence of legacy affected CVD rates appear problematic
and in certain cases rely on unsupported assumptions. In light of these weaknesses, we do not
consider the United States' proposal to be a viable option.

6.4.2 Canada's original proposal

6.113. Canada's original proposal is to always use the most recent calendar year preceding the
triggering event in which no Canadian company was subject to an affected CVD rate. The main
advantage of this approach is that the reference period will always be a period in which the values
of imports of Canadian companies are undistorted by the OFA-AFA Measure.

6.114. The main disadvantage of this proposal is that it could lead to the use of a reference period
occurring years before the relevant triggering event if legacy affected CVD rates are present in the
year or years leading up to the triggering event, as no such year could be used as the reference
period. This could be particularly problematic when there is an affected all-others rate created in an
original investigation. This is so because, as the United States has explained, the all-others rate
created in the original investigation stays in place and active for the duration of a CVD order.?>° We
also recall that there is no published list of companies subject to the all-others rate260, and companies
can become subject to the all-others rate without Canada's knowledge.?%! Thus, if the all-others rate
is affected, in order for Canada to apply its approach, we consider that Canada would need to assume
that at least one Canadian company is subject to that affected rate in every calendar year following
the conclusion of an investigation. This would mean that, in the presence of a legacy affected
all-others rate, the reference period under the original Canadian approach will always be the calendar
year preceding the year in which the CVD order was originally issued.

6.115. In sum, in the presence of affected legacy CVD rates, and especially an affected legacy
all-others rate, the original Canadian proposal could produce a reference period occurring many
years before the triggering event. Indeed, there appears no particular ceiling on the number of years
by which the reference period could become outdated under this approach, and there is no
mechanism in place for mitigating the risk that the reference period might become significantly
outdated. Such a significantly outdated reference period would likely compromise the efficacy of the
reference period in representing market conditions at the time of the triggering event. Thus, while
we consider the original Canadian approach viable, it displays a weakness.

6.4.3 Canada's revised proposal

6.116. Canada's revised proposal is to use the most recent calendar year preceding the triggering
event in which no Canadian company was subject to an affected CVD rate unless this would lead to
a reference period "that is five years or more prior to the triggering event".2%2 In that case, Canada
would have the discretion to select a calendar year from the five years preceding the triggering
event provided that in the selected year less than 5% of Canadian imports were subject to affected
CVD rates.

259 See the United States' response to Arbitrator question No. 207, fn 70 to para. 79. In contrast,
Canada would know at all relevant times when affected individual and affected non-selected rates are being
applied to Canadian companies. This is so because the USDOC publishes the names of the companies to which
such rates are applied. Moreover, when companies subject to such affected rates become unaffected, Canada
would have to adjust the previously calculated level of NI to account for that removal. (See para. 6.36, above).

260 See fn 625 to para. 8.140(c) and fn 719 to para. 8.192, below.

261 For example, a new shipper would become subject to the all-others rate when it begins to export to
the United States, an event which would not qualify as a triggering event. (See para. 6.36, above and
para. 8.274, below)

262 Canada's response to Arbitrator question No. 287, para. 33.
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6.117. The main advantage of this approach is that it strikes a balance between the competing
considerations of selecting a reference period that is temporally proximate to the triggering event
but that is also undistorted by the OFA-AFA Measure. As under Canada's original proposal, the
reference period under this revised approach could be outdated, but it would be distortion-free. The
risk of selecting a significantly outdated reference period, however, is mitigated by Canada's ability
to use an updated reference period if distortions caused by the OFA-AFA Measure within it are limited
(i.e. if 5% or less of Canadian imports of the relevant product are subject to an affected rate).

6.118. Canada's revised proposal displays two main disadvantages, however. First, it grants Canada
the discretion to select a reference period in certain circumstances, which introduces a systemic bias
in favour of Canada. Second, in the event that using a distortion-free reference period would yield
a reference period outdated by more than five years, Canada offers no specific guidance regarding
how Canada would determine whether the 5% threshold is met in any of the five relevant calendar
years, other than to indicate that Canada would rely on US Customs data in making that
evaluation.2%3 We accept that US Customs data could be used, in principle, for this determination.
Indeed, further below in this Decision, we prescribe procedures and timelines for the gathering and
verifying one year's worth of US Customs data, which was developed with extensive consultation
with the parties through questions and answers during the course of this proceeding.2%* While certain
of these procedures could also be used in this context, it is plain that potentially quintupling the
amount of US Customs data under consideration by the parties would require significantly more
burdensome data-gathering on the part of the United States and lengthy delays in the timelines
already suggested by the parties for such gathering as well as subsequent verification.

6.119. In sum, because Canada's revised approach would introduce a systemic bias in favour of
Canada, and in the absence of practical suggestions by Canada as to how to manage the necessary
and burdensome import-data evaluation process discussed in the paragraph immediately above, we
do not consider that Canada's revised approach is a viable option.

6.4.4 Arbitrator's proposal

6.120. The Arbitrator considers that there is an alternate way of selecting the reference period.
Under this approach, the reference period would be the most recent calendar year preceding the
triggering event in which no Canadian company was subject to an affected CVD rate?¢> unless this
would lead to a reference period, the end of which is more than five years before the triggering
event. In that case, Canada would use the most recent calendar year preceding the triggering event
in which the only affected rate imposed on Canadian companies was the all-others rate or in which
no Canadian company is subject to an affected CVD rate. The Arbitrator proposed a similar version
of this method for selecting the reference period to the parties for comment in Arbitrator question
No. 287.

6.121. The main advantage of this approach - as was the case with Canada's revised approach - is
that it strikes a balance between the competing considerations of selecting a reference period that
is temporally proximate to the triggering event but that is also undistorted by the OFA-AFA Measure.
Under this approach, the reference period could be outdated, but it would be distortion-free.266

263 Canada envisions using US Customs data in this context (Canada's response to Arbitrator question
No. 287, para. 33).

264 See generally section 8.1.1.2.1, below.

265 As already discussed further above, Canada would assume that Canadian companies are subject to
an affected all-others rate in every relevant calendar year. Canada would know, however, whether companies
were subject to affected individual or non-selected rates during all relevant calendar years. (See fn 259 to
para. 6.114, above).

266 If a company exports the relevant product at the time of the triggering event but did not export in
the reference period, the reference period will yield a company-specific value of imports of zero for that
company, thus diminishing the accuracy of the calculated level of NI. Such occurrences might be expected to
increase the mo