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https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS401/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS400/R*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS401/R*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS315/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS315/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS476/R*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS486/AB/R*&Language=English&Context=ScriptedSearches&languageUIChanged=true

WT/DS543/R

-7 -

Short Title Full Case Title and Citation

India - Additional Import
Duties

India - Autos

India - Quantitative
Restrictions

India - Patents (US)
India - Solar Cells
India - Solar Cells
Indonesia - Import
Licensing Regimes
Indonesia - Import
Licensing Regimes
Japan - Apples

Korea - Dairy

Korea - Various Measures
on Beef

Mexico — Taxes on Soft

Drinks
Peru - Agricultural Products

Russia - Pigs (EU)

Russia - Tariff Treatment

Thailand - Cigarettes
(Philippines)

Thailand - Cigarettes
(Philippines) (Article 21.5 -

Philippines II)
Thailand — H-Beams

US - 1916 Act (EC)
(Article 22.6 - US)

US - FSC (Article 21.5 -
EC)

US - Gambling

US - Gambling

US - Gasoline

Panel Report, India — Additional and Extra-Additional Duties on Imports from
the United States, WT/DS360/R, adopted 17 November 2008, as reversed by
Appellate Body Report WT/DS360/AB/R, DSR 2008:XX, p. 8317

Panel Report, India - Measures Affecting the Automotive Sector, WT/DS146/R,
WT/DS175/R, and Corr.1, adopted 5 April 2002, DSR 2002:V, p. 1827
Appellate Body Report, India — Quantitative Restrictions on Imports of
Agricultural, Textile and Industrial Products, WT/DS90/AB/R, adopted

22 September 1999, DSR 1999:1V, p. 1763

Appellate Body Report, India — Patent Protection for Pharmaceutical and
Agricultural Chemical Products, WT/DS50/AB/R, adopted 16 January 1998, DSR
1998:1, p. 9

Appellate Body Report, India — Certain Measures Relating to Solar Cells and
Solar Modules, WT/DS456/AB/R and Add.1, adopted 14 October 2016, DSR
2016:1V, p. 1827

Panel Report, India - Certain Measures Relating to Solar Cells and Solar
Modules, WT/DS456/R and Add.1, adopted 14 October 2016, as modified by
Appellate Body Report WT/DS456/AB/R, DSR 2016:1V, p. 1941

Appellate Body Report, Indonesia — Importation of Horticultural Products,
Animals and Animal Products, WT/DS477/AB/R, WT/DS478/AB/R, and Add.1,
adopted 22 November 2017, DSR 2017:VII, p. 3037

Panel Report, Indonesia — Importation of Horticultural Products, Animals and
Animal Products, WT/DS477/R, WT/DS478/R, Add.1 and Corr.1, adopted

22 November 2017, as modified by Appellate Body Report WT/DS477/AB/R,
WT/DS478/AB/R, DSR 2017:VII, p. 3131

Appellate Body Report, Japan — Measures Affecting the Importation of Apples,
WT/DS245/AB/R, adopted 10 December 2003, DSR 2003:IX, p. 4391
Appellate Body Report, Korea — Definitive Safeguard Measure on Imports of
Certain Dairy Products, WT/DS98/AB/R, adopted 12 January 2000, DSR 2000:1,
p. 3

Appellate Body Report, Korea — Measures Affecting Imports of Fresh, Chilled
and Frozen Beef, WT/DS161/AB/R, WT/DS169/AB/R, adopted 10 January 2001,
DSR 2001:I, p. 5

Appellate Body Report, Mexico — Tax Measures on Soft Drinks and Other
Beverages, WT/DS308/AB/R, adopted 24 March 2006, DSR 2006:1I, p. 3
Appellate Body Report, Peru — Additional Duty on Imports of Certain
Agricultural Products, WT/DS457/AB/R and Add.1, adopted 31 July 2015, DSR
2015:VI, p. 3403

Panel Report, Russian Federation — Measures on the Importation of Live Pigs,
Pork and Other Pig Products from the European Union, WT/DS475/R and Add.1,
adopted 21 March 2017, as modified by Appellate Body Report
WT/DS475/AB/R, DSR 2017:1I, p. 361

Panel Report, Russia — Tariff Treatment of Certain Agricultural and
Manufacturing Products, WT/DS485/R, Add.1, Corr.1, and Corr.2, adopted

26 September 2016, DSR 2016:1V, p. 1547

Appellate Body Report, Thailand — Customs and Fiscal Measures on Cigarettes
from the Philippines, WT/DS371/AB/R, adopted 15 July 2011, DSR 2011:1V,

p. 2203

Panel Report, Thailand — Customs and Fiscal Measures on Cigarettes from the
Philippines — Second Recourse to Article 21.5 of the DSU by the Philippines,
WT/DS371/RW?2 and Add.1, circulated to WTO Members 12 July 2019
Appellate Body Report, Thailand — Anti-Dumping Duties on Angles, Shapes and
Sections of Iron or Non-Alloy Steel and H-Beams from Poland, WT/DS122/AB/R,
adopted 5 April 2001, DSR 2001:VII, p. 2701

Decision by the Arbitrator, United States - Anti-Dumping Act of 1916, Original
Complaint by the European Communities — Recourse to Arbitration by the
United States under Article 22.6 of the DSU, WT/DS136/ARB,

24 February 2004, DSR 2004:1X, p. 4269

Appellate Body Report, United States — Tax Treatment for "Foreign Sales
Corporations" - Recourse to Article 21.5 of the DSU by the

European Communities, WT/DS108/AB/RW, adopted 29 January 2002, DSR
2002:1I, p. 55

Appellate Body Report, United States — Measures Affecting the Cross-Border
Supply of Gambling and Betting Services, WT/DS285/AB/R, adopted

20 April 2005, DSR 2005:XII, p. 5663 (and Corr.1, DSR 2006:XII, p. 5475)
Panel Report, United States — Measures Affecting the Cross-Border Supply of
Gambling and Betting Services, WT/DS285/R, adopted 20 April 2005, as
modified by Appellate Body Report WT/DS285/AB/R, DSR 2005:XII, p. 5797
Appellate Body Report, United States — Standards for Reformulated and
Conventional Gasoline, WT/DS2/AB/R, adopted 20 May 1996, DSR 1996:1, p. 3
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https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS477/AB/R*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS478/AB/R*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS477/R*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS478/R*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS245/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS98/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
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https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS169/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
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https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS371/RW2*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS122/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
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US - Offset Act (Byrd Decision by the Arbitrator, United States — Continued Dumping and Subsidy
Amendment) (Brazil) Offset Act of 2000, Original Complaint by Brazil - Recourse to Arbitration by the
(Article 22.6 - US) United States under Article 22.6 of the DSU, WT/DS217/ARB/BRA,

31 August 2004, DSR 2004:1IX, p. 4341
US - Poultry (China) Panel Report, United States — Certain Measures Affecting Imports of Poultry
from China, WT/DS392/R, adopted 25 October 2010, DSR 2010:V, p. 1909
US - Renewable Energy Panel Report, United States — Certain Measures Relating to the Renewable

Energy Sector, WT/DS510/R and Add.1, circulated to WTO Members

27 June 2019

US - Section 337 Tariff Act GATT Panel Report, United States Section 337 of the Tariff Act of 1930, L/6439,
adopted 7 November 1989, BISD 36S/345

US - Shrimp (Ecuador) Panel Report, United States — Anti-Dumping Measure on Shrimp from Ecuador,
WT/DS335/R, adopted on 20 February 2007, DSR 2007:1I, p. 425
US - Shrimp Appellate Body Report, United States — Import Prohibition of Certain Shrimp

and Shrimp Products, WT/DS58/AB/R, adopted 6 November 1998, DSR
1998:VII, p. 2755

US - Wool Shirts and Appellate Body Report, United States — Measure Affecting Imports of Woven

Blouses Wool Shirts and Blouses from India, WT/DS33/AB/R, adopted 23 May 1997, and
Corr.1, DSR 1997:1, p. 323

US - Zeroing (EC) Appellate Body Report, United States — Laws, Regulations and Methodology for

Calculating Dumping Margins ("Zeroing"), WT/DS294/AB/R, adopted
9 May 2006, and Corr.1, DSR 2006:1II, p. 417

US - Zeroing (Japan) Panel Report, United States — Measures Relating to Zeroing and Sunset Reviews
(Article 21.5 - Japan) - Recourse to Article 21.5 of the DSU by Japan, WT/DS322/RW, adopted

31 August 2009, upheld by Appellate Body Report WT/DS322/AB/RW, DSR
2009:VIII, p. 3553

US - Zeroing (Japan) Appellate Body Report, United States — Measures Relating to Zeroing and

(Article 21.5 - Japan) Sunset Reviews - Recourse to Article 21.5 of the DSU by Japan,
WT/DS322/AB/RW, adopted 31 August 2009, DSR 2009:VIII, p. 3441

US - Zeroing (Korea) Panel Report, United States — Use of Zeroing in Anti-Dumping Measures

Involving Products from Korea, WT/DS402/R, adopted 24 February 2011, DSR
2011:X, p. 5239
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EXHIBITS REFERRED TO IN THIS REPORT

_ Short title
2l if applicable
CHN-1 United States Schedule of Concessions and Commitments
CHN-2 Notice of Notice of Action and Request for Public Comment Concerning
20 June 2018 Proposed Determination of Action Pursuant to Section 301: China's

Acts, Policies, and Practices Related to Technology Transfer,
Intellectual Property, and Innovation, Federal Register, Vol. 83,
No. 119 (20 June 2018), p. 28710

CHN-3 Notice of Notice of Modification of Section 301 Action: China's Acts, Policies,
21 September 2018 | and Practices Related to Technology Transfer, Intellectual Property,
and Innovation, Federal Register, Vol. 83, No. 184

(21 September 2018), p. 47974

CHN-4 Notice of Notice of Modification of Section 301 Action: China's Acts, Policies,
9 May 2019 and Practices Related to Technology Transfer, Intellectual Property,
and Innovation, Federal Register, Vol. 84, No. 90 (9 May 2019),
p. 20459
CHN-10 Notice of Determination and Request for Public Comment Concerning

Proposed Determination of Action Pursuant to Section 301: China's
Acts, Policies, and Practices Related to Technology Transfer,
Intellectual Property, and Innovation, Federal Register, vol. 83,
No. 67 (6 April 2018), p. 14906

CHN-13 Notice of Modification of Section 301 Action: China's Acts, Policies,
and Practices Related to Technology Transfer, Intellectual Property,
and Innovation, Federal Register, Vol. 83, No. 243

(19 December 2018), p. 65198

CHN-14 Notice of Modification of Section 301 Action: China's Acts, Policies,
and Practices Related to Technology Transfer, Intellectual Property,
and Innovation, Federal Register, Vol. 84, No. 43 (5 March 2019),

p. 7966
CHN-15 Harmonized Tariff Schedule of the United States
CHN-17 Current US Section 301 Tariff Lists
CHN-20 Procedures for Procedures To Consider Requests for Exclusion of Particular Products
Exclusion From the Determination of Action Pursuant to Section 301: China's

Acts, Policies, and Practices Related to Technology Transfer,
Intellectual Property, and Innovation, Federal Register, vol. 83,
No. 133 (11 July 2018), p. 32181

CHN-21 Procedures for Procedures for Requests to Exclude Particular Products From the
exclusion for List 2 September 2018 Action Pursuant to Section 301, Federal Register,
products Vol. 84, No. 121 (24 June 2019), p. 29576

Us-1 Section 301 Report | Findings of the Investigation into China's Acts, Policies, and Practices

Related to Technology Transfer, Intellectual Property, and Innovation
under Section 301 of the Trade Act of 1974, 22 March 2018

uUs-2 Update to Section Update Concerning China's Acts, Policies, and Practices Related to
301 Report Technology Transfer, Intellectual Property, and Innovation under

Section 301 of the Trade Act of 1974, 20 November 20

Us-12 California Code, Penal Code § 484 (General Theft Statute)

Us-13 Texas Penal Code, Title 7, Chapter 31 (Offenses against Property -
Theft)

us-14 18 U.S.C. Chapter 31 (Embezzlement and Theft)

Us-16 Computer Fraud and Abuse Act (18 U.S.C. § 1030)

uUs-17 Economic Espionage Act of 1996 (18 U.S.C. §§ 1831-1832)

US-18 Uniform Trade Secrets Act (1985)

US-20 Federal Trade Commission Act 5 U.S.C §45

Us-21 35 U.S.C. §200 (Patents Policy and objective)

Us-22 Restatement (Second) of Contracts, § 205

USs-30 18 U.S.C. Chapter 41

USs-31 Federal Trade Commission Act 5 U.S.C § 45 (Exhibit US-20) and
Sherman Act, 15 U.S.C. § 1

USs-32 Northern Pacific Railway Co. v. United States, 356 U.S. 1, 4-5 (1958)

US-33 Phase One Economic and Trade Agreement Between the Government of the

Agreement United States of America and the Government of the People's

Republic of China

USs-34 USTR, Letters RE: Product Exclusion Requests

US-35 Notice of the Office of the People's Government of Guangdong

Province on the Issuance of Certain Recommendations of Guangdong
Province on Accelerating the Development of the Semiconductor and
Integrated Circuit Industries, 3 February 2020
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ABBREVIATIONS USED IN THIS REPORT

Abbreviation

DSB Dispute Settlement Body

DSU Understanding on Rules and Procedures Governing the Settlement of Disputes
GATT 1994 General Agreement on Tariffs and Trade 1994

USTR United States Trade Representative

WTO World Trade Organization

WTO Agreement Marrakesh Agreement Establishing the World Trade Organization
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1 INTRODUCTION

1.1. This dispute concerns China's challenge to United States' measures, imposing additional
ad valorem duties on certain products imported from China, pursuant to the findings of an
investigation the United States Trade Representative (USTR) carried out into China's acts, policies,
and practices related to technology transfer, intellectual property, and innovation under Section 301
of the Trade Act of 1974 (Section 301 Report)!, and the arguments raised by the United States in
defence to China's claims.

1.1 Complaint by China

1.2. On 4 April 2018, China requested consultations with the United States pursuant to Article 4 of
the Understanding on Rules and Procedures Governing the Settlement of Disputes (DSU) and
Article XXIII of the General Agreement on Tariffs and Trade 1994 (GATT 1994) with respect to the
measures and claims set out below.?

1.3. On 6 July 20183, 16 July 20184, and 18 September 20185, in addenda to its initial request for
consultations, China requested further consultations with the United States on subsequent related
legal instruments.

1.4. Consultations were held on 28 August 2018 and 22 October 2018 but failed to resolve the
dispute.

1.2 Panel establishment and composition

1.5. On 6 December 2018, China requested the establishment of a panel pursuant to Articles 4.7
and 6 of the DSU and Article XXIII of the GATT 1994 with standard terms of reference.® At its
meeting on 28 January 2019, the Dispute Settlement Body (DSB) established a panel pursuant to
the request of China in document WT/DS543/7, in accordance with Article 6 of the DSU.”

1.6. The Panel's terms of reference are the following:

To examine, in the light of the relevant provisions of the covered agreements cited by
the parties to the dispute, the matter referred to the DSB by China in document
WT/DS543/7 and to make such findings as will assist the DSB in making the
recommendations or in giving the rulings provided for in those agreements.8

1.7. On 24 May 2019, China requested the Director-General to determine the composition of the
panel, pursuant to Article 8.7 of the DSU.? On 3 June 2019, the Director-General accordingly
composed the Panel as follows0:

! Findings of the Investigation into China's Acts, Policies, and Practices Related to Technology Transfer,
Intellectual Property, and Innovation under Section 301 of the Trade Act of 1974, 22 March 2018,
(Exhibit US-1) (Section 301 Report).

2 WT/DS543/1-G/L/1219 (China's consultations request).

3 Addendum to China's consultations request, WT/DS543/1/Add.1-G/L/1219/Add.1. China specifies that
"[t]his addendum supplements and does not replace China's request for consultations with the United States
dated 4 April 2018." (Ibid. p. 1)

4 Second addendum to China's consultations request, WT/DS543/1/Add.2 - G/L/1219/Add.2. China
specifies that "[t]his addendum supplements and does not replace China's request for consultations dated
4 April 2018 and the supplemental request for consultations dated 6 July 2018." (Ibid. p. 1)

5 Third addendum to China's consultations request, WT/DS543/1/Add.3 - G/L/1219/Add.3. China
specifies that "[t]his addendum supplements and does not replace China's request for consultations dated
4 April 2018, the supplemental request for consultations dated 6 July 2018 and the supplemental request for
consultations dated 16 July 2018." (Ibid. p. 1)

6 Request for the establishment of a panel by China, WT/DS543/7 (China's panel request).

7 Dispute Settlement Body, Minutes of Meeting held on 28 January 2019, WT/DSB/M/425, para. 5.5.

8 Constitution Note of the Panel, WT/DS543/8, para. 2.

 Constitution Note of the Panel, WT/DS543/8, para. 3.

10 Constitution Note of the Panel, WT/DS543/8, para. 4.
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Chairperson: Mr Alberto Juan Dumont

Members: Mr Alvaro Espinoza
Ms Claudia Uribe

1.8. Following the resignation of Ms Claudia Uribe on 25 September 2019, China requested the
Director-General to appoint a replacement. The United States agreed to accept as a replacement
panelist a person named by the Director-General "in the limited circumstances of this dispute".!! On
17 October 2019, the Director-General appointed Ms Athaliah Lesiba Molokomme as a member of
the Panel. Accordingly, the composition of the Panel is as follows!2:

Chairperson: Mr Alberto Juan Dumont

Members: Mr Alvaro Espinoza
Ms Athaliah Lesiba Molokomme

1.9. Australia, Brazil, Canada, the European Union, India, Indonesia, Japan, Kazakhstan, the
Republic of Korea, New Zealand, Norway, the Russian Federation, Singapore, Chinese Taipei, Turkey,
and Ukraine notified their interest in participating in the Panel proceedings as third parties.

1.3 Panel proceedings

1.10. After consultation with the parties, the Panel adopted its Working Procedures!3 and timetable
on 21 June 2019. On 18 October 2019, the day after the Director-General appointed Ms Athaliah
Lesiba Molokomme to replace Ms Claudia Uribe as a member of the Panel, the United States
suggested a delay in the date for the first substantive meeting in order to allow Ms Molokomme to
become acquainted with the matters at issue in advance of the first substantive meeting and to allow
her to meaningfully participate in the preparation for the first substantive meeting. The Panel
modified the timetable so as not to issue advance questions to the Parties on 17 October 2019, but
decided to maintain the scheduled date of the first substantive meeting. Following a request from
the United States, and in light of China's comments thereon, the Panel revised its timetable on
12 December 2019, to provide both parties with additional time to submit their second written
submissions. The Panel further revised its timetable on 2 March 2020, following consultations with
the parties, in order to specify the dates for the final stages of the proceedings.

1.11. China and the United States submitted their first written submissions on 23 July 2019 and
27 August 2019, respectively. On 10 September 2019, the Panel received third-party submissions
from Brazil and the European Union.

1.12. The Panel held a first substantive meeting with the parties from 29-31 October 2019. A
session with the third parties took place on 30 October 2019, during which Australia, the
European Union, New Zealand, Japan, Singapore and Chinese Taipei made oral statements. Prior to
this meeting, on 28 October 2019, the Panel sent the parties a list of questions for preliminary oral
responses at the meeting. After the first day of the meeting, on 30 October 2019, the Panel sent the
parties a list of additional questions for preliminary oral responses on the second day of the meeting.
Following the meeting, on 1 November 2019, the Panel sent a revised and combined list of written
qguestions to the parties. On the same date, the Panel also sent written questions to the third parties.
The Panel received responses to these questions on 20 November 2019. The third parties submitted
their integrated executive summaries on the same day.!*

1.13. On 8 January 2020, the parties filed their second written submissions to the Panel.
1.14. The Panel held a second substantive meeting with the parties on 25 and 26 February 2020.

Prior to this meeting, on 12 February 2020, the Panel sent the parties a list of questions for
preliminary oral responses at the meeting. After the first day of the meeting, on 25 February 2020,

1 United States' comments on the draft descriptive part of the Panel Report, para. 3.

2 Addendum to the Constitution Note of the Panel, WT/DS543/8/Add.1.

13 See the Panel's Working Procedures in Annex A-1.

14 Specifically, the Panel received integrated executive summaries from Australia, Brazil, the
European Union, Japan, New Zealand, and Singapore. Chinese Taipei informed the Panel that its third-party
oral statement should serve as its executive summary.
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the Panel sent the parties an additional question for preliminary oral response on the second day of
the meeting. Following the meeting, on 28 February 2020, the Panel sent a revised and combined
list of written questions to the parties. The Panel received responses to these questions on 17 March
2020. The Panel received parties' comments on each other's responses on 31 March 2020. The
parties submitted their integrated executive summaries on 7 April 2020. On the same day, China
requested the Panel to reject, as untimely filed, Exhibit US-35, which the United States submitted
with its comments on China's responses to the Panel's questions after the second substantive
meeting. The Panel invited the United States to comment on China's request. The Panel received
the United States' comments on China's request on 9 April 2020.

1.15. On 15 April 2020, the Panel issued the descriptive part of its Report to the parties. On
29 April 2020, the Panel received the parties' comments on the descriptive part of its Report. The
Panel issued its Interim Report to the parties on 19 May 2020. The parties submitted written
requests for the Panel to review precise aspects of the Interim Report on 2 June 2020. Neither party
requested that an interim review meeting be held. The Panel provided the parties with an opportunity
to comment on each other's requests for review. The parties submitted their comments on
9 June 2020. The Panel issued its Final Report to the parties on 19 June 2020.

2 FACTUAL ASPECTS AND MEASURES AT ISSUE

2.1. This section of the Report provides a descriptive overview of the factual aspects of the
measures at issue in this dispute. The precise scope of the second measure at issue in this dispute
is subject to disagreement between the parties in the context of a discussion of the Panel's terms of
reference. The Panel will, therefore, address the scope of the second measure in more detail as part
of its findings in Section 7 of this Report.

2.2. China challenges the following measures adopted by the United States!®:

. Additional ad valorem duties of 25%, imposed on 20 June 2018 on a list of 818 tariff
subheadings with an approximate annual trade value of USD 34 billion of products imported
from China, as of 6 July 2018 (List 1).16

o Additional ad valorem duties, imposed on 21 September 2018 on a list of 5,745 tariff
subheadings with an approximate annual trade value of USD 200 billion of products imported
from China, as of 24 September 2018 (List 2).17 The Notice of 21 September 2018 set the
rate of additional ad valorem duties at 10% until the end of the year, and announced that the
rate of additional duties would increase to 25% on 1 January 2019.18 The increase in the rate

15 China's panel request reads as follows:

The measures at issue in this request include the actions taken by the United States, based on

the USTR's investigation into China's acts, policies, and practices related to technology transfer,

intellectual property, and innovation under Section 301 of the Trade Act of 1974 and pursuant to
sections 301(b), 301(c), and 304(a) of the Trade Act of 1974 and the direction made in the

President's statement to impose an additional ad valorem duty upon certain imported products of

Chinese origin. The above-mentioned actions include:

1. An additional 25% duty ad valorem on approximately $34 billion worth of imports from

China announced by the USTR on 15 June 2018 and implemented by the Federal Register notice

of 20 June 2018 (Notice of Action and Request for Public Comment Concerning Proposed

Determination of Action Pursuant to Section 301: China's Acts, Policies and Practices Related to

Technology Transfer, Intellectual Property and Innovation, (83 Fed. Reg. 28,710)); and

2. An additional 10% duty ad valorem on approximately $200 billion worth of imports
from China implemented on 24 September 2018, and the rate of additional duty will increase to

25% ad valorem on 1 January 2019, according to the announcement by the USTR on

21 September 2018 (Notice of Modification of Section 301 Action: China's Acts, Policies and

Practices Related to Technology Transfer, Intellectual Property and Innovation,

(83 Fed. Reg. 47,974)). (WT/DS543/7, p. 2).

16 Notice of Action and Request for Public Comment Concerning Proposed Determination of Action
Pursuant to Section 301: China's Acts, Policies, and Practices Related to Technology Transfer, Intellectual
Property, and Innovation, Federal Register, Vol. 83, No. 119 (20 June 2018), p. 28710 (Notice of
20 June 2018) (Exhibit CHN-2).

7 Notice of Modification of Section 301 Action: China's Acts, Policies, and Practices Related to
Technology Transfer, Intellectual Property, and Innovation, Federal Register, Vol. 83, No. 184
(21 September 2018), p. 47974, (Notice of 21 September 2018) (Exhibit CHN-3).

8 Notice of 21 September 2018, (Exhibit CHN-3), p. 47975.
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of additional duties was postponed twice.® On 9 May 2019, the United States increased the
rate of additional duties on List 2 products from 10% to 25%, as of 10 May 2019.20

2.3. In its panel request, China lists 16 legal instruments through which, inter alia, the measures
at issue were adopted.?!

3 PARTIES' REQUESTS FOR FINDINGS AND RECOMMENDATIONS
3.1. China requests that:

o The Panel find that the United States has violated Article I:1 of the GATT 1994 through its
application of additional tariffs that apply only to products originating from China; and

o The Panel find that the United States has violated Articles II:1(a) and (b) of the GATT 1994
through its application of additional tariffs in excess of those contained in its Schedule.22

3.2. China further requests that the Panel recommend that the United States bring its measures
into conformity with its obligations under the GATT 1994.23

3.3. The United States requests that:

o The Panel reject China's request for findings under Articles I and II of the GATT 1994 with
respect to the allegedly WTO-inconsistent tariff measures, and, instead, issue a report with a
"brief description" of the pertinent facts of the dispute and "reporting that a solution has been
reached" by the parties, as prescribed by Article 12.7 of the DSU. 24

. If the Panel examines China's contentions:

e The Panel find that the measures at issue are justified under Article XX(a) of the
GATT 1994; and

e The Panel find that the increase of the additional duties on List 2 products from 10% to
25% falls outside the Panel's terms of reference.?>

4 ARGUMENTS OF THE PARTIES

4.1. The arguments of the parties are reflected in their executive summaries, provided to the Panel
in accordance with paragraph 22 of the Working Procedures adopted by the Panel (see Annexes B-1
and B-2).

5 ARGUMENTS OF THE THIRD PARTIES

5.1. The arguments of Australia, Brazil, the European Union, Japan, New Zealand, Singapore and
Chinese Taipei are reflected in their executive summaries, provided in accordance with
paragraphs 22 and 26 of the Working Procedures adopted by the Panel (see Annexes C-1, C-2, C-3,
C-4, C-5, C-6, and C-7).

19 Notice of Modification of Section 301 Action: China's Acts, Policies, and Practices Related to
Technology Transfer, Intellectual Property, and Innovation, Federal Register, Vol. 83, No. 243
(19 December 2018), p. 65198 (Exhibit CHN-13); and Notice of Modification of Section 301 Action: China's
Acts, Policies, and Practices Related to Technology Transfer, Intellectual Property, and Innovation, Federal
Register, Vol. 84, No. 43 (5 March 2019), p. 7966 (Exhibit CHN-14).

20 Notice of Modification of Section 301 Action: China's Acts, Policies, and Practices Related to
Technology Transfer, Intellectual Property, and Innovation, Federal Register, Vol. 84, No. 90 (9 May 2019),
p. 20459 (Notice of 9 May 2019) (Exhibit CHN-4).

21 China's panel request, pp. 2-4.

22 China's first written submission, para. 79.

23 China's first written submission, para. 6.

24 United States' first written submission, para. 113.

25 United States' first written submission, para. 114.
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5.2. Canada, India, Indonesia, Kazakhstan, the Republic of Korea, Norway, the Russian Federation,
Turkey, and Ukraine did not submit written or oral arguments to the Panel.

6 INTERIM REVIEW

6.1. On 19 May 2020, the Panel issued its Interim Report to the parties. On 2 June 2020, the parties
submitted written requests for the Panel to review precise aspects of the Interim Report. On
9 June 2020, the parties submitted comments on each other's requests for review. Neither party
requested an interim review meeting.

6.2. In accordance with Article 15.3 of the DSU, this section of the Panel Report describes the
parties' requests for review at the interim review stage and the Panel's response to them. The
numbering of some paragraphs and footnotes in the Final Report has changed from the numbering
in the Interim Report. Unless otherwise specifically indicated, the references to paragraph numbers
in this section refer to the paragraph and footnote numbers in this Final Report, and not the
numbering in the Interim Report. This section of the Panel's Report constitutes an integral part of
the Panel's findings.

6.3. The Panel corrected typographical, stylistic and other non-substantive aspects of the Report,
including those identified by the parties.

6.4. Both parties requested that the Panel revise its depiction of the parties' and third parties'
arguments in a number of paragraphs. In response to these requests, and on its own review of the
Report, the Panel adjusted the following paragraphs: 7.4, 7.113, 7.130, 7.138, 7.148, 7.149, 7.164;
and footnotes: 33, 71, 72, 73, 75, 204, 219, 245, 247, 248, 250, 251, 269, 272, 278, 279, 315,
363, and 379. The Panel inserted footnotes 34, 246, 270, 271, and 296.

6.5. The United States requested the Panel to amend the wording of paragraph 7.156 to reflect
more accurately the Panel's functions with respect to treaty interpretation. China encouraged the
Panel to reject the proposed addition. The Panel has made textual modifications to this paragraph.

6.6. With respect to paragraphs 7.177, 7.178, 7.179, 7.180, and 7.185 of the Interim Report, the
United States requested that the Panel further consider its conclusions and further explain the
underlying logic of its reasoning, in light of the United States' argument that "a measure does not
have to only apply to products that are inherently morally offensive to be justified under
Article XX(a)".2¢ The United States argues that the Panel "determined, contrary to the U.S. position,
that a connection between the public morals objective and the products specifically affected by a
measure is the only means of proving necessity under Article XX(a) in this dispute".2’ China opposed
the United States' request.

6.7. The Panel considers that the United States' request, as referred to in the preceding paragraph,
mischaracterizes the Panel's approach in this area. The aim of the Panel's enquiry was to locate an
appropriate nexus between the measures the United States adopted and the invoked public morals
concerns in order to inform the examination of the question of whether and how the measures could
be shown or demonstrated to be "necessary" to protect public morals. The Panel, for its part, did
not find it necessary to make any finding on the abstract issue of the extent to which Article XX(a)
may allow for the application of measures on products that did not embody morally offensive
conduct.

6.8. The Panel observes that even assuming, arguendo, that a measure does not have to only apply
to products that are considered to be inherently morally offensive to be justified under Article XX(a),
it remained for the United States to explain how its chosen measures were apt to contribute to its
public morals objectives, and how it ensured that any WTO-inconsistent duties did not apply beyond
what was necessary within the meaning of Article XX(a) of the GATT 1994. While the United States
asserted that any measures it adopted were necessary, the Panel considers that the United States
did not offer the requisite explanation that Article XX envisages to substantiate and justify this
assertion. The Panel has, however, in response to the United States' request in this area, introduced
some modifications and inconsequential changes to further clarify its reasoning in paragraphs 7.178,

26 United States' request for review of precise aspects of the Interim Report of the Panel, para. 13.
27 United States' request for review of precise aspects of the Interim Report of the Panel, para. 13.
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7.179,7.180, 7.185, 7.191, 7.193, 7.206, 7.222, and 7.236 and in the heading of the first subsection
of the section "Contribution of the imposition of additional duties on List 1 products to the pursued
public morals objective as invoked by the United States" in Section 7.3.2.4.2.3. The Panel also added
paragraph 7.214 and footnote 365.

6.9. With respect to paragraphs 7.231, 7.232, 7.233, and 7.234 of the Interim Report, the
United States requested that the Panel "explain what other alternatives are available to the
United States to protect its public morals, and what effect China's failure to identify any other
reasonably available alternative has on the Panel's necessity analysis".?®8 China opposed the
United States' request.

6.10. The Panel notes that it had reached the preliminary conclusion that the United States had not
met its burden of demonstrating that its measures were provisionally justified under Article XX(a).
In particular, the United States had not met its burden of demonstrating how its restrictions
contributed to protecting its public morals and did not extend beyond what was necessary.
Consequently, the Panel was not required to reach any conclusion on the consequences of China's
refusal to suggest less trade restrictive or WTO-consistent reasonably available alternative measure.
The Panel has introduced some modifications to clarify its reasoning in paragraphs 7.232 and 7.235.
The Panel also added footnotes 461 and 462.

7 FINDINGS

7.1. In this dispute, China claims that the United States has violated Articles I:1, II:1(a) and II:1(b)
of the GATT 1994. In response to China's challenge, the United States raises three sets of
arguments: (i) that the parties have reached a solution within the meaning of the last sentence of
Article 12.7 of the DSU and the Panel should confine its report to a brief statement of the facts and
a notation that a settlement has been reached; (ii) that the increase of the rate of additional duties
on List 2 products from 10% to 25% falls outside the Panel's terms of reference; and (iii) that in
any case, the measures at issue are justified under Article XX(a) of the GATT 1994.

7.2. Accordingly, the Panel will begin by addressing the preliminary issues raised by the
United States' first two series of arguments (i.e. whether the parties have reached a solution within
the meaning of Article 12.7 of the DSU and whether the increase of the additional duties on List 2
products from 10% to 25% falls within the Panel's terms of reference), as well as China's request
that the Panel reject an exhibit submitted by the United States. The Panel will then proceed to
examine whether the measures at issue are inconsistent with Articles I:1 and II:1(a) and (b) of the
GATT 1994, and then, following this, will examine whether any inconsistency of the challenged
measures with these provisions is justified as necessary to protect the US public morals, pursuant
to Article XX (@) of the GATT 1994.

7.1 Preliminary issues

7.1.1 Whether the parties have reached a solution within the meaning of Article 12.7 of
the DSU

7.1.1.1 Parties' arguments

7.3. The first set of arguments the United States raised relates to the legal implications of the
ongoing bilateral negotiations between China and the United States to address several trade
concerns - including some matters covered by the current WTO dispute.

7.4. According to the United States, "there is no legal basis for the Panel to issue the findings or
recommendations requested by China because the Parties have reached a 'settlement of the matter'
within the meaning of Article 12.7 of the DSU".?° Accordingly, the United States argues that,
consistent with the requirements of Article 12.7 of the DSU, the Panel should reject China's request
for legal findings on the measures at issue and confine its report to a brief statement of the facts
and a notation that a settlement has been reached.3? The United States recalls that "[w]here a

28 United States' request for review of precise aspects of the Interim Report of the Panel, para. 16.
2% United States' second written submission, para. 1.
30 United States' second written submission, para. 5.
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settlement of the matter among the parties to the dispute has been found", Article 12.7 of the DSU
requires that "the report of the panel shall be confined to a brief description of the case and to
reporting that a solution has been reached".3! The United States asserts that the parties have agreed
to "settle this matter outside the WTO system"32, noting that China has already "imposed retaliatory
tariffs" "without first obtaining the authorization from the DSB pursuant to the DSU".33 However, the
Panel observes that the Government of the United States has not, up to the present time, initiated
action under the DSU with respect to these tariffs. Instead, the United States claims that the parties
have undertaken a bilateral negotiation process that amounts to a solution within the meaning of
Article 12.7 of the DSU.34

7.5. In support of its argument, during the Panel's second substantive meeting with the parties, the
United States pointed to the Economic and Trade Agreement between the two countries (Phase One
Agreement)3> as evidence that a bilateral negotiation process is ongoing and has been fruitful.
According to the United States, Article 12.7 of the DSU simply refers to circumstances where a
"settlement of the matter among the parties to the dispute has been found" and does not specify or
delimit the evidence that a panel may consult to discern the existence of a "settlement". The
United States asserts that Article 12.7 of the DSU covers the present situation. For these reasons,
the United States considers that the Panel should not issue any of the findings or recommendations
China requested but should instead issue a brief report stating that the parties have reached their
own solution, in accordance with the third sentence of Article 12.7 of the DSU.

7.6. China raises a series of arguments on the scope of any mutually agreed solution and on the
need to notify such a MAS to the DSB pursuant to Article 3.6 of the DSU. China insists that the
parties have not developed a mutually satisfactory solution and that "the matter set forth in China's
Panel Request remains unresolved and subject to adjudication by the Panel."3¢ China expressly
states that the Phase One Agreement is not legally relevant in the current dispute, because (i) it
does not address the measures at issue, and (ii) the additional duties subject to this dispute remain
in effect.3” Accordingly, China asserts that it has never agreed to any process or other solution that
would constrain the Panel from issuing the findings and recommendations it has requested. China
argues that the parties have not settled the matter within the meaning of Article 12.7 (last sentence)
of the DSU, because the parties have not found a "mutually agreed solution" within the meaning of
Article 3.6 of the DSU, or notified such a solution to the DSB.38

7.1.1.2 Panel's findings

7.7. Under the DSU, a WTO Member has the right to initiate a WTO dispute whenever it considers
that any benefits accruing to it are being impaired by measures taken by another Member (Article 3.3
of the DSU). In EC - Bananas III, the United States argued successfully that WTO Members do not
have to demonstrate their legal interest to initiate a WTO dispute, and have a broad discretion to

31 Article 12.7 of the DSU reads as follows:

Where the parties to the dispute have failed to develop a mutually satisfactory solution, the

panel shall submit its findings in the form of a written report to the DSB. In such cases, the

report of a panel shall set out the findings of fact, the applicability of relevant provisions and the

basic rationale behind any findings and recommendations that it makes. Where a settlement of

the matter among the parties to the dispute has been found, the report of the panel shall be

confined to a brief description of the case and to reporting that a solution has been reached.
(emphasis added)

32 United States' second written submission, para. 6.

33 United States' first written submission, para. 25; and second written submission, paras. 7-10.

34 To the Panel, it appears that the United States considers that an agreed bilateral negotiation process
outside the WTO constitutes a "solution" within the meaning of Article 12.7 of the DSU, even if the bilateral
negotiations do not yield any results, and even if the issues remain unresolved.

35 Economic and Trade Agreement Between the Government of the United States of America and the
Government of the People's Republic of China, signed on 15 January 2020, entered into force on
14 February 2020 (Exhibit US-33).

36 China's response to Panel question No. 9(a), para. 11. See also China's response to Panel question
No. 18, para. 2.

37 China's response to Panel question No. 18, paras. 1 and 3. China explains that since the Phase One
Agreement "does not address the duties which are the basis for this dispute before the Panel", and "says
nothing about resolving this pending dispute before the Panel", the Phase One Agreement "does not support
the United States' argument that it constitutes a 'mutually satisfactory solution' under Article 12.7 of the DSU".
(China's response to Panel question No. 18, para. 4)

38 See China's response to Panel question No. 9(c), para. 14; and China's second written submission,
para. 11. (emphasis added)
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decide whether to bring a case whenever they consider that such proceedings would be "fruitful" in
terms of "securing a positive solution" to the dispute (Article 3.7 of the DSU).3° In addition, the WTO
dispute settlement process is compulsory and automatic, so WTO Members are "entitled to a ruling
by a WTO panel".40

7.8. Therefore, the initiation of the WTO dispute settlement process should, in principle, result in a
decision by an adjudicating body#!, with findings on the claims raised, unless the complaining
Member withdraws its complaint or requests a suspension of the proceedings that allows for the
Panel's jurisdiction to lapse, or unless the parties reach a mutually agreed solution. A panel is thus
required to discharge its adjudicative responsibilities under the DSU, unless the parties relinquish
their rights under DSU.

7.9. Previous panels and the Appellate Body have traditionally adopted a high threshold when
analysing whether WTO Members have relinquished their rights under the DSU, including through
mutually agreed solutions.*? The Appellate Body has cautioned against assuming "lightly" any
relinquishment of the rights granted by the DSU: "in order to ascertain whether a Member has
relinquished, by virtue of a mutually agreed solution in a particular dispute, its right to have recourse
to WTO dispute settlement in respect of that dispute, greater scrutiny by a panel or the
Appellate Body may be necessary."43

7.10. The United States argues that the parties have reached "their own solution"4* consisting of
an agreement to resolve their dispute outside of the WTO system. In its response to a Panel question,
the United States clarified its argument by specifying that a solution within the meaning of
Article 12.7 of the DSU could include a process of bilateral negotiations.4®

7.11. The United States' argument raises the question whether an engagement to pursue a bilateral
negotiations process aimed at resolving a disagreement between the parties can be characterized
as a mutually satisfactory solution within the meaning of Article 12.7 of the DSU.

7.12. Following the United States' logic, a solution within the meaning of Article 12.7 of the DSU
could exist even if the bilateral negotiations in which the parties have engaged do not yield any
results, and the issue remains unresolved. Yet, this situation would, to quote the opening words of
Article 12.7 of the DSU, appear to be one in which the parties have "failed to develop a mutually
satisfactory solution"” and as a result "the panel shall submit its findings in the form of a written
report to the DSB". The Panel also notes that the United States' arguments appear to place stronger
emphasis on the more general reference to "solution" in the last sentence of Article 12.7 of the DSU,
rather than the more specific term "mutually satisfactory solution" in the first sentence of Article 12.7
of the DSU. That said, read in the context of the paragraph as a whole, it seems that the "solution"
referred to in the final sentence is intended to reflect the same concept as the term "mutually
satisfactory solution" referred to in the first sentence. This reinforces the conclusion that for any
"solution" to exist in terms of Article 12.7 of the DSU, it has to be a "mutually satisfactory" one,
rather than one based on one party's unilateral assertion that may be satisfactory to it, but not to
the other party. We also note that the term "solution" refers to "the act of solving a problem".46
Logically, when a solution is found, the problem is solved and does not exist anymore. As the panel

3% Appellate Body Report, EC — Bananas III, paras. 132 and 135.

40 Appellate Body Report, Mexico — Taxes on Soft Drinks, para. 52. (emphasis original)

41 A panel report, an Appellate Body report (if the Appellate Body is able to adjudicate the matter), or an
arbitration award.

42 Since "the relinquishment of rights granted by the DSU cannot be lightly assumed", the
Appellate Body insists that "any such relinquishment must be made clearly." (Appellate Body Reports,
EC - Bananas III (Article 21.5 - Ecuador II / Article 21.5 - US), para. 217; and Peru - Agricultural Products,
para. 5.25)

43 Appellate Body Report, Peru - Agricultural Products, para. 5.19.

44 United States' first written submission, para. 38. (emphasis added)

45 United States' response to Panel question No. 8, para. 37.

46 See Appellate Body Reports, EC — Bananas III (Article 21.5 - Ecuador II) / EC - Bananas III
(Article 21.5 - US), para. 212 and footnote 272 (quoting Shorter Oxford English Dictionary, 5th edn,
W.R. Trumble, A. Stevenson (eds) (Oxford University Press, 2002), Vol. 2, p. 2917).
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in India - Autos noted, "agreed solutions are intended to reflect a settlement of the dispute in
question, which both parties expect will bring a final conclusion to the relevant proceedings".*’

7.13. More importantly, and setting aside whether a mutually agreed solution could include a
"process", panels have systematically put an emphasis on the parties' shared assessment that they
have reached a solution. In that respect, panels have traditionally found relevant the parties'
characterization of their shared views on the substantive matter before the panel as a "mutually
agreed solution".*8

7.14. China insists that it has never agreed to terminate the dispute, and that it has never agreed
with the United States that the matter has been, or should be, resolved outside the WTO. China also
insists that "[t]he matter set forth in China's Panel Request remains unresolved and subject to
adjudication by the Panel".4° In sum, one of the parties to this dispute (China) clearly disagrees that
the parties have reached a mutually satisfactory solution.

7.15. While the Panel recognizes that an ongoing process of bilateral negotiations is currently taking
place, such bilateral negotiations seem to be parallel to the ongoing panel proceedings and not
intended, by China at least, to replace them.3% They cannot be understood to deprive China of its
right to claim that the measures at issue are inconsistent with Articles I and II of the GATT 1994,
nor of its entitlement to a ruling by a WTO panel.

7.16. The Panel also notes that WTO Members often pursue bilateral negotiations - with or without
informing the panel - in parallel with an ongoing panel proceeding. In such circumstances, if a
complainant considers that ongoing negotiations with the respondent should lead to a suspension of
the work of the panel, the complainant could also avail itself of its right to request the suspension
of the proceedings under Article 12.12 of the DSU. China has not requested such a suspension, nor
has it withdrawn its complaint.

7.17. We also note that the pursuit of negotiations between the parties in parallel to an initiated,
or an ongoing dispute, is usually not an alternative to the dispute process, but rather an additional
path towards solving the parties' disagreement, encouraged by the DSU. Accordingly, it is important
that this situation is not interpreted in a manner that results in denying the complainant's entitlement
to findings by the panel.

7.18. That negotiations aimed at settlement can be pursued in parallel with panel proceedings is
further underlined by Article 11 of the DSU which requires the Panel to "consult regularly with the
parties to the dispute and give them adequate opportunity to develop a mutually satisfactory
solution". Moreover, Article 5 of the DSU on "good offices, conciliation and mediation" refers
specifically to a series of "soft" dispute settlement procedures that "may continue while the panel
process proceeds" (Article 5.5 of the DSU).

7.19. In the Panel's view, China's responses to the United States' arguments confirm that China has
not relinquished any of its rights under the DSU to pursue proceedings against the United States in
the current dispute. China's strong opposition to the existence of a mutually satisfactory solution
within the meaning of Article 12.7 serves to further underline that there is no mutually agreed
resolution of the matter before the Panel.

47 panel Report, India - Autos, para. 7.113. (emphasis added) This point is confirmed by the
Appellate Body's observation, albeit in a different context, that "consultations are by definition a process, the
results of which are uncertain." (Appellate Body Report, US - Gambling, para. 317)

48 panel Reports, US - Shrimp (Ecuador), para. 7.1; and US - Zeroing (Korea), para. 7.14.

4% China's response to Panel question No. 9(a), para. 11. Moreover, the Panel notes that the initial
negotiations between the parties, materialized in the Phase One Agreement, do not appear to have brought a
resolution to the issues that are before the Panel (see United States' opening statement at the second
substantive meeting of the Panel with the parties, para. 6: "[...] what does the Phase One Agreement say about
this dispute, or the U.S. additional duties that China challenges in this dispute? Nothing.").

50 The Panel also notes that at the initial stage of the ongoing bilateral negotiations, materialized in the
Phase One Agreement, the parties made no specific reference to the current dispute. Moreover, the Phase One
Agreement includes provisions that specifically provide for WTO rights and obligations to be preserved
(Article 7.6, para. 1 of the Phase One Agreement: "The Parties affirm their existing rights and obligations with
respect to each other under the WTO Agreement and other agreements to which the Parties are party.").
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7.20. Additionally, there is no written document that might otherwise serve as evidence of the
existence of a mutually agreed solution to the matters raised in this dispute, merely an assertion by
the United States that the conduct of the parties in pursuing various bilateral discussions or dialogues
on trade issues should be sufficient in this regard.

7.21. Without ruling on the implications of the absence of notifying the DSB of any such mutually
agreed solution or settlement, we also note that no mutually agreed solution has been notified to
the DSB under Article 3.6 of the DSU.

7.22. Against this background, the Panel concludes that the parties have not reached a mutually
agreed solution that would deprive China of its right to adjudication and entitlement to
recommendations and rulings by the Panel.

7.1.2 The measures covered by the Panel's terms of reference in this dispute
7.1.2.1 Introduction

7.23. China's challenge concerns the United States' imposition of additional ad valorem duties
(additional duties) on two sets of products:

o List 1 products, on which the United States imposed additional duties of 25% on
20 June 2018°%; and

o List 2 products, on which the United States initially imposed additional duties of 10% on
21 September 2018, announcing that the rate of additional duties would increase to 25% on
1 January 2019.52 After two postponements®3, the United States increased the rate of
additional duties on List 2 products from 10% to 25% on 9 May 2019.>*

7.24. China requested the establishment of this Panel on 6 December 2018° and the Panel was
established on 28 January 2019.56 The Panel was thus established after the imposition of additional
duties of 25% on List 1 products (20 June 2018) and the imposition of additional duties of 10% on
List 2 products (21 September 2018), but before the increase of the rate of additional duties on
List 2 products from 10% to 25% (9 May 2019).

7.25. The parties disagree on the scope of the Panel's terms of reference, specifically whether the
Panel is entitled to and should make findings on the increase of the rate of additional duties on List 2
products from 10% to 25% of 9 May 2019.

7.26. The United States asserts that the Panel's terms of reference are limited to two measures:
the additional duties on List 1 products imposed on 20 June 2018; and the additional duties of 10%
imposed on List 2 on 21 September 2018. For the United States, the increase of the rate of additional
duties on List 2 products from 10% to 25% of 9 May 2019 is a third and separate measure>’, which
is outside the Panel's terms of reference.>® The United States asserts that "there is no legal basis for
the Panel to issue findings or recommendations" with respect to the Notice of 9 May 2019.%° The
United States points to the fact that the increase of the rate of additional duties on List 2 products
from 10% to 25% of 9 May 2019 "did not exist when the Panel was established"®? and was not

51 Notice of 20 June 2018, (Exhibit CHN-2).

52 Notice of 21 September 2018, (Exhibit CHN-3).

53 Notice of 19 December 2018, (Exhibit CHN-13); and Notice of 5 March 2019, (Exhibit CHN-14).

54 Notice of 9 May 2019, (Exhibit CHN-4).

55 China's panel request, WT/DS543/7.

56 Dispute Settlement Body, Minutes of Meeting held on 28 January 2019, WT/DSB/M/425, para. 5.5.

57 United States' first written submission, para. 33. See also United States' response to Panel question
No. 1, para. 4.

58 United States' first written submission, paras. 93-112.

59 United States' first written submission, para. 98. See also United States' first written submission,
paras. 14 and 94.

60 United States' first written submission, paras. 97-98. See also United States' response to Panel
question No. 1, para. 4.
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among the "specific measures" identified in China's panel request.6! For the United States "measures
enacted after the date of establishment [...] are not within a panel's terms of reference".®? The
United States argues that the DSU does not allow panels to assert jurisdiction over a measure that
otherwise falls outside of their terms of reference.63

7.27. China asserts that the Panel's terms of reference cover two measures: the additional duties
of 25% imposed on List 1 products on 20 June 2018; and the additional duties on List 2 products,
imposed initially at a rate of 10% on 21 September 2018, which was increased to 25% on
9 May 2019, as envisaged by the Notice of 21 September 2018.54 China argues that the increase of
the additional duties on List 2 products from 10% to 25% of 9 May 2019 is "clearly a modification"6>
of the second measure and is covered by the Panel's terms of reference. In support of its argument,
China notes that (i) the Notice of 21 September anticipated a planned increase of the rate of
additional duties on List 2 products from 10% to 25%; (ii) the United States "labelled the increase
in additional import duties as a modification"®®; (iii) China's panel request expressly referred to the
anticipated modification of the second measure and specifically identified the planned increase of
the rate of additional duties on List 2 products®’; and (iv) China's panel request referred to "any
modification, replacement or amendment to the measures identified above".%8

7.28. China also argues that if the Panel were to find the additional duties of 25% to be outside of
its terms of reference, China would be denied due process because it would be required to "adjust
its pleadings throughout dispute settlement proceedings in order to deal with a disputed measure
as a 'moving target'".%® Conversely, China considers that the United States' due process rights would
not be denied if the Panel were to find the additional duties of 25% to be within its terms of reference,
because China's panel request "provided the United States with precisely the information it needed
to respond to China's case".”®

7.29. Several third parties also express views on this point. Australia recalls that "measures must
be listed in the panel request"’!, but warns against an "overly formalistic approach"”2, reminding
that "[l]itigation is lengthy and resource-intensive" and "[d]uring the litigation process, laws and
regulations may expire, or be renewed, or enacted in a different form".”3 The European Union relies
on the Appellate Body's finding in EC - Selected Customs Matters that "a panel has the authority to
examine a legal instrument enacted after the establishment of the panel that amends a measure
identified in the panel request, provided that the amendment does not change the essence of the
identified measure"74, to invite the Panel to ascertain "whether [the increase of the duty] 'changes
the essence' of Measure 2".7>

61 United States' first written submission, paras. 95 and 98. The United States points out that in
EC - Chicken Cuts the Appellate Body held that the measures at issue in a dispute "'must be measures that are
in existence at the time of the establishment of the panel'. (United States' first written submission, para. 97
(quoting Appellate Body Report, EC - Chicken Cuts, para. 156))

62 United States' first written submission, para. 106.

63 United States' first written submission, paras. 101 and 110.

64 China argues that "the imposition of 25 percent additional ad valorem duties on an approximate $200
billion of imports from China - despite the fact that the additional duties in place on this $200 billion of imports
at the time of China's panel request was only 10 percent additional ad valorem duties - is included in the terms
of reference." (China's first written submission, para. 26. See also China's second written submission, para. 15)

65 China's first written submission, para. 26.

66 China's second written submission, para. 21.

67 China's second written submission, para. 15. See also China's response to Panel question No. 2,
para. 2.

68 China's first written submission, para. 26. China also argues that a failure to reach a decision by the
Panel on the additional duties that are currently in effect, at a rate of 25%, would preclude a "positive solution"
to this dispute (China's response to Panel question No. 5, para. 6).

69 China's second written submission, para. 17 (quoting Appellate Body Report, Chile - Price Band
System, para. 144).

70 China's second written submission, para. 16.

7! Australia's third-party statement, para. 18 and integrated executive summary, para. 15.

72 Australia's third-party statement, para. 18 and integrated executive summary, para. 15.

73 Australia's third-party statement, para. 18 and integrated executive summary, para. 15.

74 European Unions' third-party submission, para. 58 (quoting Appellate Body Report, EC — Selected
Customs Matters, para. 184).

75 European Union's third-party submission, para. 61. See also European Union's integrated executive
summary, para. 15.



WT/DS543/R

-22 -

7.1.2.2 Overview of applicable principles
7.30. The Panel recalls that Article 6.2 of the DSU reads, in relevant part:

The request for the establishment of a panel shall be made in writing. It shall indicate
whether consultations were held, identify the specific measures at issue and provide a
brief summary of the legal basis of the complaint sufficient to present the problem
clearly. [...]

7.31. In accordance with Article 7.1 of the DSU, the Panel's terms of reference are the following:

To examine, in the light of the relevant provisions of the covered agreements cited by
the parties to the dispute, the matter referred to the DSB by China in document
WT/DS543/7 and to make such findings as will assist the DSB in making the
recommendations or in giving the rulings provided for in those agreements.”®

7.32. While the parties agree that the imposition of additional duties of 25% on List 1 products (first
measure) and the imposition of additional duties of 10% on List 2 products (second measure) are
within the Panel's terms of reference, they disagree whether the increase in the additional duty on
List 2 products from 10% to 25% is also within the Panel's terms of reference.

7.33. At this stage, the issue before the Panel is whether the increase of the rate of additional duties
on List 2 products from 10% to 25% of 9 May 2019 is covered by the Panel's terms of reference.

7.34. It is well established by WTO adjudicators that a panel's mandate or terms of reference is to
examine the measures and related claims the complainant has raised in its panel request.’” This is
in conformity with the aim of the WTO dispute settlement system, which, inter alia, is to achieve a
satisfactory settlement of the matter in accordance with the parties' rights and obligations
(Article 3.4 of the DSU) and to secure a positive solution to a dispute (Article 3.7 of the DSU).78

7.35. Prior panels and the Appellate Body have observed that, as a general rule, "the measures
included in a panel's terms of reference must be measures that are in existence at the time of the
establishment of the panel".”® However, Article 6.2 of the DSU does not set out an express temporal
condition or limitation on the measures that can be identified in a panel request.8® Measures enacted
subsequent to the establishment of the panel "may, in certain limited circumstances, fall within a
panel's terms of reference".8! More specifically,

[A] panel may examine a legal instrument enacted after the date of the panel's
establishment, which amends one of the challenged measures at issue, provided that

76 Constitution Note of the Panel, WT/DS543/8, para. 2.

77 See e.g. Appellate Body Report, EC - Selected Customs Matters, para. 131 ("the panel request
identifies the measures and the claims that a panel will have the authority to examine and on which it will have
the authority to make findings"); and Australia — Salmon, para. 223. See also Panel Report, EC - Selected
Customs Matters, para. 7.43.

78 As prior WTO adjudicators have consistently held, a panel's terms of reference are important because
they "fulfil an important due process objective" - they give the parties and third parties sufficient information
concerning the claims at issue in the dispute in order to allow them an opportunity to respond to the
complainant's case (Appellate Body Report, Brazil - Desiccated Coconut, p. 22, DSR 1997:1, p. 186. See also
Appellate Body Reports, EU - PET (Pakistan), para. 5.39; EC - Selected Customs Matters, para. 143; and
Thailand - H-Beams, para. 85; and Panel Reports US - Zeroing (Japan) (Article 21.5 - Japan), para. 7.104;
and EC - Selected Customs Matters, para. 7.49). Moreover, the terms of reference establish the jurisdiction of
the panel by defining the precise claims at issue in the dispute. Clearly, "due process and adequate notice
would not be served if a complaining party were free to add new measures or new claims to its original
complaint as reflected in its panel request at a later stage of a panel proceeding (Panel Report, Argentina -
Footwear (EC), para. 8.45. See also Panel Report, Canada — Wheat Exports and Grain Imports, fn 14).

7% Appellate Body Report, EC - Chicken Cuts, para. 156. See also Panel Reports, US - Renewable
Energy, para. 7.8 (currently under appeal).

80 Appellate Body Report, US - Zeroing (Japan) (Article 21.5 - Japan), para. 121 and Panel Report,

US - Renewable Energy, para. 7.8 (currently under appeal).

81 Appellate Body Report, EC — Chicken Cuts, para. 156. See also Appellate Body Report, US - Zeroing
(Japan) (Article 21.5 - Japan), para. 121; and Panel Report, US - Renewable Energy, para. 7.8 (currently
under appeal).
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the panel request is broad enough to encompass such an amendment and the
amendment does not change the "essence" of the measure.??

7.36. In other words, where a measure identified in the panel request has merely been amended
by a subsequent measure and the amendment did not, in any way, change the "essence" of the
original measure, prior WTO adjudicators have deemed it appropriate to consider the measure as
amended in coming to a decision in a dispute.83

7.1.2.3 The measures covered by China's panel request
7.37. China's panel request reads, in relevant parts:

The measures at issue in this request include the actions taken by the United States,
based on the USTR's investigation into China's acts, policies, and practices related to
technology transfer, intellectual property, and innovation under Section 301 of the
Trade Act of 1974 and pursuant to sections 301(b), 301(c), and 304(a) of the Trade Act
of 1974 and the direction made in the President's statement to impose an additional ad
valorem duty upon certain imported products of Chinese origin. The above mentioned
actions include:

1. An additional 25% duty ad valorem on approximately $34 billion worth of
imports from China announced by the USTR on 15 June 2018 and implemented by the
Federal Register notice of 20 June 2018 (Notice of Action and Request for Public
Comment Concerning Proposed Determination of Action Pursuant to Section 301:
China's Acts, Policies and Practices Related to Technology Transfer, Intellectual Property
and Innovation, (83 Fed. Reg. 28,710)); and

2. An additional 10% duty ad valorem on approximately $200 billion worth of
imports from China implemented on 24 September 2018, and the rate of additional duty
will increase to 25% ad valorem on 1 January 2019,[13] according to the announcement
by the USTR on 21 September 2018 (Notice of Modification of Section 301 Action:
China's Acts, Policies and Practices Related to Technology Transfer, Intellectual Property
and Innovation, (83 Fed. Reg. 47,974)).84

13 The application of this additional 25% tariff for $200 billion imported products of Chinese origin
may be postponed as per the statement by the United States after the bilateral meeting between
China and the United States on 1 December 2018 in Argentina. [...]

7.38. This statement is followed by a list of legal instruments through which, among others,
"[t]he measures at issue are adopted and implemented".8>

7.39. China's panel request also states that it "also concerns any modification, replacement or
amendment to the measures identified above, and any closely connected, subsequent measures."86
Importantly, attached to this clause is the following footnote 29:

Especially according to Notice of Modification of Section 301 Action: China's Acts,
Policies, and Practices Related to Technology Transfer, Intellectual Property, and
Innovation, 83 FR 47,974 (Sept. 21, 2018), the present 10% additional tariffs imposed
upon $200 billion worth of imports of Chinese origin shall be increased to 25% starting
from 1 January 2019. China notes that the implementing date of 1 January 2019 may

82 panel Report, Thailand - Cigarettes (Philippines) (Article 21.5 - Philippines), para. 7.808 (currently
under appeal). See also Appellate Body Reports, Chile - Price Band System, paras. 136-144; and
EC - Selected Customs Matters, para. 184; and Panel Reports, Russia - Pigs, para. 7.130; Colombia - Textiles,
para. 7.35; EC - IT Products, para. 7.139; India - Additional Duties, para. 7.56; and US - Renewable Energy,
para. 7.10 (currently under appeal).

83 See Appellate Body Report, Chile - Price Band System, para. 144. See also Appellate Body Report,
EC - Chicken Cuts, paras. 156-157.

84 China's panel request, p. 2. (emphasis original)

85 China's panel request, p. 2.

86 China's panel request, p. 4.
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be postponed as per the statement by the United States after the bilateral meeting
between China and the United States on 1 December 2018 in Argentina.

7.40. China argues that its panel request "stated clearly and explicitly"8” that it also concerns any
modification, replacement or amendment to the measures identified therein.88 Moreover, China
explains that it specifically referenced the planned increase of the rate of additional duties on List 2
products from 10% to 25% in its panel request and indicated that this increase might be
postponed.8°

7.41. The United States insists that the Notice of 9 May 2019, which increased the rate of additional
duties on List 2 products from 10% to 25%, was a third, separate measure®. In support of this
contention, the United States notes that the increase of the rate of additional duties on List 2
products from 10% to 25% was implemented through a different legal instrument and that it "had
its own, particular rationale".®! The United States explains that (i) the 10% additional duty on List 2
products was imposed "after China 'made clear - both in public statements and in government-to-
government communications - that it [would] not change its policies' and instead 'responded ... by
increasing duties on U.S. exports to China'"92; while (ii) developments in the bilateral negotiations
in May 2019, in particular China's retreat from specific commitments agreed to in earlier rounds,
resulted in the United States adopting a new measure, which definitively set a duty level of 25% on
List 2 products.®3

7.42. China considers the United States' argument that the increase of the rate of additional duties
on List 2 products from 10% to 25% had its own, particular rationale to be "irrelevant to the issue
of whether the List 2 tariffs raised from 10 percent to 25 percent are within the Panel's 'terms of
reference'.®* For China, the essence of the measure remained the same and "the United States'
'particular rationale' does not inform the Panel's analysis and should be disregarded".?>

7.43. The Panel notes that China's panel request anticipates, on three occasions, the increase of
the rate of additional duties on List 2 products:

o The description of the second measure refers to an announcement that "the rate of additional
duty will increase to 25% ad valorem on 1 January 2019"°6;

) Footnote 13 refers to a statement by the United States after the bilateral meeting between
China and the United States on 1 December 2018 in Argentina, according to which "[t]he
application of this additional 25% tariff for $200 billion imported products of Chinese origin
may be postponed"®’; and

o Footnote 29 repeats that the additional duty of 10% on List 2 products "shall be increased to
25% starting from 1 January 2019" and notes that "the implementing date of 1 January 2019
may be postponed as per the statement by the United States after the bilateral meeting
between China and the United States on 1 December 2018 in Argentina".®8

7.44. Further, the legal instrument implementing the initial additional duty on List 2 products
anticipated the increase of the rate of additional duty from 10% to 25%. The Notice of

87 China's first written submission, para. 26.

88 China's panel request, p. 4.

89 China's second written submission, para. 15 (referring to China's panel request).

%0 United States' first written submission, para. 33. See also United States' response to Panel question
No. 1, para. 4.

°1 United States' response to Panel question No. 4, paras. 30-31.

92 United States' response to Panel question No. 4, para. 27 (quoting the Notice of 21 September 2018
(Exhibit CHN-3)).

93 United States' response to Panel question No. 4, para. 30.

% China's response to Panel question No. 19, para. 6.

95 China's response to Panel question No. 19, para. 7.

% China's panel request, p. 2 (referring to the Notice of 21 September 2018, (Exhibit CHN-3)).

97 China's panel request, p. 2, fn 13.

%8 China's panel request, p. 4, fn 29.
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21 September 2018 stated that "the rate of additional duty will increase to 25 percent ad valorem
on January 1, 2019".9°

7.45. Moreover, the legal instrument implementing the increase of the rate of additional duties on
List 2 products from 10% to 25% (Notice of 9 May 2019) explicitly refers to the legal instrument
through which the initial additional duties of 10% were imposed on List 2 products (Notice of
21 September 2018) on multiple occasions. Moreover, on at least three occasions, the Notice of
9 May 2019 specifically states that it is adopted pursuant to a decision to modify the Notice of
21 September 2018:

o The Notice of 9 May 2019 recalls that, according to the Notice of 21 September 2018, "the
rate of additional duty was set to increase to 25 percent on January 1, 2019"19, and refers to
the two occasions on which this increase was postponed0?;

o The Notice of 9 May 2019 explains that USTR "has determined to modify the action being
taken in this Section 301 investigation by increasing the rate of additional duty from 10
percent to 25 percent",102

o The Notice of 9 May also refers to USTR's "decision to modify the September 2018 action" and
reads further that USTR "has determined that it is appropriate for the rate of additional duty
under the September 2018 action to increase to 25%".193 These references appear to
corroborate the proposition that the increase of the duty rate from 10% to 25% is a
modification, an amendment of the original measure rather than a different measure.

7.46. These cross-references between the legal instruments implementing the initial additional
duties on List 2 products of 21 September 2018 and the increase of these additional duties on List 2
products from 10% to 25% of 9 May 2019 point towards the existence of only one (albeit composite)
action.

7.47. The parties disagree on the meaning and implications of the Appellate Body's finding in
Chile - Price Band System that an amendment of a measure identified in a panel request may be
considered within the panel's terms of reference, even if this amendment was enacted after the
panel establishment, as long as it does not change the essence of the measure.l% The
Appellate Body concluded in this case that in these circumstances, "it is appropriate to consider the
measure as amended".105

7.48. In the Panel's view, the examination whether an amendment changes the essence of a
measure identified in a panel request must remain circumscribed by the specific circumstances of
the case at hand and cannot rely on pre-established factors. Prior WTO adjudicators have considered
various factors, including the type of trade-restrictive effect sought (ban/additional duties)!%¢; the
range of products subject to duties?’; the operation of the measure and the amendment!98; their
legal implications!%?; the identity of their regulatory purpose!l9; the proximity of design, structure
and impact!!!; the existence of an explicit reference in the amendment to the original measure!!?;
the title of the amendment!!3; the authority that issued the measure and the amendment!4 and the

% Notice of 21 September 2018, (Exhibit CHN-3), p. 47975.

100 Notice of 9 May 2019, (Exhibit CHN-4), p. 20459.

101 Notice of 9 May 2019, (Exhibit CHN-4), p. 20459.

102 Notice of 9 May 2019, (Exhibit CHN-4), p. 20459.

103 Notice of 9 May 2019, (Exhibit CHN-4), p. 20460.

104 Appellate Body Report, Chile - Price Band System, para. 136.

105 Appellate Body Report, Chile - Price Band System, para. 144. (emphasis original)

106 See e.g. Panel Report, Colombia - Textiles, para. 7.37.

107 See e.g. Panel Reports, Colombia - Textiles, para. 7.37; and India - Additional Import Duties,
para. 7.63; and Appellate Body Report, EC - Chicken Cuts, para. 158. See also Panel Report,
Argentina - Financial Services, para. 7.32.

108 See e.g. Panel Reports, Colombia - Textiles, para. 7.37; and EC - IT Products, para. 7.186.

109 See e.g. Appellate Body Report, EC - Chicken Cuts, para. 158; and Panel Reports, EC - IT Products,
para. 7.186; and India - Additional Import Duties, para. 7.63.

110 See e.g. Panel Report, Russia - Pigs, para. 7.156.

111 See e.g. Panel Report, Russia - Pigs, para. 7.156.

112 See e.g. Appellate Body Report, EC - Chicken Cuts, para. 158.

113 See e.g. Panel Report, Colombia - Textiles, para. 7.37.

114 See e.g. Panel Report, Colombia - Textiles, para. 7.37.
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legal basis cited!!5, as well as whether the original measure remained in force "in substance".116
Prior WTO adjudicators have also put emphasis on the question whether the complaining party has
requested findings on the measure as amended.!!” In contrast, they have considered that facts such
as the "apparent" consistency or inconsistency of a measure!!®, have limited bearing in this
examination.

7.49. In this case, the increase of the rate of additional duties covers the same products (List 2
products) as the second measure identified in China's panel request. The Annex of the Notice of
9 May 2019 amends the Harmonized Tariff Schedule of the United States "to provide that the rate
of additional duties for the September 2018 action will increase to 25 percent on May 10, 2019"119,
and envisages the establishment of a process "by which interested persons may request that
particular products classified within an HTSUS subheading covered by the September 2018 action
be excluded from the additional duties".120

7.50. Further, the increase of the additional duties on List 2 products from 10% to 25% of
9 May 2019 has the same alleged legal implications as the second measure identified in China's
panel request, namely an increase of the additional duties allegedly above bindings that, according
to China, has nullified or impaired China's benefits arising from Articles I:1 and II:1 of the
GATT 1994.121 The only element that changed was the rate of the additional duty. On this point, the
Panel recalls the Appellate Body's observation in China - Raw Materials that "the fact that one
measure imposes a lesser export duty rate than another measure might mean that the former is
consistent while the latter is inconsistent with a WTO Member's obligations under Article II of the
GATT 1994", but that "[i]t is not clear, however, why this fact, taken alone, would necessarily mean
that the two measures are not of the ""'same essence'".12?

7.51. The increase of the rate of additional duties on List 2 products from 10% to 25% of
9 May 2019 was implemented through the same type of legal instrument (Notice published in the
Federal Register), issued by the same authority (USTR) on the same legal basis in US domestic
legislation (Section 307(a)(1) of the Trade Act of 1974) as the imposition of the initial additional
duties of 10% on List 2 products. The Panel also recalls its earlier observation that the two Notices
appear to be two subsequent parts of one composite action.23

7.52. In that context, the Panel notes the United States' argument that the increase of the rate of
additional duties on List 2 products from 10% to 25% had its "own, particular rationale"'24, different
from the rationale behind the adoption of the additional duties of 10% on List 2 products. The
United States insists that "the 'fundamental or underlying' reason (i.e. the 'rationale') behind a
Member's decision to adopt a measure"12> cannot be disentangled from the measure's "essence".

7.53. The Panel is of the view that the rationale (or the policy justification) behind the increase of
the rate of additional duties on List 2 products from 10% to 25% does not alter the nature or the
essence of the measure. The new policy explanation invoked by the United States - that China
retreated from specific commitments agreed to in earlier rounds of negotiation - would, to the
contrary, seem to confirm that the increase of the additional duties is intrinsically linked to the
original measure imposing additional duties of 10% on List 2 products.126

115 See e.g. Panel Report, Colombia - Textiles, para. 7.37.

116 panel Report, Argentina — Footwear (EC), para. 8.45.

117 See e.g. Panel Report, Russia - Tariff Treatment, para. 7.84.

118 Appellate Body Report, China - Raw Materials, fn 524.

119 Notice of 9 May 2019, (Exhibit CHN-4), p. 20460. (emphasis added)

120 Notice of 9 May 2019, (Exhibit CHN-4), p. 20460. (emphasis added)

121 On this point, the Panel recalls the Appellate Body's observation in US - Gambling that "[t]he DSU
provides for the 'prompt settlement' of situations where Members consider that their benefits under the
covered agreements 'are being impaired by measures taken by another Member'" and "the 'measure’ must be
the source of the alleged impairment, which is in turn the effect resulting from the existence or operation of
the 'measure’." (Appellate Body Report, US - Gambling, para. 121 (emphasis original))

122 Appellate Body Report, China - Raw Materials, fn 524.

123 See para. 7.46 above.

124 United States' response to Panel question No. 4, para. 31.

125 United States comment on China's response to Panel question No. 22, para. 18.

126 However, it is hard to see how a difference in rationale, even if proven, would change the essence of
the second measure, which still remains an imposition of additional duties above bindings.
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7.54. Finally, the Panel recalls that China's panel request explicitly refers to "any modification,
replacement or amendment" of the listed measures. In other words, China's panel request
anticipates the possibility that the measures listed would be amended, and pre-emptively refers to
any such modification.

7.55. The parties disagree on the implication of the inclusion of this clause included in China's panel
request. The United States insists that the increase of the rate of additional duties on List 2 products
from 10% to 25% of 9 May 2019 took effect after the Panel was established and can therefore not
be part of the Panel's terms of reference. For the United States, the phrase "any modification,
replacement or amendment to the measures identified [in the Panel request] and any closely
connected, subsequent measures"!?’, does not and cannot "serve as a net for capturing future
measures of possible interest to China".1?8 According to the United States, the utility of this phrase
is to capture measures that came into existence before the date of panel establishment but were
perhaps unknown to China.'2° The United States argues that even in the presence of such clauses,
a panel's terms of reference cannot cover any post-panel establishment changes.!3°

7.56. China asserts that the clause in its panel request referring to "any modification, replacement
or amendment" covers the increase of the rate of additional duties on List 2 products from 10% to
25% of 9 May 2019 precisely because this increase was "clearly a modification of a measure that
China identified in both its request for consultations and panel request".13!

7.57. The Panel agrees with the consistent practice of prior WTO adjudicators in considering that
broad references in panel requests - such as the phrase "any modification, replacement or
amendment" in China's panel request — authorize panels to consider within their terms of reference
legal instruments enacted after the panels' establishment.132 This is so because, otherwise, as noted
by prior WTO adjudicators, respondents could easily shield measures from scrutiny by a panel by
amending minor aspects during dispute settlement proceedings.!33

7.58. In the panel's view, the increase of the rate of additional duties on List 2 products from 10%
to 25% of 9 May 2019 is an amendment that did not change the essence of the second measure
identified in China's panel request.

7.59. Therefore, the Panel considers that the increase of the rate of additional duties on List 2
products from 10% to 25% of 9 May 2019 is covered by the Panel's terms of reference, especially
since China's panel request included (i) an express reference to the anticipated increase of the rate
of additional duties on List 2 products; and (ii) a reference to "any modification, replacement or
amendment to the measures identified above".

7.1.2.4 Conclusion on the measures covered by the Panel's terms of reference

7.60. In the Panel's view, it is appropriate to consider the increase of the rate of additional duties
on List 2 products from 10% to 25% of 9 May 2019 as an amendment of the additional duties of
10% imposed on List 2 products on 21 September 2018.

7.61. For these reasons, the Panel considers that the measures covered by its terms of reference
are:

27 China's panel request, p. 4.

128 United States' response to Panel question No. 2, para. 8.

129 United States' response to Panel question No. 2, para. 8.

130 United States' response to Panel question No. 2, para. 9. For the United States, the Appellate Body's
finding in Chile — Price Band System "at most, suggests that a measure enacted after the date of panel
establishment can serve as interpretive guidance for measures identified in a panel request, not that a panel is
authorized to render findings on such a measure". (United States' first written submission, para. 107)

131 China's first written submission, para. 26.

132 See e.g. Panel Reports, China - Raw Materials, para. 7.12; and EC - IT Products, para. 7.140. See
also Appellate Body Report, Chile — Price Band System, para. 135.

133 Appellate Body Report, Chile - Price Band System, para. 144. See also Panel Reports, China - Raw
Materials, para. 7.13; and Russia — Tariff Treatment, para. 7.83. As the Appellate Body observed in
Chile - Price Band System, "a complaining party should not have to adjust its pleadings throughout dispute
settlement proceedings in order to deal with a disputed measure as a 'moving target'." (Appellate Body Report,
Chile - Price Band System, para. 144)
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a. The additional duties of 25% imposed on List 1 products on 20 June 2018; and

b. The additional duties imposed on List 2 products, at the initial rate of 10%, as imposed by
the Notice of 21 September 2018, and at the rate of 25%, as imposed by the amendment
of this measure in the Notice of 9 May 2019.

7.62. For these reasons, the Panel considers that it is appropriate for it to make findings and
recommendations with respect to the above-mentioned measures, i.e. the first measure as identified
in China's panel request (additional duties of 25% on List 1 products), and the second measure as
amended on 9 May 2019 (additional duties of 25% on List 2 products).

7.1.3 China's request that the Panel reject Exhibit US-35

7.63. On 31 March 2020, along with its comments on China's responses to the Panel questions
following the second substantive meeting, the United States filed Exhibit US-35 - a Notice issued by
the Guangdong Provincial Government on 3 February 2020, containing recommendations on
accelerating the development of the semiconductor and integrated circuit industries.!3* The
United States referred to Exhibit US-35 in support of its argument that "China continues to engage
in the unfair and immoral practices documented in the Section 301 Report".13>

7.64. In a letter of 7 April 2020, China requested the Panel to reject, as untimely filed,
Exhibit US-35, submitted by the United States with its comments on China's responses to the Panel's
questions after the second substantive meeting. China argues that the submission of new evidence
or new factual assertions with a party's last submission raises due process concerns that the Panel
needs to address. China considers that the United States could have provided Exhibit US-35 earlier
in the proceedings, providing an opportunity for China to comment on it. In its letter of 7 April 2020,
China also comments that Exhibit US-35 has no legal relevance for the dispute and does not support
the United States' argument because it "fails to demonstrate the existence of any public morals
concern, let alone establish any relationship between the products targeted and public morals".136

7.65. The United States provided comments on China's request in a letter of 9 April 2020. The
United States argues that the submission of Exhibit US-35 falls within the terms of the Panel's
Working Procedures. Specifically, the United States explains that Exhibit US-35 is an element of the
United States' comments on China's response to Panel question No 23, and of the United States'
rebuttal of the specific argument presented by China in this response. The United States points out
that China has not made any assertion that the measure reflected in Exhibit US-35 does not exist,
or that the United States has mis-described the content of the measure.

7.66. The Panel recalls that, in principle, panel proceedings should progress in two stages. During
the first stage, the complaining party "should set out its case in chief, including a full presentation
of the facts on the basis of submission of supporting evidence".13” The second stage is "generally
designed to permit 'rebuttals' by each party of the arguments and evidence submitted by the other
parties"138, Whereas parties should, in principle, submit evidence before the first meeting, prior WTO
adjudicators have observed, however, that the submission of evidence may not always fall neatly
into one or the other of these categories.13 There is no absolute bar against the submission of new
evidence after the first substantive meeting.40

7.67. Indeed, pursuant to paragraph 5(1) of the Panel's Working Procedures,

Each party shall submit all evidence to the Panel no later than during the first
substantive meeting, except evidence necessary for purposes of rebuttal, or evidence

134 Exhibit US-35, p. 1.

135 United States' comments on China's response to Panel question No. 23, para. 23 and fn 40.

136 China's letter of 7 April 2020. (emphasis original)

137 Appellate Body Report, Argentina - Textiles and Apparel, para. 79.

138 Appellate Body Report, Argentina - Textiles and Apparel, para. 79. See also Appellate Body Reports,
US - FSC (Article 21.5 - EC), para. 240; and Thailand - Cigarettes (Philippines), para. 149.

139 Appellate Body Report, Thailand - Cigarettes (Philippines), para. 149.

140 See Panel Reports, China - Rare Earths, para. 7.17; and Canada - Aircraft, para. 9.73.
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necessary for answers to questions or comments on answers provided by the other
party. Additional exceptions may be granted upon a showing of good cause.

7.68. The United States submitted Exhibit US-35 at a late stage of the proceedings on
31 March 2020 (with its comments on China's responses to the Panel's questions after the second
substantive meeting). Given the date of adoption of the measure reflected in Exhibit US-35
(3 February 2020), the Panel notes that the United States could have submitted Exhibit US-35 at an
earlier stage of the proceedings.

7.69. The Panel's Working Procedures allow, however, for submission of "evidence necessary for
purposes of rebuttal". The United States asserts that it submitted Exhibit US-35 in support of its
rebuttal of China's views of the facts of the dispute. The United States explains that Exhibit US-35
"is particularly helpful in supporting that the measures at issue are 'necessary' within the meaning
of Article XX(a)", because it "demonstrates that China continues to adopt new measures in order to
unfairly acquire the technology of other WTO Members".141

7.70. The Panel's Working Procedures do not bar the submission of evidence such as Exhibit US-35
"for purposes of rebuttal". Moreover, the Panel is of the view that Exhibit US-35 could potentially be
relevant for its analysis of the United States' defence under Article XX(a) of the GATT 1994. The
Panel also notes that China has not expressed concerns with respect to the existence of the measure
reflected in Exhibit US-35, or with the accuracy of the United States' comments describing this
measure. China has rather expressed its concerns with the moment at which the United States
submitted Exhibit US-35. China has also explained why it considers that Exhibit US-35 does not
support the United States' arguments under Article XX(a).

7.71. The Panel agrees with the observation of the panel in China - Rare Earths that "with respect
to questions regarding the admission of evidence challenged by one party for lateness, due process
is the vitally important general principle by which panels must be guided".42 The Panel considers
that the due process rights of both parties have been respected. China provided its comment on the
relevance of Exhibit US-35 in its letter of 7 April 2020, where China not only expressed its concerns
with the procedural aspects of the timing of the United States' submission of Exhibit US-35, but also
commented on the substance of Exhibit US-35. The United States provided its comments on China's
request in its letter of 9 April 2020.

7.72. In sum, the Panel notes that Exhibit US-35 was submitted at a late stage in the proceedings
and could have been submitted earlier. However, the Panel considers that (i) its Working Procedures
do not prohibit the submission of evidence necessary for the purposes of rebuttal after the first
meeting; (ii) Exhibit US-35 could potentially be relevant for the Panel's analysis; and (iii) the due
process rights of both parties have been respected. For these reasons, the Panel will consider Exhibit
US-35, to the extent that it finds it relevant for its analysis of the United States' defence under
Article XX(a) of the GATT 1994.

7.2 Whether the measures at issue are inconsistent with Articles I:1 and II:1(a) and (b)
of the GATT 1994

7.2.1 Introduction

7.73. China argues that the measures are inconsistent with the United States' obligations under
Article I:1 of the GATT 1994 because they fail to accord immediately and unconditionally to certain
products originating in China and imported into the United States the advantage, favour, privilege
or immunity granted by the United States "[w]ith respect to customs duties and charges of any kind
imposed on or in connection with" the importation of like products originating in the territories of
other WTO Members.'#3 China further argues that the measures are inconsistent with the
United States' obligations under Article II:1(a) and (b) of the GATT 1994 because they impose
additional duties on certain imported products originating in China in excess of the United States'
bound rates set forth in its Schedule.44

141 United States' letter of 9 April 2020.

142 panel Reports, China - Rare Earths, para. 7.19.
143 China's first written submission, para. 25.

144 China's first written submission, para. 25.



WT/DS543/R

-30 -

7.74. The United States asserts that the measures at issue are "legally justified because they are
measures 'necessary to protect public morals' within the meaning of Article XX(a) of the General
Agreement on Tariffs and Trade 1994 ('GATT 1994')".145

7.75. The Panel notes that the United States has not raised arguments directly pertaining to the
alleged inconsistency of the measures with Articles I:1 and II:1(a) and (b) of the GATT 1994. The
United States' arguments pertaining to the consistency of the measures with the United States'
obligations under the GATT 1994 are focused on the justification of the measures under Article XX(a)
of the GATT 1994.

7.76. As prior WTO adjudicators have consistently observed, the initial burden in a dispute lies on
the complaining party to establish a prima facie case of inconsistency with a provision of the covered
agreements on the part of the defending party.'#® A prima facie case must be based on evidence
and legal argument put forward by the complaining party in relation to each of the elements of the
claim.'¥” The evidence and legal argument must be "sufficient to identify the challenged measure
and its basic import, identify the relevant WTO provision and obligation contained therein, and
explain the basis for the claimed inconsistency of the measure with that provision".1*®8 When that
prima facie case is made, "the burden of proof moves to the defending party, which must in turn
counter or refute the claimed inconsistency".14® A prima facie case is "one which, in the absence of
effective refutation by the defending party, requires a panel, as a matter of law, to rule in favour of
the complaining party presenting the prima facie case".1>°

7.77. The United States has not presented to the Panel any refutation of China's assertion 