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The Marrakesh Declaration confirmed the principle that Members were to participate in a 
multilateral trading system, "based upon open, market-oriented policies[.]" When China acceded 
to the WTO in 2002, members of the Working Party noted that "China was continuing the process 
of transition towards a full market economy."  It was further hoped that China's agreement to join 
the WTO, reflected in China's Protocol of Accession and other documents, would dismantle policies 
and practices incompatible with an international trading system expressly based on the principles 

of non-discrimination, market access, reciprocity, fairness and transparency. 
 
However, China today maintains a state-led, trade-disruptive economic model not based on those 
fundamental principles and that imposes substantial costs on and presents severe challenges to 
WTO Members. This paper (1) sets forth the fundamental aspects of China's trade-disruptive 
economic model; (2) elaborates upon the costs it exacts; and (3) describes the benefits that China 

receives.  
 

1  NON-MARKET ORIENTED CONDITIONS SET BY THE GOVERNMENT AND THE PARTY  

A. Fundamental Objectives of Control 

1.1.  At its core, the framework of China's economy is set by the Chinese government and the 
Chinese Communist Party (CCP or the "Party"), which exercise control directly and indirectly over 
the allocation of resources through instruments such as government ownership and control of key 

economic actors and government directives. 

1.2.  The Chinese government, including the Party, has a constitutional mandate, echoed in 
China's broader legal framework, to develop the "socialist market economy." Article 6 of the 
Constitution of the People's Republic of China provides that "[i]n the primary stage of socialism, 
the state upholds the basic economic system in which public ownership is dominant and diverse 
forms of ownership develop side by side […]." Article 7 provides that "[t]he state-owned economy, 
that is, the socialist economy with ownership by the whole people, is the leading force in the 

national economy.  The state ensures the consolidation and development of the state-owned 
economy."1  

1.3.  To fulfil these mandates, the Chinese government and the CCP direct and channel economic 
actors to meet government planning targets. The government and the CCP permit market forces to 
operate only to the extent that such activity accords with the objectives of national economic and 
industrial policy.2  

1.4.  That is why China's leading companies, state-invested and non-state invested, attest to the 
fundamental non-market nature of China's economy today. For example, the technology firm 
Alibaba has stated:  

The PRC economy differs from the economies of most developed countries in many 
respects, including the extent of government involvement, level of development, growth 
rate, control of foreign exchange and allocation of resources. Although the PRC 

government has implemented measures emphasizing the utilization of market forces for 

economic reform, the reduction of state ownership of productive assets, and the 
establishment of improved corporate governance in business enterprises, a substantial 
portion of productive assets in China is still owned by the government. In addition, the PRC 
government continues to play a significant role in regulating industry development by 
imposing industrial policies. The PRC government also exercises significant control over 
China's economic growth by allocating resources, controlling payment of foreign currency-
denominated obligations, setting monetary policy, regulating financial services and 

institutions and providing preferential treatment to particular industries or companies.3 

1.5.  At the same time, China has made clear that it has no foreseeable plans to change its 
fundamental approach to the economy. As China explained in the report that it circulated in 
connection with its 2018 WTO trade policy review: "While socialism with Chinese characteristics 
has entered a new era, the basic dimension of the Chinese context – that China is still and will 

long remain in the primary stage of socialism – has not changed […]"4 China is committed to a 

"socialist market economy" and to improving "the relationship between the government and the 
market."5 In China's view, that means that "the government plays its role better" in managing the 
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economy, not that the government ceases to intervene and allows market forces to determine 
business outcomes.6 

1.6.  Aside from the government's and the CCP's role in managing the economy, there also are 
serious concerns over how they exercise influence over the operations and investment decisions of 
state-owned enterprises (SOEs) and private enterprises, including foreign-invested enterprises. 
This influence appears to be growing following a "Party building" push by the CCP, as detailed 

below.  

B. Control at the Firm Level 

1.7.  China frequently claims that Chinese enterprises make economic decisions independently and 
based on market principles.7 However, the government and the CCP have for decades exercised 
control over SOEs through, inter alia, (1) the control and appointment of key executives through 

the CCP Organization Department,8 and (2) receipt of preferential access to important inputs (e.g., 

land and capital) and other competitive advantages unavailable to non-state firms.9 SOEs, in turn, 
play an outsized role in China's economy; for example, in terms of their share of total credit,10 

their market dominance in key industries,11 and their share of total market capitalization on 
China's stock market.12 

1.8.  In October 2016, China's President Xi Jinping, who also serves as General Secretary of the 
CCP, described the role of SOEs as extensions of the Party-state, and clarified that SOEs are 
"important forces to implement decisions of the [CCP] Central Committee" and "major strategies 

such as the 'going out' strategies and the Belt and Road Initiative, as well as to enhance overall 
national power, economic and social development and people's wellbeing."13  At the 2017 Central 
Economic Work Conference, an annual meeting on economic policy, China's top leadership stated 
that one of six priorities for China's economy in 2018 is to "promote state-owned capital to 
become stronger, better, and bigger," a task that entails "strengthen[ing] Party leadership and 
Party infrastructure in state-owned enterprises."14  

1.9.  In addition, both SOEs and nominally private enterprises host internal Party committees 

capable of exercising government and CCP influence over these enterprises' economic 
decision-making and corporate governance. This arrangement is codified in Chinese law under 
Article 19 of the Company Law of the People's Republic of China.15 

1.10.  Recently, the Party has taken demonstrated steps to increase the strength and presence of 
CCP entities within all economic organizations.16 As part of these "Party building" activities, SOEs 
as well as nominally private enterprises are being pressured to amend their articles of association 

to ensure Party representation on an enterprise's board, usually as Chairman of the Board, and to 
ensure that important company decisions are made in consultation with the enterprise's Party 
committee.17 

1.11.  For example, China Pacific Insurance Group is a state-owned insurance firm with assets 
worth RMB 1.1 trillion (US$182 billion).18 In the first half of 2017, the company amended its 

Articles of Association to insert a new Article 8 stating, in part, that "[i]n making decision for 
material issues of the Company, the Board of Directors shall first seek for the opinion of the 

Leading [Communist] Party Group of the Company.19 The Article 8 amendment also promotes a 
"cross-appointment" system, under which the secretary of the Party committee shall serve as 
Chairman of the Board, and other senior executives and board personnel are encouraged to 
overlap with members of the Party committee.20  

1.12.  According to an August 2017 report in Nikkei Asian Review, 288 of the 3,314 companies 
listed on the Shanghai and Shenzhen stock exchanges had changed their articles of association to 
ensure that their management policy reflected CCP dictates, with 197 of these changes occurring 

between April and July 2017.21 This number is reported to have continued to increase into 2018.22 

1.13.  In the last year, a number of reports indicate that the CCP is, via these Party committees, 
now looking to influence the managerial and investment decisions of foreign-invested enterprises 

in China.23 These efforts are so pervasive that the Delegations of Germany Industry and 
Commerce released a public statement in November 2017 pushing back against attempts by the 
CCP "to strengthen their influence in wholly foreign-owned German companies in China."24  
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Similarly, in November 2017, the European Union Chamber of Commerce in China published its 
official stance, noting that China's efforts to codify Party influence in Sino-Foreign joint ventures 
(JV) was a matter "of great concern to foreign JV partners as it significantly changes the 
governance of the JV and undermines the authority of the JV board."25 The Chamber stated that it 
is unaware of any legal basis for such actions by China.26 

1.14.  Reinforcing CCP influence is the "Social Credit System," a new tool endorsed by the CCP27 

that the government uses to monitor, rate and condition the conduct of all enterprises in China 
based on firm-level data collected by government agencies and other institutions.28 

1.15.  By these and other actions, the CCP is increasing its control over key actors in China's 
economy, and not, as hoped, enabling China's transition to a market economy. 

2  NON-MARKET ALLOCATION OF RESOURCES 

A. Non-Market Allocation of Key Means of Production 

2.1.  China remains a non-market economy in which the means of production are not sufficiently 
allocated or priced according to market principles. The government and the CCP continue to 
control or otherwise influence the price of key factors of production, including land, labor, energy 
and capital. 

2.2.  All land in China is property of the state, as either collectively-owned rural land or 
state-owned urban land.29 Because the government controls rural land acquisition and monopolizes 
the distribution of urban land-use rights, the government remains the final arbiter of who uses the 

land and for what purpose.30 Land-use rights holders, in turn, face limits with respect to the tenure 
and the scope of use.31 The result of these dynamics is an inefficient land market in which rural 
and urban land are segmented and large swathes of land are misallocated either to small farm 
plots or to underutilized urban infrastructure.32   

2.3.  There are significant institutional constraints on the extent to which wage rates are 
determined through free bargaining between labor and management. The Chinese government 
prohibits the formation of independent trade unions to represent labor,33 and workers do not have 

the legal right to strike,34 which is an important lever in collective action and negotiation with 
management over wages. Labor unions are under the control and direction of the All-China 
Federation of Trade Unions (ACFTU), a government-affiliated and CCP organ.35 China has 
implemented legislation such as the Labor Contract Law and the Labor Dispute Law that provide 
employees with a cause of action to challenge particular aspects of an employee's labor contract, 
but they do not advance the fundamental rights of freedom of association and collective 

bargaining.36 In addition, government restrictions on labor mobility imposed by the household 
registration system continue to inhibit and guide labor flows, causing distortions on the supply side 
of the labor market.37 

2.4.  The Chinese government also exerts a high degree of control over energy and other input 
prices. Its ability to set and guide factor input prices, in particular, results in distorted costs and 
prices throughout the economy. In the electricity sector, for example, the government owns the 
largest power generation and grid operating companies,38 controls downstream prices,39 and 

employs "differential pricing" as a policy tool to achieve capacity shedding and other industrial 
policy objectives.40 

2.5.  The influence of the government and the CCP is particularly acute in the financial sector.41  
Five large commercial banks that are majority state-owned operate large branch networks on a 
nationwide basis and account for nearly half of total bank assets.42 There are also scores of city 
commercial banks and credit unions under local government control, as well as three state-owned 
policy banks.43 

2.6.  Foreign-owned banks and bank branches, in contrast, accounted for less than 2 per cent of 
bank assets in 2015.44 For years, China has limited the sale of equity stakes in existing 

Chinese-owned banks for a single foreign investor to 20 per cent, while the total equity share of all 
foreign investors is limited to 25 per cent.45 While China recently took action to remove these 
foreign equity caps, it remains unclear whether foreign-owned banks will be accorded full national 



WT/GC/W/745 
 

- 5 - 

 

  

treatment and will be able to expand their business scopes to match the business scopes of 
domestic banks. 

2.7.  In addition to outright ownership, the government exercises other forms of influence over 
banking decisions. The CCP, through its Organization Department, appoints executive officials in 
state-owned banks and financial institutions.46  The PBOC meets frequently with large banks to 
ensure that their lending decisions align with PBOC and government objectives.47 The Law of the 

People's Republic of China on Commercial Banks provides that "commercial banks are to conduct 
their business of lending in accordance with the needs of national economic and social 
development and under the guidance of the industrial policies of the state."48   

2.8.  The overall ownership and control of the government and the CCP over China's financial 
sector has been confirmed by independent credit analysts. A 2016 analysis by the ratings agency 
Fitch Ratings states: 

China's commercial banks […] are still expected to support policy objectives and align their 
strategies with the State's broad economic goals, and are frequently urged to do so. That 
suggests China remains a centrally planned economy despite financial reforms and effort 
at rebalancing the economy that had implied a greater role for market forces.49 (emphasis 
added) 

B. Industrial Policies 

2.9.  In China's economic framework, government planning through industrial policies conveys 

instructions regarding sector-specific economic objectives, particularly for those sectors deemed 
strategic and fundamental. China is currently in its 13th five-year planning cycle, a hallmark of a 
planned economy that has become more, not less, salient over the past 20 years. China retains 
formal mechanisms of plan formulation, tasking, and review, and has expanded the scope and 
specificity of sectoral-level plans. Various institutions participate in plan formulation and execution, 

including central agencies with legislative and regulatory authority, thousands of local government 
authorities, various organs of the CCP and the enterprise sector.50 

2.10.  China's approach is materially different from other WTO Members. China provides massive, 
market-distorting subsidies and other forms of state support to its domestic industries, which too 
often leads to severe excess capacity.51 At the same time, China also actively seeks to impede, 
disadvantage and harm foreign competition by using a wide array of policies and practices to skew 
the playing field against imported goods and services and foreign manufacturers and services 
suppliers. 

2.11.  As one example, a number of official publications of the government and the CCP set out 
China's ambitious technology-related industrial policies. The industrial policies reflect a top-down, 
state-directed approach to technology development, and are founded on concepts such as 
"indigenous innovation" and "re-innovation" of foreign technologies, among others. The Chinese 
government regards technology development as integral to its economic development and seeks 

to attain domestic dominance and global leadership in a wide range of technologies.52 In pursuit of 
this overarching objective, China has issued a large number of industrial policies, including the 

National Medium- and Long-Term Science and Technology Development Plan Outline (2006-2020), 
the State Council Decision on Accelerating and Cultivating the Development of Strategic Emerging 
Industries, and, more recently, the State Council Notice on Issuing "Made in China 2025."53 

2.12.  Increasingly, China has also used new types of state-controlled financial institutions, such 
as the National Integrated Circuit Fund ("National IC Fund"), to implement its industrial policies.  
The National IC Fund was established under the guidance of two government ministries, and 
funded by several prominent SOEs and state-owned financial institutions.54 It is part of an 

"integrated Circuit Industry Technological Innovation Strategic Alliance" established in March 2017 
"in conformity with […] the guiding spirit of General Secretary Xi Jinping.55 The objective of the 
alliance is to "implement the 'Strong Internet Nation' strategy, achieve breakthroughs in 
cutting-edge core technologies, and establish secure and controllable information technology [IT] 

systems".56 
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C. Law as an Instrument of the Party-State 

2.13.  China's legal system continues to function as an instrument by which the Chinese 
government and the CCP can secure discrete economic outcomes, channel broader economic 
policy, and pursue industrial policy goals. Key legal institutions, such as the courts, are structured 
to respond to the CCP's direction, both broadly and on a case-specific basis.57 Individuals and firms 
are constrained in their ability to have meaningful independent input into administrative 

rulemaking or to challenge administrative decisions.58 As a general matter, to the extent that 
individuals and firms seek to act independently of government or CCP direction, the legal system 
does not provide the venue for them to achieve these objectives on a systemic or consistent basis. 
In addition, firms continue to face challenges in obtaining impartial outcomes, either because of 
corruption or local protectionism.59 

2.14.  The United States also notes the larger issue of China's restrictions on the freedom of 

information, including its Internet firewall and the government's regular censorship of audio-visual 
and print media, which among many other negative effects, creates distortions in China's economy 
and impacts the ability of foreign companies to operate and compete in China's market.60 

3  COSTS TO WTO MEMBERS OF CHINA'S ECONOMIC MODEL 

A. Non-Reciprocal and Protected Market  

3.1.  The WTO is rooted in fundamental principles of market access, non-discrimination, 
reciprocity, fairness and transparency. It is important to recall that WTO members are supposed to 

be moving toward market-based outcomes voluntarily. China has pursued policies and practices 
that not only conflict with its WTO obligations, but which also manifest a disregard for the WTO's 
fundamental principles.  

3.2.  As the Office of the US Trade Representative has demonstrated in its annual Report to 

Congress on China's WTO Compliance, China helps its domestic industries by skewing the playing 
field against imported goods and services and foreign manufacturers and services suppliers in 
myriad ways, not only through market access limitations, investment restrictions and massive, 

market-distorting subsidies that lead to severe excess capacity, but also through preferential 
treatment for state-owned enterprises and other favoured Chinese companies, discriminatory 
regulatory requirements, unique national standards, technology transfer requirements, inadequate 
protection and enforcement of intellectual property rights, cyber theft, overly broad and 
discriminatory cybersecurity measures, cross-border data restrictions and data localization 
requirements, and the use of competition law for industrial policy purposes.  Exacerbating this 

situation is the regular abuse of administrative licensing and approval processes by Chinese 
government officials. 

3.3.  Moreover, China's opaque governing and regulatory system is inconsistent with the 
commitments it made when it joined the WTO and defeats the WTO's principle of transparency.  As 
a result, it is difficult – and often impossible – for Members to assess China's compliance with its 

WTO obligations. For example, since joining the WTO 16 years ago, China's three WTO subsidy 
notifications, covering only central government subsidy programs have generally been submitted 

years after the deadline and have consistently been grossly incomplete. Furthermore, China did 
not provide a sub-central government subsidy notification until July 2016, which was also grossly 
incomplete. Moreover, contrary to its commitments when it joined the WTO, China has not 
published all trade-related measures issued at the central and sub-central levels of government in 
a single official journal and has not made translations of these measures available in one of the 
WTO languages.  As a result, Members have resorted to submitting multiple counter-notifications 
in a number of WTO bodies in an attempt to fill in gaps when China does not disclose all of the 

information required under its WTO notification obligations. 

B. Excess Capacity  

3.4.  Excess capacity in China hurts the global economy not only through direct exports from 

China, but also because lower global prices and a glut of supply make it difficult for even the most 
competitive producers to remain viable.61 Many WTO Members, including Canada, Australia, India, 
and the EU, have continued to respond to the trade-distortive effects of China's excess capacity by 
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imposing trade remedies such as antidumping and countervailing duties in response to petitions 
from their domestic industries.62 

3.5.  China today is the world leader in excess capacity. For example, China's large increases in 
steel capacity since it joined the WTO in 2001 have led to similarly large increases in steel 
production. China's annual steel production rose from 152 million MT in 2001 to 808 million MT in 
2016, by far the largest in the world, and China's steel industry now accounts for 50 per cent of 

global steel production.63  China's steel exports have also grown to be the largest in the world, at 
108 million MT in 2016, compared to 66 million MT a decade earlier.64  Examples of numerous 
other excess capacity industries are discussed in the European Union Chamber of Commerce in 
China's 2016 report, Overcapacity in China: An Impediment to the Party's Reform Agenda. Indeed, 
China's State Council, in its 2013 Guiding Opinions of the State Council on Resolving the Conflict of 
Serious Overcapacity, acknowledged excess capacity in industries including steel, cement, 

electrolytic aluminium, flat glass and shipbuilding.65   

3.6.  Excess capacity leads to injury in other trading members. For example, China's excess 
capacity in solar panels was a key reason why US imports of solar cells and modules from China 
increased by 500 per cent from 2012 to 2016, while prices for solar cells and modules fell by 
60 per cent, to a point where most US producers ceased domestic production, moved their 
facilities to other countries, or declared bankruptcy.  By 2017, the US solar manufacturing industry 
had almost disappeared, with 25 companies closing since 2012.66 

3.7.  Excess capacity is driven to a large degree by actions of the Chinese government, including 
massive, market-distorting subsidies and a variety of other policies and practices.  According to a 
2017 report by the Economist Intelligence Unit, "[f]or years [China's] authorities had tolerated 
expansions in capacity across a variety of industries, despite capacity utilization rates dipping 
below 75 per cent (normally a threshold for indicating a balanced relationship between supply and 
demand)."67 According to the aforementioned European Union Chamber of Commerce in China 
report, key recurring factors include the protection of local industries, weak enforcement of 

regulations, price controls for key inputs, and fiscal imbalances that create a perverse incentive to 
attract excessive investment.68 China issued guiding measures in 2016 to reduce excess capacity 
in the coal and steel sectors as part of the so-called "supply-side structural reform" initiative.  
These solutions to excess capacity, however, continue to reflect a high level of government 
intervention rather than market-based principles.69 

C. Forced Technology Transfer 

3.8.  As members are aware, the United States has issued a detailed factual report that illustrates 
how China has pursued unreasonable acts, policies and practices that harm US intellectual 
property rights, innovation and technology development.70 The report details, for example, how 
the Chinese government uses foreign ownership restrictions, such as formal and informal JV 
requirements, to require or pressure technology transfer from US companies to Chinese entities. 
The report also details how the Chinese government directs and unfairly facilitates the systematic 
investment in, and acquisition of, US companies and assets by Chinese entities, to obtain 

cutting-edge technologies and intellectual property and generate large-scale technology transfer in 
industries deemed important by state industrial plans. Moreover, the report illustrates how the 
Chinese government has conducted or supported cyber intrusions into US commercial networks 
targeting confidential business information held by US firms. China's unfair acts, policies and 
practices injure not only the United States, but also the rest of the WTO membership.  

4  BENEFITS TO CHINA OF ITS ECONOMIC MODEL 

4.1.  China considers itself to be "the largest developing country in the world."71  In fact, China has 

seized on the benefits of WTO membership to rapidly develop its economy. Between 2005 and 
2016, China averaged annual real GDP growth rates of 9.5 per cent,72 and rose from the world's 
fifth-largest to second-largest economy.73 In 2001, China was the world's sixth-largest goods 
exporter; by 2016, it ranked number one, exporting more than all of North America combined.74  
As of December 2017, China maintained foreign exchange reserves upwards of US$3.1 trillion.75 A 

prominent Chinese economist has remarked that China's rapid economic growth in the first decade 

after joining the WTO "was unique in the economic history of any country."76 
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4.2.  China also insists it is a developing country in need of technology upgrading.77 In fact, China 
has already achieved major gains in high-technology fields, including: 

 China has the largest number of supercomputers in the world;78 

 China has the fastest high-speed trains in operation and the "longest [high-speed rail 
network] in the world";79 
 

 "A successful US$600 million funding round has catapulted Chinese artificial intelligence 
company SenseTime into the position of the most valuable AI start-up in the world"80; and 
 

 "Chinese solar-panel manufacturers are estimated to have a 20 per cent cost advantage 
over their US peers, owing to economies of scale and more advanced supply-chain 
development. And Chinese wind-turbine manufacturers, having gradually closed 

technology gaps, now account for more than 90 per cent of the Chinese domestic market 
[...]."81 

4.3.  Numerous other facts illustrate the extent of China's economic development.  China spent 
approximately US$228 billion on defence in 2017.82 China is the world's largest automotive 
market,83 the world's largest oil importer84 and the world's largest meat consumer.85  China has six 
megacities with over 10 million residents.86 Not least, China has overtaken the UK as the "second 
biggest art market after the United States," with a 21 per cent global art market share by value.87 

4.4.  While China undoubtedly struggles with poverty-related challenges in some areas of its 
economy, the claim that it is a developing country on par with many others, and therefore exempt 
from contributing to progressive liberalization of global trade rules, is simply not sustainable when 
measured against numerous indicators of China's rapid development and accumulation of wealth.  

4.5.  The United States would remind Members that China's Protocol of Accession questioned 

China's claim to be a developing country and expressly denied China's right to self-elect 
developing country status under several of the WTO agreements. 

5  CONCLUSION 

5.1.  Since joining the WTO, China has repeatedly signalled that it is pursuing economic reform. 
For example, in November 2013, at the Third Plenary Session of the 18th Central Committee of the 
CCP, the CCP endorsed a number of far-reaching economic reform pronouncements, which called 
for making the market "decisive" in allocating resources and reducing Chinese government 
intervention in the economy.88 And as China reminded us at the last General Council meeting in 

May, this year marks the 40th anniversary of China's self-described "reform and opening up" 
policy. 

5.2.  Unfortunately, China's use of the term "reform" differs from the type of reform that a country 

would be pursuing if it were embracing market-oriented principles. For China, economic reform 
means perfecting the government's and the Party's management of the economy and 
strengthening the state sector, particularly state-owned enterprises. As long as China remains on 
this path, the implications for this organization are decidedly negative. 

 
__________ 

                                                
1 Constitution of the People's Republic of China (adopted by the National People's Congress on 

4 December 1982, amended 12 April 1988, further amended 29 March 1993, 15 March 1999, 14 March 2004, 
and 11 March 2018.)  See also, Constitution of the People's Republic of China, Art. 1.  ("[…] The socialist 
system is the basic system of the People's Republic of China. The leadership of the Communist Party of China is 
the defining feature of socialism with Chinese characteristics […]"). 

2 See Property Law of the People's Republic of China, Art. 3 (adopted by the National People's Congress 
on 16 March 2007, 2007 Order No. 62, effective 16 March 2007). ("The State consolidates and develops the 
public ownership sector of the economy, and encourages, supports, and guides the development of the non-
public ownership sector of the economy.") Similar language is enshrined in the Constitution of the Chinese 
Communist Party, Preamble (Central Committee of the Communist Party of China, issued 6 September 1982, 
amended 1 November 1987, further amended 18 October 1992, 19 September 1997, 14 November 2002, 
21 October 2007, 14 November 2012, and 24 October 2017). ("The Communist Party of China leads the people 



WT/GC/W/745 
 

- 9 - 
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public ownership sector", of the economy is treated differently than the "public ownership sector." 

3 Alibaba Group Holding Limited, Amendment No. 7 to Form F-1 (Filing with the US Securities and 
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13 April  2018), available at 
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government-led systematic acquisition of and investment in US companies […] [t]hese are independent 
decisions to explore the international market and enhance innovation capability."); Regular Press Conference of 
the Ministry Of Commerce (1 February 2018) (MOFCOM, published 2 February 2018), available at 
http://english.mofcom.gov.cn/article/newsrelease/press/201802/20180202711566.shtml.  ("Second, Chinese 
companies' investment and acquisitions in Europe are autonomous corporate acts based on market principles, 
bringing Europe capital, jobs and access to Asian markets and creating a mutually beneficial and win-win 
situation.") 

8 Liwen Lin and Curtis Milhaupt, "We Are the (National) Champions: Understanding the Mechanisms of 
State Capitalism in China," Stanford Law Review 65(4) (May 2013): 737-38. ("Party and corporate leadership 
appointments take place in a highly institutionalized sharing arrangement between the Party and SASAC. In 
fifty-three central enterprises, the occupants of top positions, including board chairmen, CEOs, and party 
secretaries, are appointed and evaluated by the Organization Department of the Party's Central Committee.") 
See also Zheng Yongnian, The Chinese Communist Party as Organizational Emperor: Culture, Reproduction, 
and Transformation (London: Routledge, 2010), 103-104. ("The CCP's most powerful instrument in structuring 

its domination over the state is a system called the 'Party management of cadres' (dangguan ganbu), or more 
commonly known in the West as the nomenklatura system. The nomenklatura system 'consists of lists of 
leading positions, over which Party units exercise the power to make appointments and dismissals; lists of 
reserves or candidates for these positions; and institutions and processes for making the appropriate personnel 
changes.'") 

9 See, e.g., Markus Taube and Christian Schmidkonz, Assessment of the Normative and Policy 
Framework Governing the Assessment of the Normative and Policy Framework Governing the Chinese Economy 
and Its Impact on International Competition, Final Extended Report for AEGIS Europe (Think!Desk China 
Research & Consulting, 13 August 2015), 331.  ("The Chinese financial sector is not operating independently 
from the Chinese state, but is subjected to far reaching governmental intervention in its operations. […]  One 
major underlying reason for this reality clearly lies in the still incomplete marketisation of China's state-owned 
enterprise sector.  For as long as these SOEs enjoy a privileged, shielded existence, the financial sector cannot 
mature into a normal market economy financial sector.  This is one of the reasons the IMF recommends China 
to push state-owned enterprise reforms forward, take further steps in establishing a more commercially 
oriented financial system and establish an underlying market-based monetary policy framework.") 

10 The IMF reports that the "SOE share in credit stock" was 55.6 per cent in 2014.  Kang et al., People's 
Republic of China: Selected Issues, IMF Country Report No. 16/271 (International Monetary Fund, 
7 July 2016), 9. See Table 1: Rebalancing Scorecard.  See also World Bank, China 2030: Building a Modern, 
Harmonious, and Creative Society, Report No. 96299 (March 2013), 125. (The World Bank notes the inherent 
tension between the poor performance of the SOE sector and its access to credit, stating "The weighted 
average return on assets of SOEs is […] significantly lower than that of other firms […] On the other hand, the 
average debt to equity ratio of SOEs is substantially higher […]") 

11 See, e.g., WTO, Trade Policy Review – Report by the Secretariat – China, WT/TPR/S/342 
(15 June 2016), 95.  (Noting that "sectors of strategic importance (e.g. energy; utilities; and transport, 
financial, telecom, education, and health care services) remain only partially open to private investment.  
These sectors are often dominated by large SOEs.") 

12 As of July 2018, the top ten firms listed on the Shanghai Stock Exchange accounted for approximately 
one-quarter of total market capitalization. These firms included the state-owned commercial banks Bank of 
China and Agricultural Bank of China; two of the major state-owned oil companies, Petrochina and Sinopec; 
and the state-owned automaker SAIC Motor. Shanghai Stock Exchange website, available at 
http://www.sse.com.cn/market/stockdata/marketvalue/, accessed 12 July 2017. 

13 Xinhua, "Xi Stresses CPC Leadership of State-owned Enterprises," 11 October 2016, available at 
http://www.xinhuanet.com/english/2016-10/11/c_135746608.htm. 

14 Xinhua [via Ministry of Finance website], "Central Economic Work Conference Draws Key Points: Six 
Major Priorities for the Economy Next Year," [Chinese] 21 December 2017, available at 
http://www.mof.gov.cn/zhengwuxinxi/caijingshidian/xinhuanet/201712/t20171221_2785496.html.  

15 Company Law of the People's Republic of China, Art. 19 (adopted by the National People's Congress 
on 29 December 1993, amended 25 December 1999, further amended 28 August 2004, 27 October 2005 and 
28 December 2013).  See also Delegations of German Industry and Commerce, Press Statement: Increasing 
Business Challenges – Delegations of German Industry and Commerce in China Concerned About Growing 
Influence of Chinese Communist Party on Foreign Business Operations (24 November 2017). ("According to 



WT/GC/W/745 
 

- 10 - 

 

  

                                                                                                                                                  
Article 19 of the Company Law of the People's Republic of China, the establishment of party cells of the 
Communist Party of China in a company is permissible as long as at least three party members decide to form 
a party cell.  This law applies to Chinese state-owned enterprises and Chinese-foreign invested Joint Ventures 
as well as Wholly Owned Foreign Enterprises.") 

16 At a press conference following the 19th National Congress of the Chinese Communist Party in 
October 2017, Qi Yu, the vice head of the Chinese Communist Party Organization Department noted: "Since 
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