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- There have been few or no studies on the issue of non
preferential rules of origin and their application.

+ There have been concrete cases that are unreported
for confidential reasons

 There are also been few attempts of oufreach to
disseminate the results of the HWP among business
and outside of the CRO and TCRO

- This exercise of exchanging experiences is a first
valuable step

- UNCTAD stands ready to provide further analysis and
research to facilitate such work

“16 " UNICTAD 0/



[image: image21.png]Some conclusions and way forward

+ There is evidence that two major administrations has
attempted to fill the gap of the

+ There is evidence that the lack of a predictable uniform
system of Non preferential rules of origin is a concem to
business and at times, there are signficant costs.

+ However such concers are not univocal and are mixed

- Businessis concemed with:

- Costof change from the actual system to the new one

- Whatthe new RoO will be ?

+ Business may not fully understand the technicalties of RoO
and the substance of the HWVP.

- Use of CTC rules may be difficult to asses, risk of

S )



[image: image22.png][EU attempts to better define non preferential rules of
origin (3)

+ The new EU Common Customs code appears to reflect
past practice with a general rule , a series of expanded
binding product specific rules , and a series of non-
binding product specific rules drawn the the EU
negotiating position in the HWP

- During the consuttations with the private sector different
views from private sector emerged about the use of the
EU HWP position for all products
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origin (2)
= This mixed system was at stake in the ECJ Heko case
- “although those list rules drawn up by the Commission
contribute to the determination of the non-preferential
origin of goods, those rules do not have binding legal
force. Accordingly, the content of those rules must be
compatible with the rules of origin as set out in Article
24 of the Customs Code, and may not alter the scope
of those rules”™
- The ECJ ruled again on non preferential rules of origin
in a number of cases Case C-372/06 Asda Stores Ltd

2007 (TV and Value added) and Hoesch case 373/8 in
2010
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origin (1)

- Besidesthe general definition the EU adopted over the
years a series of product specific rules for clothing,
integrated circuits to better clarify the general rule

- Around 2005 when it became progressively clear that
the HWP was not reaching consensus the EU
introduced the EU negotiating position in the HWP as
complementary non binding criteria for non preferential
rules of origin for all other products

- “It has been commonly agreed that the origin of a
product not covered by a specific rule in the IP should
be determined in accordance with the position taken by
the EC in the negotiations under the Harmonisation
Work Programme”



[image: image25.png]Excerpts from Company responses (2)

- The Information Technology Association of America (ITAA)
_.."The proposal should be withdrawn  until such time as
a multilateral agreement on rules of origin can be
reached in the WTO.

There should be one set of rules for global companies to
use. The added costs to companies of potentially having
to maintaintwo systems of Country of Origin marking for
products cannot be overemphasized.

It cost one company $3M to make changes to CoO
‘markings to comprehend the rules of both the WTO and
the EU. Any proposed changes should make the system
simpler, not more complex *
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+ ABBOT COMPANY

« “As an example, the proposed rule for Subheading
3004.90 (where many finished pharmaceutical
products are classified) is the following:

- A change to subheading 3004.90 from any other
subheading, except fom subheading 3003.90 o
3006.92, and provided that the domestic content of the
therapeutic or prophylactic component is no less than
40 percent by weight of the total therapeutic or
prophylactic content.

- Thisis not a simple tariff shit it is essentially a non-
costed regional value content requirement with a
domestic content stipulation. This rule requires a tariff

shift for each ingredient...” S
URIETAD J/



[image: image27.png]US attempts to better define non-preferential
rules of origin (2)

- However business submissions opposed such a
change fearing additional costs for imports, changes
of established rules.

- CBPabandoned such idea, however an analysis of
the business responses shows that the opposition
mainly stemmed from use of CTC NAFTA marking
fules rather than to the idea of an uniform criteria to
determine non-preferential rules of origin



[image: image28.png]US attempts to better define non-preferential
rules of origin (1)

- In the US CBT made proposals to replace the judge
made definition in 1991, 1994, and 2008 lately using
the NAFTA marking rules to replace such judge based
definition

- CBT stated in their 2008 proposal that” Those rules
have proven to be more objective and transparent and
provide greater predictabilty in determining the
‘county of origin of imported merchandise than the
system of case-by case adjudication they would
replace”



[image: image29.png]A step back: Why the ARO ? e

The ARO was negotiated to respond to concerns of
business communities mainly in US and EU

Both the US and EU relied on definitions:

US: a Judge made rule: the origin of the good is
determined to be the last place in which it was
substantially transformed into a new and distinct
article of commerce based on a change in name,
character, or use

EU : origin of the country where they undenvent their
last, substantial, economically justified processing or
working in an undertaking equipped for that purpose
and resulting in the manufacture of a new product or
representing an important stage of manufacture.’



[image: image30.png]Theissue at stake is to determineif the lack of:
harmonisationis a cost to business andtrade

+ There is no doubt that the Drafters of the ARO were of
the opinion that a proliferation of non preferential rules
of origin was an hindrance to trade.

- However some members hold that business has so
far coped with such situation and that RoO are
now'passé”

- On one hand there is evidence from case law under
various jurisdictions, attempts to fill the existing gaps
that the present situation creates unpredictability

~ On the other hand there are a number of Members
that simply do not have non- preferential RoO

“UNCTAD



[image: image31.png]What is the immediate impact of lack of
consensus onthe HWP ?
* Lack of consensus on the HWP means that the
disciplines of the transitional period of the ARO apply:
« “These provisions leave for Members themselves
discretion to decide what, within those bounds, they
cando.

* In this regard, itis common ground between the
patties that Article 2 does not prevent Members from
determining the criteria which confer origin, changing
those criteria over time, or applying different criteria to
different goods” (Panel report DS234)

+ Thus the applicable non preferential rules of origin are
those of the country of importation



[image: image32.png]The inherent difficulty in measuring the effects:
of Non preferential RoO

- Differently from preferential RoO ,non preferential RoO
do not carry an immediate benefit or damage.

- Trade effects of Non preferential RoO are depending
on the trade instrument they serve

* MFN (how many countries still acceding to WTO ?)
- Quotas (how many quotas today ?)
- TBT,SPS ( how many countries use RoO ?)

- Trade defense: AD,CVD, Safeguards, Anti-
circumvention measures

~ Mark of origin: Maden...
- An early waming: EUUS DSU consulations of 1996
on US RoO changes on textiles and clothing
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~In 1998 UNCTAD published one of the first study on Non
preferential rules of origin- available at

« http:/functad org/en/Docs/poitcdtsbd2 en. pdf
~ Most recently Govemments and firms requests UNCTAD advise
on how to deal vith non preferential rules of origin as follows

- 1) Should | have Non preferential rules of origin?
* 2) Whatis the purpose of non preferential rules of origin?

- 3) An importing country is asking/questioning a non preferential
rules of origin CO what should | do?

- 4)1aminvestigated of circumventing AD duties what should | do
?

- 5) My company has been asked to produce a CO and my national
authorities are unable to produce it

- 6) The importing country is questioning the origin of the goods
and we are not sure what is the applicable law




[image: image34.png]UNCTAD and rules of origin

- Hosted the working groups on GSP rules of origin
from 1976 to 1995 to simplify GSP rules of origin

* In 1995 it was hoped that the results of HWP could
provide impetus for the simplification of GSP rules of
origin

- Attended TCRO and CRO meetings

- Provides technical assistance to comply with existing
non- preferential and preferential rules of origin,
Drafting RoO in FTA

- Provides a forum of experts group meetings such as
the latest in April 2014 on the Bali Decision on
preferential RoO for LDCs



[image: image35.png]Is lack of Harmonized non
preferential rules of origin a costto
business and to the international
trade community ?

| reflections and lessons
learned

Stefano Inama

Chif, Division for Africa, Least Developed Countries and Special
Programmes, UNCTAD



