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REPLIES BY THE EEC TO QUESTIONS BY HONG KONG
ON THE EEC ANTI-DUMPING LEGISLATION

Reproduced herewith are replies by the EEC to questions raised by

Hong Kong in document ADP/W/227 on Council Regulation (EEC) No. 2423/88 of
11 July 1988 (ADP/1/Add.1/Rev.1l).

Explanations on the provisions of Article 2.3 (a) on dlooountc.
Including multi-product discounts, have been provided In reply to
point 1 of the questions posed by the United States of Amorlea on
thees provislons.

2. Artlgle 2.,3(b) - No or Insufficient asles

The cholce between export ssles to third countrlee and the use df ¢
constructed value as & basls of establishing the normel valfue. hae
been explained (n reply to polint 2 of thse questions posed by the
Republic of Koret on the revised regulation. When making ‘tht
cholce, much would depsnd on the particular market tltuat:on
encountered and no useful purposs would be served by apeculttlnc on
such situations In advance.

3. Articlie 2.4 - Home market sales balow cost of production

- Articie VI of ths GATT and Article 2:4 of the Code strese¢ that hen
the normal value le establlshed on the basis of domestic prlces
‘those prices should be In the ordinary course of trade. Sales &t &
loss made In substantial quantities over a consliderable psrloq of
time can In no way-bpe considered as being In the ordinary cours¢ of
trade. This ig why simllar provisions on salee &t a lose h(vo bcln
incorporated into the legisiation of other Partles and why thoy are
not a novel feature of the EC's own leglelation.

- No npreclee percentage Is applied when easseseing whether the

quantities sold at & loss are substantial, each case being decided
according to the particular situation encountered.
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a)

b)

The practice ls to assess dumping during &n Investigation porlod
normally of a year. This period 1a sufficlently long to .depldo
whether sales have been made at a loss over 2 considerable perlod of
time. Movements In prices due to a business or economic cycl¢ do
not Juetify dumpling.

The EC‘'s approach to the allocatlon of costs, Including those
Incurred during a start up perlod, have already been explainad In
reply to a question posad by the United States of America on theses
provisions. '

A copy of the Commigglon’s guestionnalre to exporters has been mede
avallable for Inspection [n the GATT secretariat for a numbe¢ of
years. : ) :

Antl-dumping Investigations are not confined to the arbltretiop of
competing claims by Interested parties. It Is for the investigaling
author ity to establish the facts and to arrive at conclusione Ip an

Independent manner, taking account of all the relevant tnforma;lonf
avaliable.

Article 2.3(DY(11) — Conatructed vajue

A profit rate based on the profitable sales of a producer or
exporter ls regarded as reasonable for the purpose of o.tlbrllzlnq
the constructed value to be eapplied In respect of hizg sajecs.
Indead, [t would not be logical to derive the profit rate other then

on the basle of profltable sales.

Detalled explianatliong of the provigsions of Article 2.3(b)(1!l) pave
been glven In reply to the Unlited States of America and Kofrex.
Since the criteria applled are more preclise than those lgld dow§ In -~
Article 2:4 of the Code, they provide more rather than jese
certainty to the exporter as a basle for his pricing decieione,

COMPARISON BETWEEN THE NORMAL VALUF AND THE EXPQRT PRICE

Articla 2.9 and 2,10 - Adjuatments for differences (n the lavel of
trede and In quapntitlee '

The proviglone of Article 2.9 and 2.10 of the revised rcguia§19n
have been explained. In detail in reply to questionz posed By the
Unlted States of America, Japan and the Republlic of Koret. Ae _the
first part of the question by Hong Kong recognisse, Article 2.8(b)
of the regulation relates to the establlishment of the export prjce,
not to the comparison of this price with the normal velus. No
assymetry s Inyolved when compering the normai value with :the
export price In order to make adjustments which take account of :the
differences affecting price comparabliity.
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Account may be taken of dlifferences In the level of trade and
quantities by applyling other provisions of the revised reguiation,
In addition to those adjustments provided for In Article 2.10.  Ae
stated In reply to & question by the Unlited States of Amer|ce,
account la taken In Articles 2.3(2a) and 2.8(a) of dlecounte _and
rebates which are granted ‘Inter zlla‘ for fectore such ae
differences In quantities or differonces In the level of tradg..

the “comparabie* price In Article '2.3(a) for sales In the domeptic
market on the basis of a restricted number of sales In regpec

such factore as the level of trade, though If this was done then
care would naturally be taken to avoid double counting by may ing
further adjustmonts under Article 2.9 and 2.10.

Articla 2.10(c) -~ Adlustmants for selling saxpenaes

[t ls confirmed that the list of salling expenses In Articie 2.1d(0)
Is exhaustive. For the reasons glven In reply to a question by the
United States no allowance would be made for advertlsing and bad
debts. Selling expenses other than those listed In Article 2.10(¢)
may be Incurred, but thesse are nhot consldered to affeaqt p?lce
comparabllity one way or the other.

Artlole 2,10(e) - Ipaignificant adiustments

(t la agreed that the cumulative effect of severa! Insignlfi¢znt
adjustmente could be significant. Account would be taken of sugh &
sltuation, the posslibllity of doing so belng provided for by the use¢
of the word “ordlinarily* at the start of the second sentence pffthe
provision.

Artlcle 2,13 - Averages and samo!ing tachniguea

The reasons for these provislons have been glven In reply to &
question by Japan. It |le the degree of dumpling which is of conocrn
In an Investligation, not the overall pricing behaviour of .the
company belng Investigated. Although antl-dumping dutleg ‘sre
Imposed on ell Imports, the Importer |e free to clalm refund of ‘the
duty when he can demonstrate that the amount collected exceeds 'ths
margin of dumping estab!lshed.

Moreover, notwithstanding these provisions, the EC has °'t‘b"$h°d

Article 5§ - Complaints
The EC takes care to ensure that the complaint contalins sufflc[ent
evidence of dumping and Injury, as well as a causal [(Ink. Thlg ls

done by the Introduction of a questionnalre for potentiel
compiainants which sets out the extensive Information required: in
the complaint; by the detalled examination of any compigint
submitted, and by consulting the Member States within the Advllory
Committes referred to In Article 8 of the regulation on thc
admlesibllity of the complaint before a final declsion les made o
the opening of the Investigation.
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IHT.

The EC fully agrees that complaints based on Inaccurate or
insuffliclent Information can be unneceesar!ly dlsruptive of trads.
This 1e why It has been Ite consistent practice to refuse to
publlicise the complaint In advance of & decislon to opan the
Investigation, and why {t was {instrumental In ensuring that thie
practice was adopted In the Committes's recommendation ADP/17 on the
transparency of anti-dumping proceedings.

Articia 7 - Initiation and subsaeguent investigation

All reasonable steps are taken to Inform exporters of the oponlnq of
an Investigation. This I8 done by pubtication of the natfce of
opening, by advising the authorities of the exporting country of’tho
opening and by addressing letters to each exporter known to be
concerned. As a result of this activity, It Is known thygt lthc
opening recelves full publlclity In the press and trade Journ;li in
the exporting country. In these clrcumstances, any dumping fmargin
or duty for any exporter who chooses not to cooperate In ,the
Investigation would be based on the facts avallable, In accardgnce
with Article 6:8 of the Code. To act otherwise would be taatamdynt
to an open Invitation to the exporter to refraln from cooperating (n
the Investigation and then to claim Immunity from the duty on "the
grounds that he had not been Investigated. Moreover, as &n entl-
dumping duty may be Imposed on Importe from a particular country; In
accordance with Article 8:2 of the Code, It le the practice to
Impose an overall duty, where appropriate, and then to imgdose
Individual ratee of duty on Importe from particular suppllere when
the rate Is lowsr than that Imposed generally. If pdlce
undertakings were accepted from Individual exporters then oavlodd!y
they would be excluded from the duty. A new exporter would notmlily
be subject Initially to the general rate of duty Imposed on lnqutt
from the exporting country Involved, though |f he ware not dumging
he would be free to claim refund of the duty and to requeet ¢ reviaw
of his sltuation under Article 14 of the regulation.

NEW MEASURES
Article 13,10 -

The EC agroes that further discussions within the Committee on tnase
provisions of the revised regulation should only take place when the
findings of the GATT Panel are known.

Artictie 13,11 - Additlonal anti-dumning duty

Most of the Issues ralsed In the questions posed by Hong Kong have
already been addressed In the detalled replles glven In respofise’ to
questions posed by Japan and the United States of Amerlice, the
exceptions being the question of retroactivity ralsed In point 2(d)
and the example cited In point 2(e).
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As regards the question of retroactivity, the EC cannot agrees thut
Article 11 of the Code exhaustively describes the clrcumstanqes In
which antl-dumping duties may be Imposed retroactively. Article 7:6
of the Code also provides for the retroactive appllication of dut!ea
In certaln olrcumstances when a price undertaking has been violeted.
In fact, the retroactivity provision of Article 13.11(b) of @he
regulation has much In common with that of Article 7:6 of the Code
In that both apply In respect of measures which have bean previoudly
Imposed and the perlod of retroactivity Is limitad to the date whan
the effect of the measure was negated by an actlon of the oxporth.
The EC would agree, however, that Article 11 of the 09d¢
¢lrcumscribss the retroactive application of Initlal measurec. -It
should be stressed, moreover, that the retroactivity provtiei{orn 'In
Article 13.11(b) Is not mandatory and that the EC has never (hp 9ed -
a duty retroactively. In any event, the retroactivity provistond of
Article 13.11 would only cause uncertainty to the exporter (¢ he-Kg

borne the cost of the duty In whole or In part, '

As regards the example clited by Hong Kong In point 2(e) on :the

practical application of Article 13.11, 1t should be omphnolc(¢ gﬁ‘tf
the alm of the provislons of Article 13.11 ls not to penalliife 'the
Importer or even the exporter. Its sole alm ls to eneure fhat

action to remove the Injury caused by dumping ls not negated Ry the

exporter. '

4 — Y

The right to cumulate Imports from several countries for iInJury
putposes (s Impliclt In Articles 3 and 8 of the Cods. Thers 1§ &
requirement under Article 8.2 of the Code to collect anti-dumoing
duty on a non-discriminatory basis on Imports of the product'flvm
all sources found to be dumped and causing Injury. Article 3 af lne
code refers to the volume of the dumped imports and their effedats on
prices irrespective of the source of euch Imports.

It |ls agreed that Article 3:4 of the Code requires that It muet be
demonstrated that the dumped Importse are, through the effects’ of
dumping, causing Injury and that Injuries caused by other fectors
must not be att-ibuted to the dumped Imports. The EC complles w)th
this provislon of the Cods.

Although the degree of. prlce undercutting by different producere fidy

"be Investigated when assessing whether Injury had been caused by tﬁe

dumped Importe, It Is the overal! effect of thes dumping on pricee
which le taken Into account In an Injury determinatlion, ae provided
for In Article 3:2 of the Cods.

Presumably the question by Hong Kong refers to the establishment of
en Injury threshold for the purposs of declding whether a duty ldss
than the full margin of dumping would be sufficlent to remove ého
Injury caused to & Communlity Industry. The EC recalls thet ths
application of a threshold for thlis purpose Is not mandatory under
the Code and that Its practice (n this repect Is uniade.



