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PREFACE

The 1997 volume of the WTO Basic Instruments and Selected Documents
(BISD) contains Protocols, Decisions and Reports adopted in 1997. Certain
documents have been numbered or renumbered to simplify indexing.
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Legal Instruments

LEGAL INSTRUMENTS

MARRAKESH AGREEMENT ESTABLISHING
THE WORLD TRADE ORGANIZATION
DONE AT MARRAKESH ON 15 APRIL 1994

AGREEMENT ON IMPLEMENTATION OF ARTICLE VII OF THE
GENERAL AGREEMENT ON TARIFFS AND TRADE 1994

PROCES-VERBAL OF RECTIFICATION
(WT/Let/147)

I, the undersigned, Renato Ruggiero, Director-General of the World
Trade Organization, having examined the authentic text of the Agreement on
Implementation of Article VII of the General Agreement on Tariffs and Trade
1994 annexed to the Marrakesh Agreement Establishing the World Trade Or-
ganization, done at Marrakesh on 15 April 1994, have found that the Spanish text
of the said Agreement should be rectified as follows:

Interpretative Note to Article 1 of the Agreement on Implementation of Article
VII of the General Agreement on Tariffs and Trade 1994

In paragraph 3 a), the term "entretenimiento" should be replaced by the
term "mantenimiento".

Acting as depositary of the Marrakesh Agreement Establishing the World
Trade Organization, to which is annexed the Agreement on Implementation of
Article VII of the General Agreement on Tariffs and Trade 1994, having notified
the Members of my intention and having received no objection thereto, I have
caused the correction to be made and have initialled the correction in the margin
of the authentic text of the Agreement.

IN WITNESS WHEREOF 1 have signed the present Proces-Verbal of
Rectification, drawn up in the English, French and Spanish languages, on 29
June 1997.

Renato Ruggiero
Director General

WTO BISD 1997 3



Legal Instruments

FOURTH PROTOCOL TO THE GENERAL AGREEMENT
ON TRADE IN SERVICES
(S/L/20)

Members of the World Trade Organization (hereinafter referred to as the
"WTO") whose Schedules of Specific Commitments and Lists of Exemptions
from Article II of the General Agreement on Trade in Services concerning basic
telecommunications are annexed to this Protocol (hereinafter referred to as
"Members concerned"),

Having carried out negotiations under the terms of the Ministerial Deci-
sion on Negotiations on Basic Telecommunications adopted at Marrakesh on 15
April 1994,

Having regard to the Annex on Negotiations on Basic Telecommunications,
Agree as follows:

L. Upon the entry into force of this Protocol, a Schedule of Specific Com-
mitments and a List of Exemptions from Article II concerning basic telecommu-
nications annexed to this Protocol relating to a Member shall, in accordance with
the terms specified therein, supplement or modify the Schedule of Specific
Commitments and the List of Article II Exemptions of that Member.

II. This Protocol shall be open for acceptance, by signature or otherwise, by
the Members concerned until 30 November 1997.

III.  The Protocol shall enter into force on 1 January 1998 provided it has been
accepted by all Members concerned. If by 1 December 1997 the Protocol has
not been accepted by all Members concerned, those Members which have ac-
cepted it by that date may decide, prior to 1 January 1998, on its entry into force.

IV.  This Protocol shall be deposited with the Director-General of the WTO.
The Director-General of the WTO shall promptly furnish to each Member of the
WTO a certified copy of this Protocol and notifications of acceptances thereof.

V. This Protocol shall be registered in accordance with the provisions of Ar-
ticle 102 of the Charter of the United Nations.

Done at Geneva this [ -- day of month] one thousand nine hundred and
ninety-seven, in a single copy in the English, French and Spanish languages,
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Legal Instruments

each text being authentic, except as otherwise provided for in respect of the
Schedules annexed hereto.

CERTIFICATIONS OF MODIFICATIONS AND RECTIFICATIONS OF
SCHEDULES OF CONCESSIONS TO THE GATT 1947/GATT 1994

The following table lists all the modifications and rectifications to Sched-
ules of Concessions to GATT 1947 and GATT 1994 certified in 1997. Modifica-
tions resulting from the introduction of the Harmonized System (HS), and from
commitments undertaken in the context of the Ministerial Declaration on Trade
in Information Technology Products (IT) have been indicated in brackets after

the date of certification.

Contracting Type Date of certification Document
party/Member

Australia Certification of Modifications to | 28 October 1997 (IT) WT/Let/248
Schedule I

Bolivia Certification of Modifications and |9 October 1997 (HS) WT/Let/204
Rectifications to Schedule
LXXXIV

Canada Certification of Modifications to 16 July 1997 (IT) WT/Let/158
Schedule V

Costa Rica Certification of Modifications to | 28 October 1997 (IT) WT/Let/196
Schedule LXXXV

Cuba Certification of Modifications and |7 October 1997 (HS) WT/Let/192
Rectifications to Schedule IX and Corr.1

European Certification of Modifications to |2 July 1997 (IT) WT/Let/156

Communities Schedule LXXX
Certification of Modifications to 13 August 1997 WT/Let/178
Schedule LXXX

Hong Kong, Certification of Modifications to 14 February 1997 WT/Let/171

China Schedule LXXXII
Certification of Modifications to 16 July 1997 (IT) WT/Let/160
Schedule LXXXII

Iceland Certification of Modifications to 16 July 1997 (IT) WT/Let/159
Schedule LXII

India Certification of Modifications to |2 July 1997 (IT) WT/Let/181
Schedule XII

Indonesia Certification of Modifications to |2 July 1997 (IT) WT/Let/157
Schedule XXI

Israel Certification of Modifications to |2 July 1997 (IT) WT/Let/174
Schedule XLIT

Japan Certification of Modifications and |7 April 1997 (IT) WT/Let/138,
Rectifications to Schedule WT/Let/145
XXXVIIL
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Contracting Type Date of certification Document
party/Member
Korea, Certification of Modifications to | 28 October 1997 (IT) WT/Let/249
Republic of Schedule LX
Macao, China Certification of Modifications to 12 August 1997 (IT) WT/Let/177
Schedule LXXXIX
Certification of Modification to 31 October 1997 WT/Let/251
Schedule LXXXIX
Malawi Certification of Modifications and |5 February 1997 (HS) WT/Let/167
Rectifications to Schedule LVIII
Malaysia Certification of Modifications to 12 August 1997 (IT) WT/Let/176
Schedule XXXIX
Morocco Certification of Modifications and | 19 February 1997 (HS) | WT/Let/168
Rectifications to Schedule
LXXXI
Norway Certification of Modifications to |2 July 1997 (IT) WT/Let/153
Schedule XIV
Philippines Certification of Modifications to | 26 December 1997 (IT) | WT/Let/303
Schedule LXXV
Singapore Certification of Modifications to 5 August 1997 (IT) WT/Let/175
Schedule LXXIII
Turkey Certification of Rectification to 18 March 1997 WT/Let/172
Schedule XXXVII
Certification of Modifications to |2 July 1997 (IT) WT/Let/173
Schedule XXXVII
United States Certification of Modifications to 16 July 1997 WT/Let/182
Schedule XX
6 WTO BISD 1997



Marrakesh Agreement Establishing the WTO

DECISIONS AND REPORTS

MARRAKESH AGREEMENT ESTABLISHING
THE WORLD TRADE ORGANIZATION

REPUBLIC OF THE CONGO

EXTENSION OF TIME-LIMIT FOR ACCEPTANCE OF THE AGREEMENT
BY THE REPUBLIC OF THE CONGO

Decision of the General Council on 24 April 1997
(WT/L/208)

Considering that on 25 February 1997 the Government of the Republic of
the Congo notified the World Trade Organization that the Parliament of the Repub-
lic of the Congo has ratified the Marrakesh Agreement Establishing the World
Trade Organization which it signed, subject to ratification, on 15 April 1994;

Considering that the time-limit for acceptance of the Marrakesh Agree-
ment Establishing the World Trade Organization expired on 1 January 1997, two
years after the entry into force of the Agreement, as defined in Article XIV:1 of
the Agreement;

Considering that the Republic of the Congo is the only remaining con-
tracting party to GATT 1947 which was eligible to become an Original Member
of the World Trade Organization before 1 January 1997 and which is not yet a
Member of the Organization,

The General Council,

Decides to extend, rectroactively, the time-limit for acceptance by the
Republic of the Congo of the Marrakesh Agreement Establishing the World
Trade Organization to 25 February 1997, the date of receipt by the Director-
General of the notification of ratification of the Agreement by the Republic of
the Congo, whence the Republic of the Congo would be deemed a Member of
the Organization as of 27 March 1997, thirty days after receipt of the notifica-
tion.

WTO BISD 1997 7
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ACCESSION

ACCESSION OF PANAMA

EXTENSION OF TIME-LIMIT FOR ACCEPTANCE OF THE
PROTOCOL OF ACCESSION

Decision of the General Council on 30 June 1997
(WT/ACC/PAN/23)

Considering that the Government of Panama has notified the Direc-
tor-General of the World Trade Organization that the acceptance of the Protocol
for the Accession of the Republic of Panama to the Marrakesh Agreement Estab-
lishing the World Trade Organization may not be concluded within the
time-limit prescribed in paragraph 7 thereof and has requested that the aforesaid
time-limit be extended to 31 October 1997,

The General Council,

Decides to extend the time-limit for acceptance by the Government of
Panama of the Protocol for the Accession of the Republic of Panama to the Mar-
rakesh Agreement Establishing the World Trade Organization, until 31 October
1997.
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Appellate Body

APPELLATE BODY

WORKING PROCEDURES FOR APPELLATE REVIEW

As Consolidated and Revised, 20 February 1997
(WT/AB/WP/3)

Definitions
1. In these Working Procedures for Appellate Review,
"appellant”

means any party to the dispute that has filed a Notice of Appeal pursuant
to Rule 20 or has filed a submission pursuant to paragraph 1 of Rule 23;

"appellate report"
means an Appellate Body report as described in Article 17 of the DSU;
"appellee"”

means any party to the dispute that has filed a submission pursuant to
Rule 22 or paragraph 3 of Rule 23;

"consensus"

a decision is deemed to be made by consensus if no Member formally ob-
jects to it;

"covered agreements"

has the same meaning as "covered agreements" in paragraph 1 of Article
1 of the DSU;

"division"

means the three Members who are selected to serve on any one appeal in
accordance with paragraph 1 of Article 17 of the DSU and paragraph 2 of
Rule 6;

WTO BISD 1997 9



Decisions and Reports

"documents"

means the Notice of Appeal and the submissions and other written state-
ments presented by the participants;

"DSB"

means the Dispute Settlement Body established under Article 2 of the
DSU;

"DSU"

means the Understanding on Rules and Procedures Governing the Set-
tlement of Disputes which is Annex 2 to the WTO Agreement,

"Member"

means a Member of the Appellate Body who has been appointed by the
DSB in accordance with Article 17 of the DSU;

"participant”

means any party to the dispute that has filed a Notice of Appeal pursuant
to Rule 20 or a submission pursuant to Rule 22 or paragraphs 1 or 3 of
Rule 23;

"party to the dispute"

means any WTO Member who was a complaining or defending party in
the panel dispute, but does not include a third party;

"proof of service"

means a letter or other written acknowledgement that a document has
been delivered, as required, to the parties to the dispute, participants,
third parties or third participants, as the case may be;

"Rules"

means these Working Procedures for Appellate Review;

10 WTO BISD 1997



Appellate Body

"Rules of Conduct"

means the Rules of Conduct for the Understanding on Rules and Proce-
dures Governing the Settlement of Disputes as attached in Annex II to
these Rules;

"SCM Agreement"

means the Agreement on Subsidies and Countervailing Measures which is
in Annex 1A to the WTO Agreement;,

"Secretariat”
means the Appellate Body Secretariat;
"service address"

means the address of the party to the dispute, participant, third party or
third participant as generally used in WTO dispute settlement proceed-
ings, unless the party to the dispute, participant, third party or third par-
ticipant has clearly indicated another address;

"third participant"
means any third party that has filed a submission pursuant to Rule 24;
"third party"

means any WTO Member who has notified the DSB of its substantial in-
terest in the matter before the panel pursuant to paragraph 2 of Article 10
of the DSU;

” WTO "
means the World Trade Organization;
"WTO Agreement"

means the Marrakesh Agreement Establishing the World Trade Organiza-
tion, done at Marrakesh, Morocco on 15 April 1994;

WTO BISD 1997 11
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"WTO Member"

means any State or separate customs territory possessing full autonomy in
the conduct of its external commercial relations that has accepted or ac-
ceded to the WTO in accordance with Articles XI, XII or XIV of the
WTO Agreement; and

"WTO Secretariat”

means the Secretariat of the World Trade Organization.

PART I

MEMBERS

Duties and Responsibilities

2. (1)

)

3)

(4)

A Member shall abide by the terms and conditions of the DSU,
these Rules and any decisions of the DSB affecting the Appellate
Body.

During his/her term, a Member shall not accept any employment
nor pursue any professional activity that is inconsistent with
his/her duties and responsibilities.

A Member shall exercise his/her office without accepting or seek-
ing instructions from any international, governmental, or non-
governmental organization or any private source.

A Member shall be available at all times and on short notice and,
to this end, shall keep the Secretariat informed of his/her where-
abouts at all times.

Decision-Making

3. ()

2)

12

In accordance with paragraph 1 of Article 17 of the DSU, deci-
sions relating to an appeal shall be taken solely by the division as-
signed to that appeal. Other decisions shall be taken by the Appel-
late Body as a whole.

The Appellate Body and its divisions shall make every effort to
take their decisions by consensus. Where, nevertheless, a decision

WTO BISD 1997



Appellate Body

Collegiality

4. (1)

2)

€)

(4)

Chairman

5. (1)

)

€)

WTO BISD 1997

cannot be arrived at by consensus, the matter at issue shall be de-
cided by a majority vote.

To ensure consistency and coherence in decision-making, and to
draw on the individual and collective expertise of the Members,
the Members shall convene on a regular basis to discuss matters of
policy, practice and procedure.

The Members shall stay abreast of dispute settlement activities and
other relevant activities of the WTO and, in particular, each Mem-
ber shall receive all documents filed in an appeal.

In accordance with the objectives set out in paragraph 1, the divi-
sion responsible for deciding each appeal shall exchange views
with the other Members before the division finalizes the appellate
report for circulation to the WTO Members. This paragraph is
subject to paragraphs 2 and 3 of Rule 11.

Nothing in these Rules shall be interpreted as interfering with a
division's full authority and freedom to hear and decide an appeal
assigned to it in accordance with paragraph 1 of Article 17 of the
DSU.

There shall be a Chairman of the Appellate Body who shall be
elected by the Members.

The term of office of the Chairman of the Appellate Body shall be
one year. The Appellate Body Members may decide to extend the
term of office for an additional period of up to one year. However,
in order to ensure rotation of the Chairmanship, no Member shall
serve as Chairman for more than two consecutive terms.

The Chairman shall be responsible for the overall direction of the
Appellate Body business, and in particular, his/her responsibilities
shall include:

(a)  the supervision of the internal functioning of the Appellate
Body; and

13
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(4)

)

Divisions

6. (1)

)

)

(b)  any such other duties as the Members may agree to entrust
to him/her.

Where the office of the Chairman becomes vacant due to perma-
nent incapacity as a result of illness or death or by resignation or
expiration of his/her term, the Members shall elect a new Chair-
man who shall serve a full term in accordance with paragraph 2.

In the event of a temporary absence or incapacity of the Chairman,
the Appellate Body shall authorize another Member to act as
Chairman ad interim, and the Member so authorized shall tempo-
rarily exercise all the powers, duties and functions of the Chairman
until the Chairman is capable of resuming his/her functions.

In accordance with paragraph 1 of Article 17 of the DSU, a divi-
sion consisting of three Members shall be established to hear and
decide an appeal.

The Members constituting a division shall be selected on the basis
of rotation, while taking into account the principles of random se-
lection, unpredictability and opportunity for all Members to serve
regardless of their national origin.

A Member selected pursuant to paragraph 2 to serve on a division
shall serve on that division, unless:

(1) he/she is excused from that division pursuant to Rules 9 or
10;

(1)  he/she has notified the Chairman and the Presiding Member
that he/she is prevented from serving on the division be-

cause of illness or other serious reasons pursuant to Rule
12; or

(ii1))  he/she has notified his/her intentions to resign pursuant to
Rule 14.

Presiding Member of the Division

7. ()

14

Each division shall have a Presiding Member, who shall be elected
by the Members of that division.

WTO BISD 1997
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2)

€)

The responsibilities of the Presiding Member shall include:
(a)  coordinating the overall conduct of the appeal proceeding;

(b)  chairing all oral hearings and meetings related to that ap-
peal; and

(c)  coordinating the drafting of the appellate report.

In the event that a Presiding Member becomes incapable of per-
forming his/her duties, the other Members serving on that division
and the Member selected as a replacement pursuant to Rule 13
shall elect one of their number to act as the Presiding Member.

Rules of Conduct

8. (1)

2)

9. (1)

2)

€)

(4)

WTO BISD 1997

On a provisional basis, the Appellate Body adopts those provisions
of the Rules of Conduct for the Understanding on Rules and Pro-
cedures Governing the Settlement of Disputes, attached in Annex
IT to these Rules, which are applicable to it, until Rules of Conduct
are approved by the DSB.

Upon approval of Rules of Conduct by the DSB, such Rules of
Conduct shall be directly incorporated and become part of these
Rules and shall supersede Annex II.

Upon the filing of a Notice of Appeal, each Member shall take the
steps set out in Article VI:4(b)(i) of Annex I, and a Member may
consult with the other Members prior to completing the disclosure
form.

Upon the filing of a Notice of Appeal, the professional staff of the
Secretariat assigned to that appeal shall take the steps set out in
Article VI:4(b)(ii) of Annex II.

Where information has been submitted pursuant to Article
VI:4(b)(i) or (ii) of Annex II, the Appellate Body shall consider
whether further action is necessary.

As a result of the Appellate Body's consideration of the matter
pursuant to paragraph 3, the Member or the professional staff
member concerned may continue to be assigned to the division or
may be excused from the division.

15



Decisions and Reports

10.

11.

16

(1)

2)

3)

(4)

)

(1)

2)

€)

Where evidence of a material violation is filed by a participant
pursuant to Article VIII of Annex II, such evidence shall be confi-
dential and shall be supported by affidavits made by persons hav-
ing actual knowledge or a reasonable belief as to the truth of the
facts stated.

Any evidence filed pursuant to Article VIII:1 of Annex II shall be
filed at the earliest practicable time: that is, forthwith after the par-
ticipant submitting it knew or reasonably could have known of the
facts supporting it. In no case shall such evidence be filed after the
appellate report is circulated to the WTO Members.

Where a participant fails to submit such evidence at the earliest
practicable time, it shall file an explanation in writing of the rea-
sons why it did not do so earlier, and the Appellate Body may de-
cide to consider or not to consider such evidence, as appropriate.

While taking fully into account paragraph 5 of Article 17 of the
DSU, where evidence has been filed pursuant to Article VIII of
Annex II, an appeal shall be suspended for fifteen days or until the
procedure referred to in Article VIII:14-16 of Annex II is com-
pleted, whichever is earlier.

As a result of the procedure referred to in Article VIII:14-16 of
Annex II, the Appellate Body may decide to dismiss the allegation,
to excuse the Member or professional staff member concerned
from being assigned to the division or make such other order as it
deems necessary in accordance with Article VIII of Annex II.

A Member who has submitted a disclosure form with information
attached pursuant to Article VI:4(b)(i) or is the subject of evidence
of a material violation pursuant to Article VIII:1 of Annex II, shall
not participate in any decision taken pursuant to paragraph 4 of
Rule 9 or paragraph 5 of Rule 10.

A Member who is excused from a division pursuant to paragraph 4
of Rule 9 or paragraph 5 of Rule 10 shall not take part in the ex-
change of views conducted in that appeal pursuant to paragraph 3
of Rule 4.

A Member who, had he/she been a Member of a division, would
have been excused from that division pursuant to paragraph 4 of
Rule 9, shall not take part in the exchange of views conducted in
that appeal pursuant to paragraph 3 of Rule 4.
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Incapacity

12. (1) A Member who is prevented from serving on a division by illness
or for other serious reasons shall give notice and duly explain such
reasons to the Chairman and to the Presiding Member.

(2)  Upon receiving such notice, the Chairman and the Presiding
Member shall forthwith inform the Appellate Body.

Replacement

13.  Where a Member is unable to serve on a division for a reason set out in
paragraph 3 of Rule 6, another Member shall be selected forthwith pursuant to
paragraph 2 of Rule 6 to replace the Member originally selected for that division.

Resignation

14. (1) A Member who intends to resign from his/her office shall notify
his/her intentions in writing to the Chairman of the Appellate Body
who shall immediately inform the Chairman of the DSB, the Di-
rector-General and the other Members of the Appellate Body.

(2)  The resignation shall take effect 90 days after the notification has
been made pursuant to paragraph 1, unless the DSB, in consulta-
tion with the Appellate Body, decides otherwise.

Transition

15. A person who ceases to be a Member of the Appellate Body may, with
the authorization of the Appellate Body and upon notification to the DSB, com-
plete the disposition of any appeal to which that person was assigned while a
Member, and that person shall, for that purpose only, be deemed to continue to
be a Member of the Appellate Body.

PART II
PROCESS
General Provisions

16. (1) In the interests of fairness and orderly procedure in the conduct of
an appeal, where a procedural question arises that is not covered
by these Rules, a division may adopt an appropriate procedure for
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17.

Documents

18.

18

)

(1)

2)

(1)

)

3)

the purposes of that appeal only, provided that it is not inconsistent
with the DSU, the other covered agreements and these Rules.
Where such a procedure is adopted, the Division shall immediately
notify the participants and third participants in the appeal as well
as the other Members of the Appellate Body.

In exceptional circumstances, where strict adherence to a time pe-
riod set out in these Rules would result in a manifest unfairness, a
party to the dispute, a participant, a third party or a third partici-
pant may request that a division modify a time period set out in
these Rules for the filing of documents or the date set out in the
working schedule for the oral hearing. Where such a request is
granted by a division, any modification of time shall be notified to
the parties to the dispute, participants, third parties and third par-
ticipants in a revised working schedule.

Unless the DSB decides otherwise, in computing any time period
stipulated in the DSU or in the special or additional provisions of
the covered agreements, or in these Rules, within which a commu-
nication must be made or an action taken by a WTO Member to
exercise or preserve its rights, the day from which the time period
begins to run shall be excluded and, subject to paragraph 2, the last
day of the time-period shall be included.

The DSB Decision on "Expiration of Time-Periods in the DSU",
WT/DSB/M/7, shall apply to appeals heard by divisions of the
Appellate Body.

No document is considered filed with the Appellate Body unless
the document is received by the Secretariat within the time period
set out for filing in accordance with these Rules.

Except as otherwise provided in these Rules, every document filed
by a party to the dispute, a participant, a third party or a third par-
ticipant shall be served on each of the other parties to the dispute,
participants, third parties and third participants in the appeal.

A proof of service on the other parties to the dispute, participants,
third parties and third participants shall appear on, or be affixed to,
each document filed with the Secretariat under paragraph 1 above.
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(4)

)

A document shall be served by the most expeditious means of de-
livery or communication available, including by:

(a)  delivering a copy of the document to the service address of
the party to the dispute, participant, third party or third par-
ticipant; or

(b)  sending a copy of the document to the service address of
the party to the dispute, participant, third party or third par-
ticipant by facsimile transmission, expedited delivery cou-
rier or expedited mail service.

Upon authorization by the division, a participant or a third partici-
pant may correct clerical errors in any of its submissions. Such
correction shall be made within 3 days of the filing of the original
submission and a copy of the revised version shall be filed with the
Secretariat and served upon the other participants and third partici-
pants.

Ex Parte Communications

19. (1)

2)

3)

Neither a division nor any of its Members shall meet with or con-
tact one participant or third participant in the absence of the other
participants and third participants.

No Member of the division may discuss any aspect of the subject
matter of an appeal with any participant or third participant in the
absence of the other Members of the division.

A Member who is not assigned to the division hearing the appeal
shall not discuss any aspect of the subject matter of the appeal with
any participant or third participant.

Commencement of Appeal

20. (1)

2)

WTO BISD 1997

An appeal shall be commenced by notification in writing to the
DSB in accordance with paragraph 4 of Article 16 of the DSU and
simultaneous filing of a Notice of Appeal with the Secretariat.

A Notice of Appeal shall include the following information:

(a) the title of the panel report under appeal;
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(b)  the name of the party to the dispute filing the Notice of Ap-
peal;

(c)  the service address, telephone and facsimile numbers of the
party to the dispute; and

(d)  a brief statement of the nature of the appeal, including the
allegations of errors in the issues of law covered in the
panel report and legal interpretations developed by the
panel.

Appellant's Submission

21.

(1)

2)

The appellant shall, within 10 days after the date of the filing of
the Notice of Appeal, file with the Secretariat a written submission
prepared in accordance with paragraph 2 and serve a copy of the
submission on the other parties to the dispute and third parties.

A written submission referred to in paragraph 1 shall
(a)  be dated and signed by the appellant; and
(b)  setout

(1) a precise statement of the grounds for the appeal,
including the specific allegations of errors in the is-
sues of law covered in the panel report and legal in-
terpretations developed by the panel, and the legal
arguments in support thereof;

(i)  a precise statement of the provisions of the covered
agreements and other legal sources relied on; and

(i11))  the nature of the decision or ruling sought.

Appellee's Submission

22.

20

(1)

Any party to the dispute that wishes to respond to allegations
raised in an appellant's submission filed pursuant to Rule 21 may,
within 25 days after the date of the filing of the Notice of Appeal,
file with the Secretariat a written submission prepared in accor-
dance with paragraph 2 and serve a copy of the submission on the
appellant, other parties to the dispute and third parties.
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2)

A written submission referred to in paragraph 1 shall
(a)  be dated and signed by the appellee; and
(b)  setout

(1) a precise statement of the grounds for opposing the
specific allegations of errors in the issues of law
covered in the panel report and legal interpretations
developed by the panel raised in the appellant's
submission, and the legal arguments in support
thereof;

(i)  an acceptance of, or opposition to, each ground set
out in the appellant's submission;

(i)  a precise statement of the provisions of the covered
agreements and other legal sources relied on; and

(iv)  the nature of the decision or ruling sought.

Multiple Appeals

23.

WTO BISD 1997
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Within 15 days after the date of the filing of the Notice of Appeal,
a party to the dispute other than the original appellant may join in
that appeal or appeal on the basis of other alleged errors in the is-
sues of law covered in the panel report and legal interpretations
developed by the panel.

Any written submission made pursuant to paragraph 1 shall be in
the format required by paragraph 2 of Rule 21.

The appellant, any appellee and any other party to the dispute that
wishes to respond to a submission filed pursuant to paragraph 1
may file a written submission within 25 days after the date of the
filing of the Notice of Appeal, and any such submission shall be in
the format required by paragraph 2 of Rule 22.

This Rule does not preclude a party to the dispute which has not
filed a submission under Rule 21 or paragraph 1 of this Rule from
exercising its right of appeal pursuant to paragraph 4 of Article 16
of the DSU.
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(5)  Where a party to the dispute which has not filed a submission un-
der Rule 21 or paragraph 1 of this Rule exercises its right to appeal
as set out in paragraph 4, a single division shall examine the ap-

peals.

Third Participants

24.  Any third party may file a written submission, stating its intention to par-
ticipate as a third participant in the appeal and containing the grounds and legal
arguments in support of its position, within 25 days after the date of the filing of
the Notice of Appeal.

Transmittal of Record

25. (1)  Upon the filing of a Notice of Appeal, the Director-General of the
WTO shall transmit forthwith to the Appellate Body the complete
record of the panel proceeding.

(2)  The complete record of the panel proceeding includes, but is not
limited to:

(1)

(ii)

(iii)

(iv)

Working Schedule

written submissions, rebuttal submissions, and supporting
evidence attached thereto by the parties to the dispute and
the third parties;

written arguments submitted at the panel meetings with the
parties to the dispute and the third parties, the recordings of
such panel meetings, and any written answers to questions
posed at such panel meetings;

the correspondence relating to the panel dispute between
the panel or the WTO Secretariat and the parties to the dis-
pute or the third parties; and

any other documentation submitted to the panel.

26. (1)  Forthwith after the commencement of an appeal, the division shall
draw up an appropriate working schedule for that appeal in accor-
dance with the time periods stipulated in these Rules.

22
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Oral Hearing

27.

2)

€)

(4)

(1)

2)

)

4

The working schedule shall set forth precise dates for the filing of
documents and a timetable for the division's work, including where
possible, the date for the oral hearing.

In accordance with paragraph 9 of Article 4 of the DSU, in appeals
of urgency, including those which concern perishable goods, the
Appellate Body shall make every effort to accelerate the appellate
proceedings to the greatest extent possible. A division shall take
this into account in drawing up its working schedule for that ap-
peal.

The Secretariat shall serve forthwith a copy of the working sched-
ule on the appellant, the parties to the dispute and any third parties.

A division shall hold an oral hearing, which shall be held, as a
general rule, 30 days after the date of the filing of the Notice of
Appeal.

Where possible in the working schedule or otherwise at the earliest
possible date, the Secretariat shall notify all parties to the dispute,
participants, third parties and third participants of the date for the
oral hearing.

Any third participant who has filed a submission pursuant to Rule
24 may appear to make oral arguments or presentations at the oral
hearing.

The Presiding Member may, as necessary, set time-limits for oral
arguments and presentations.

Written Responses

28.
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(1)

2)

At any time during the appellate proceeding, including, in particu-
lar, during the oral hearing, the division may address questions
orally or in writing to, or request additional memoranda from, any
participant or third participant, and specify the time periods by
which written responses or memoranda shall be received.

Any such questions, responses or memoranda shall be made avail-
able to the other participants and third participants in the appeal,
who shall be given an opportunity to respond.
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Failure to Appear

29.  Where a participant fails to file a submission within the required time
periods or fails to appear at the oral hearing, the division shall, after hearing the
views of the participants, issue such order, including dismissal of the appeal, as it
deems appropriate.

Withdrawal of Appeal

30. (1)

At any time during an appeal, the appellant may withdraw its ap-
peal by notifying the Appellate Body, which shall forthwith notify
the DSB.

(2)  Where a mutually agreed solution to a dispute which is the subject
of an appeal has been notified to the DSB pursuant to paragraph 6
of Article 3 of the DSU, it shall be notified to the Appellate Body.
Prohibited Subsidies
31. (1)  Subject to Article 4 of the SCM Agreement, the general provisions
of these Rules shall apply to appeals relating to panel reports con-
cerning prohibited subsidies under Part II of that Agreement.
(2)  The working schedule for an appeal involving prohibited subsidies

under Part IT of the SCM Agreement shall be as set out in Annex I
to these Rules.

Entry into Force and Amendment

2. (1)

2)

3)

24

These Rules shall enter into force on 15 February 1996.

The Appellate Body may amend these Rules in compliance with
the procedures set forth in paragraph 9 of Article 17 of the DSU.

Whenever there is an amendment to the DSU or to the special or
additional rules and procedures of the covered agreements, the
Appellate Body shall examine whether amendments to these Rules
are necessary.
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ANNEX I
TIMETABLE FOR APPEALS
General Prohibited Subsidies
Appeals Appeals
Day Day
Notice of Appeal' 0 0
Appellant's Submission’ 10 5
Other Appellant(s) Submission(s)’ 15 7
Appellee(s) Submission(s)* 25 12
Third Participant(s) Submission(s)’ 25 12
Oral Hearing® 30 15
Circulation of Appellate Report 60 - 90’ 30 - 60°
DSB Meeting for Adoption 90 - 120° 50 - 80"
ANNEX II

RULES OF CONDUCT FOR THE UNDERSTANDING ON RULES
AND PROCEDURES GOVERNING THE SETTLEMENT

L Preamble

Members,

OF DISPUTES

Recalling that on 15 April 1994 in Marrakesh, Ministers welcomed the
stronger and clearer legal framework they had adopted for the conduct of interna-

Rule 20.

Rule 21.

Rule 23(1).

Rules 22 and 23(3).

Rule 24.

Rule 27.

Atrticle 17:5, DSU.

Article 4:9, SCM Agreement.
Atrticle 17:14, DSU.

Article 4:9, SCM Agreement.

© w9 L A W N -

S
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tional trade, including a more effective and reliable dispute settlement mecha-
nism;

Recognizing the importance of full adherence to the Understanding on
Rules and Procedures Governing the Settlement of Disputes (DSU) and the prin-
ciples for the management of disputes applied under Articles XXII and XXIII of
GATT 1947, as further elaborated and modified by the DSU;

Affirming that the operation of the DSU would be strengthened by rules of
conduct designed to maintain the integrity, impartiality and confidentiality of
proceedings conducted under the DSU thereby enhancing confidence in the new
dispute settlement mechanism;

Hereby establish the following Rules of Conduct.
11 Governing Principle

1. Each person covered by these Rules (as defined in paragraph 1 of Section
IV below and hereinafter called "covered person") shall be independent and im-
partial, shall avoid direct or indirect conflicts of interest and shall respect the
confidentiality of proceedings of bodies pursuant to the dispute settlement
mechanism, so that through the observance of such standards of conduct the in-
tegrity and impartiality of that mechanism are preserved. These Rules shall in no
way modify the rights and obligations of Members under the DSU nor the rules
and procedures therein.

III.  Observance of the Governing Principle

l. To ensure the observance of the Governing Principle of these Rules, each
covered person is expected (1) to adhere strictly to the provisions of the DSU;
(2) to disclose the existence or development of any interest, relationship or mat-
ter that that person could reasonably be expected to know and that is likely to
affect, or give rise to justifiable doubts as to, that person's independence or im-
partiality; and (3) to take due care in the performance of their duties to fulfil
these expectations, including through avoidance of any direct or indirect con-
flicts of interest in respect of the subject matter of the proceedings.

2. Pursuant to the Governing Principle, each covered person, shall be inde-
pendent and impartial, and shall maintain confidentiality. Moreover, such per-
sons shall consider only issues raised in, and necessary to fulfil their responsibili-
ties within, the dispute settlement proceeding and shall not delegate this respon-
sibility to any other person. Such person shall not incur any obligation or accept
any benefit that would in anyway interfere with, or which could give rise to, jus-
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tifiable doubts as to the proper performance of that person's dispute settlement
duties.

V. Scope

1. These Rules shall apply, as specified in the text, to each person serving:
(a) on a panel; (b) on the Standing Appellate Body; (c) as an arbitrator pursuant
to the provisions mentioned in Annex "la"; or (d) as an expert participating in
the dispute settlement mechanism pursuant to the provisions mentioned in Annex
"1b". These Rules shall also apply, as specified in this text and the relevant pro-
visions of the Staff Regulations, to those members of the Secretariat called upon
to assist the panel in accordance with Article 27.1 of the DSU or to assist in for-
mal arbitration proceedings pursuant to Annex "l1a"; to the Chairman of the Tex-
tiles Monitoring Body (hereinafter called "TMB") and other members of the
TMB Secretariat called upon to assist the TMB in formulating recommendations,
findings or observations pursuant to the WTO Agreement on Textiles and Cloth-
ing; and to Standing Appellate Body support staff called upon to provide the
Standing Appellate Body with administrative or legal support in accordance with
Article 17.7 of the DSU (hereinafter "Member of the Secretariat or Standing Ap-
pellate Body support staff"), reflecting their acceptance of established norms
regulating the conduct of such persons as international civil servants and the
Governing Principle of these Rules.

2. The application of these Rules shall not in any way impede the Secre-
tariat's discharge of its responsibility to continue to respond to Members' re-
quests for assistance and information.

3. These Rules shall apply to the members of the TMB to the extent pre-
scribed in Section V.

V. Textiles Monitoring Body

1. Members of the TMB shall discharge their functions on an ad personam
basis, in accordance with the requirement of Article 8.1 of the Agreement on
Textiles and Clothing, as further elaborated in the working procedures of the
TMB, so as to preserve the integrity and impartiality of its proceedings."'

""" These working procedures, as adopted by the TMB on 26 July 1995 (G/TMB/R/1), currently
include, inter alia, the following language in paragraph 1.4: "In discharging their functions in accor-
dance with paragraph 1.1 above, the TMB members and alternates shall undertake not to solicit,
accept or act upon instructions from governments, nor to be influenced by any other organisations or
undue extraneous factors. They shall disclose to the Chairman any information that they may con-
sider likely to impede their capacity to discharge their functions on an ad personam basis. Should
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VL.  Self-Disclosure Requirements by Covered Persons

I. (a)  Each person requested to serve on a panel, on the Standing Appel-
late Body, as an arbitrator, or as an expert shall, at the time of the
request, receive from the Secretariat these Rules, which include an
Ilustrative List (Annex 2) of examples of the matters subject to
disclosure.

(b)  Any member of the Secretariat described in paragraph IV:1, who
may expect to be called upon to assist in a dispute, and Standing
Appellate Body support staff, shall be familiar with these Rules.

2. As set out in paragraph VI:4 below, all covered persons described in
paragraph VI.1(a) and VI.1(b) shall disclose any information that could reasona-
bly be expected to be known to them at the time which, coming within the scope
of the Governing Principle of these Rules, is likely to affect or give rise to justi-
fiable doubts as to their independence or impartiality. These disclosures include
the type of information described in the Illustrative List, if relevant.

3. These disclosure requirements shall not extend to the identification of
matters whose relevance to the issues to be considered in the proceedings would
be insignificant. They shall take into account the need to respect the personal
privacy of those to whom these Rules apply and shall not be so administratively
burdensome as to make it impracticable for otherwise qualified persons to serve
on panels, the Standing Appellate Body, or in other dispute settlement roles.

4, (a)  All panelists, arbitrators and experts, prior to confirmation of their
appointment, shall complete the form at Annex 3 of these Rules.
Such information would be disclosed to the Chair of the Dispute
Settlement Body ("DSB") for consideration by the parties to the
dispute.

b)) (@ Persons serving on the Standing Appellate Body who,
through rotation, are selected to hear the appeal of a par-
ticular panel case, shall review the factual portion of the
Panel report and complete the form at Annex 3. Such in-
formation would be disclosed to the Standing Appellate

serious doubts arise during the deliberations of the TMB regarding the ability of a TMB member to
act on an ad personam basis, they shall be communicated to the Chairman. The Chairman shall deal
with the particular matter as necessary".

28 WTO BISD 1997



Appellate Body

Body for its consideration whether the member concerned
should hear a particular appeal.

(i)  Standing Appellate Body support staff shall disclose any
relevant matter to the Standing Appellate Body, for its con-
sideration in deciding on the assignment of staff to assist in
a particular appeal.

(c)  When considered to assist in a dispute, members of the Secretariat
shall disclose to the Director-General of the WTO the information
required under paragraph VI:2 of these Rules and any other rele-
vant information required under the Staff Regulations, including
the information described in the footnote.'

5. During a dispute, each covered person shall also disclose any new infor-
mation relevant to paragraph VI:2 above at the earliest time they become aware
of it.

6. The Chair of the DSB, the Secretariat, parties to the dispute, and other
individuals involved in the dispute settlement mechanism shall maintain the con-
fidentiality of any information revealed through this disclosure process, even
after the panel process and its enforcement procedures, if any, are completed.

Vil.  Confidentiality

1. Each covered person shall at all times maintain the confidentiality of dis-
pute settlement deliberations and proceedings together with any information
identified by a party as confidential. No covered person shall at any time use

2 Pending adoption of the Staff Regulations, members of the Secretariat shall make disclosures to

the Director-General in accordance with the following draft provision to be included in the Staff
Regulations:

"When paragraph VI:4(c) of the Rules of Conduct for the DSU is applicable, members of the
Secretariat would disclose to the Director-General of the WTO the information required in paragraph
VI:2 of those Rules, as well as any information regarding their participation in earlier formal consid-
eration of the specific measure at issue in a dispute under any provisions of the WTO Agreement,
including through formal legal advice under Article 27.2 of the DSU, as well as any involvement
with the dispute as an official of a WTO Member government or otherwise professionally, before
having joined the Secretariat.

The Director-General shall consider any such disclosures in deciding on the assignment of
members of the Secretariat to assist in a dispute.

When the Director-General, in the light of his consideration, including of available Secre-
tariat resources, decides that a potential conflict of interest is not sufficiently material to warrant non-
assignment of a particular member of the Secretariat to assist in a dispute, the Director-General shall
inform the panel of his decision and of the relevant supporting information."
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such information acquired during such deliberations and proceedings to gain
personal advantage or advantage for others.

2. During the proceedings, no covered person shall engage in ex parte con-
tacts concerning matters under consideration. Subject to paragraph VII:1, no
covered person shall make any statements on such proceedings or the issues in
dispute in which that person is participating, until the report of the panel or the
Standing Appellate Body has been derestricted.

VIII. Procedures Concerning Subsequent Disclosure and Possible Material
Violations

1. Any party to a dispute, conducted pursuant to the WTO Agreement, who
possesses or comes into possession of evidence of a material violation of the
obligations of independence, impartiality or confidentiality or the avoidance of
direct or indirect conflicts of interest by covered persons which may impair the
integrity, impartiality or confidentiality of the dispute settlement mechanism,
shall at the earliest possible time and on a confidential basis, submit such evi-
dence to the Chair of the DSB, the Director-General or the Standing Appellate
Body, as appropriate according to the respective procedures detailed in para-
graphs VIILI:5 to VIII:17 below, in a written statement specifying the relevant
facts and circumstances. Other Members who possess or come into possession
of such evidence, may provide such evidence to the parties to the dispute in the
interest of maintaining the integrity and impartiality of the dispute settlement
mechanism.

2. When evidence as described in paragraph VIII:1 is based on an alleged
failure of a covered person to disclose a relevant interest, relationship or matter,
that failure to disclose, as such, shall not be a sufficient ground for disqualifica-
tion unless there is also evidence of a material violation of the obligations of
independence, impartiality, confidentiality or the avoidance of direct or indirect
conflicts of interests and that the integrity, impartiality or confidentiality of the
dispute settlement mechanism would be impaired thereby.

3. When such evidence is not provided at the earliest practicable time, the
party submitting the evidence shall explain why it did not do so earlier and this
explanation shall be taken into account in the procedures initiated in paragraph
VIII:1.

4. Following the submission of such evidence to the Chair of the DSB, the
Director-General of the WTO or the Standing Appellate Body, as specified be-
low, the procedures outlined in paragraphs VIII:5 to VIII:17 below shall be com-
pleted within fifteen working days.

30 WTO BISD 1997



Appellate Body

Panelists, Arbitrators, Experts

5. If the covered person who is the subject of the evidence is a panelist, an
arbitrator or an expert, the party shall provide such evidence to the Chair of the
DSB.

6. Upon receipt of the evidence referred to in paragraphs VIII:1 and VIII:2,
the Chair of the DSB shall forthwith provide the evidence to the person who is
the subject of such evidence, for consideration by the latter.

7. If, after having consulted with the person concerned, the matter is not
resolved, the Chair of the DSB shall forthwith provide all the evidence, and any
additional information from the person concerned, to the parties to the dispute.
If the person concerned resigns, the Chair of the DSB shall inform the parties to
the dispute and, as the case may be, the panelists, the arbitrator(s) or experts.

8. In all cases, the Chair of the DSB, in consultation with the Director-
General and a sufficient number of Chairs of the relevant Council or Councils to
provide an odd number, and after having provided a reasonable opportunity for
the views of the person concerned and the parties to the dispute to be heard,
would decide whether a material violation of these Rules as referred to in para-
graphs VIII:1 and VIII:2 above has occurred. Where the parties agree that a ma-
terial violation of these Rules has occurred, it would be expected that, consistent
with maintaining the integrity of the dispute settlement mechanism, the disquali-
fication of the person concerned would be confirmed.

9. The person who is the subject of the evidence shall continue to participate
in the consideration of the dispute unless it is decided that a material violation of
these Rules has occurred.

10.  The Chair of the DSB shall thereafter take the necessary steps for the ap-
pointment of the person who is the subject of the evidence to be formally re-
voked, or excused from the dispute as the case may be, as of that time.

Secretariat

11.  If the covered person who is the subject of the evidence is a member of
the Secretariat, the party shall only provide the evidence to the Director-General
of the WTO, who shall forthwith provide the evidence to the person who is the
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subject of such evidence and shall further inform the other party or parties to the
dispute and the panel.

12. It shall be for the Director-General to take any appropriate action in ac-
cordance with the Staff Regulations."

13.  The Director-General shall inform the parties to the dispute, the panel and
the Chair of the DSB of his decision, together with relevant supporting informa-
tion.

Standing Appellate Body

14.  If the covered person who is the subject of the evidence is a member of
the Standing Appellate Body or of the Standing Appellate Body support staff, the
party shall provide the evidence to the other party to the dispute and the evidence
shall thereafter be provided to the Standing Appellate Body.

15.  Upon receipt of the evidence referred to in paragraphs VIII:1 and VIII:2
above, the Standing Appellate Body shall forthwith provide it to the person who
is the subject of such evidence, for consideration by the latter.

16. It shall be for the Standing Appellate Body to take any appropriate action
after having provided a reasonable opportunity for the views of the person con-
cerned and the parties to the dispute to be heard.

17.  The Standing Appellate Body shall inform the parties to the dispute and
the Chair of the DSB of its decision, together with relevant supporting informa-
tion.

ko

18.  Following completion of the procedures in paragraphs VIII:5 to VIII:17,
if the appointment of a covered person, other than a member of the Standing Ap-
pellate Body, is revoked or that person is excused or resigns, the procedures
specified in the DSU for initial appointment shall be followed for appointment of

" Pending adoption of the Staff Regulations, the Director-General would act in accordance with

the following draft provision for the Staff Regulations: "If paragraph VIII:11 of the Rules of Conduct
for the DSU governing the settlement of disputes is invoked, the Director-General shall consult with
the person who is the subject of the evidence and the panel and shall, if necessary, take appropriate
disciplinary action".
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a replacement, but the time periods shall be half those specified in the DSU."
The member of the Standing Appellate Body who, under that Body's rules,
would next be selected through rotation to consider the dispute, would automati-
cally be assigned to the appeal. The panel, members of the Standing Appellate
Body hearing the appeal, or the arbitrator, as the case may be, may then decide
after consulting with the parties to the dispute, on any necessary modifications to
their working procedures or proposed timetable.

19.  All covered persons and Members concerned shall resolve matters involv-
ing possible material violations of these Rules as expeditiously as possible so as
not to delay the completion of proceedings, as provided in the DSU.

20.  Except to the extent strictly necessary to carry out this decision, all infor-
mation concerning possible or actual material violations of these Rules shall be
kept confidential.

IX Review

l. These Rules of Conduct shall be reviewed within two years of their adop-
tion and a decision shall be taken by the DSB as to whether to continue, modify
or terminate these Rules.

ANNEX 14
Arbitrators acting pursuant to the following provisions:
- Articles 21.3(¢c); 22.6 and 22.7; 26.1(c) and 25 of the DSU;
- Article 8.5 of the Agreement on Subsidies and Countervailing Measures;

- Articles XXI.3 and XXII.3 of the General Agreement on Trade in Ser-
vices.

ANNEX 1B

Experts advising or providing information pursuant to the following provisions:

4 Appropriate adjustments would be made in the case of appointments pursuant to the Agreement

on Subsidies and Countervailing Measures.
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- Article 13.1; 13.2 of the DSU;

- Article 4.5 of the Agreement on Subsidies and Countervailing Measures;

- Article 11.2 of the Agreement on the Application of Sanitary and Phyto-
sanitary Measures;

- Article 14.2; 14.3 of the Agreement on Technical Barriers to Trade.

ANNEX 2

ILLUSTRATIVE LIST OF INFORMATION TO BE DISCLOSED

This list contains examples of information of the type that a person called
upon to serve in a dispute should disclose pursuant to the Rules of Conduct for
the Understanding on Rules and Procedures Governing the Settlement of Dis-

putes.

Each covered person, as defined in Section IV:1 of these Rules of Con-
duct has a continuing duty to disclose the information described in Section VI:2
of these Rules which may include the following:

(a)

(b)

(©)

(d)

(e)

34

financial interests (e.g. investments, loans, shares, interests, other
debts); business interests (e.g. directorship or other contractual in-
terests); and property interests relevant to the dispute in question;

professional interests (e.g. a past or present relationship with pri-
vate clients, or any interests the person may have in domestic or
international proceedings, and their implications, where these in-
volve issues similar to those addressed in the dispute in question);

other active interests (e.g. active participation in public interest
groups or other organisations which may have a declared agenda
relevant to the dispute in question);

considered statements of personal opinion on issues relevant to the
dispute in question (e.g. publications, public statements);

employment or family interests (e.g. the possibility of any indirect

advantage or any likelihood of pressure which could arise from
their employer, business associates or immediate family members).
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ANNEX 3

Dispute Number:

WORLD TRADE ORGANIZATION DISCLOSURE FORM

I have read the Understanding on Rules and Procedures Governing the
Settlement of Disputes (DSU) and the Rules of Conduct for the DSU. I under-
stand my continuing duty, while participating in the dispute settlement mecha-
nism, and until such time as the Dispute Settlement Body (DSB) makes a deci-
sion on adoption of a report relating to the proceeding or notes its settlement, to
disclose herewith and in future any information likely to affect my independence
or impartiality, or which could give rise to justifiable doubts as to the integrity
and impartiality of the dispute settlement mechanism; and to respect my obliga-
tions regarding the confidentiality of dispute settlement proceedings.

Signed: Dated:
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GENERAL COUNCIL

DELETION OF THE INTERNATIONAL BOVINE MEAT AGREEMENT
FROM ANNEX 4 OF THE WTO AGREEMENT

Decision of the General Council on 10 December 1997
(WT/L/252)

Taking note of the decision adopted by the International Meat Council
(IMA/8) to terminate the International Bovine Meat Agreement ("the Agreement")
at the end of 1997, and the request in the Decision that the Ministerial Conference
delete the Agreement from Annex 4 of the WTO Agreement effective from such
termination,

Considering that paragraph 9 of Article X of the WTO Agreement confers
upon the Ministerial Conference power to delete a Plurilateral Trade Agreement
from Annex 4 of the WTO Agreement upon request of the Members parties to
that Plurilateral Trade Agreement,

Bearing in mind that paragraph 2 of Article IV of the WTO Agreement
delegates the functions of the Ministerial Conference to the General Council in
the intervals between meetings of the Ministerial Conference,

The General Council, acting pursuant to the provisions of paragraph 9 of
Article X of the WTO Agreement,

Decides that:

The International Bovine Meat Agreement is hereby deleted from Annex
4 of the WTO Agreement with effect from 31 December 1997.

DELETION OF THE INTERNATIONAL DAIRY AGREEMENT FROM
ANNEX 4 OF THE WTO AGREEMENT

Decision of the General Council on 10 December 1997
(WT/L/251)

Taking note of the decision adopted by the International Dairy Council
(IDA/8) to terminate the International Dairy Agreement ("the Agreement") as of 1
January 1998 and the request in the Decision that the Ministerial Conference delete
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the Agreement from Annex 4 of the WTO Agreement effective from such termina-
tion,

Considering that paragraph 9 of Article X of the WTO Agreement confers
upon the Ministerial Conference power to delete a Plurilateral Trade Agreement
from Annex 4 of the WTO Agreement upon request of the Members parties to
that Plurilateral Trade Agreement,

Bearing in mind that paragraph 2 of Article IV of the WTO Agreement
delegates the functions of the Ministerial Conference to the General Council in
the intervals between meetings of the Ministerial Conference,

The General Council, acting pursuant to the provisions of paragraph 9 of
Article X of the WTO Agreement,

Decides that:

The International Dairy Agreement is hereby deleted from Annex 4 of the
WTO Agreement with effect from 1 January 1998.

SUPPLY OF INFORMATION TO THE INTEGRATED DATA BASE FOR
PERSONAL COMPUTERS

Decision Adopted by the General Council on 16 July 1997
(WT/L/225)

The General Council,

Having regard to the Decision of 10 November 1987 (BISD 34S/66) in
which, inter alia, the GATT Council stressed the need to assure the broadest possi-
ble participation of contracting parties in the Integrated Data Base;

Considering that the Committee on Market Access, at its meeting of 24
June 1997, approved modalities for the operation of the Integrated Data Base for
Personal Computers (document G/MA/IDB/1/Rev.1);

Considering the importance of ensuring full participation of all WTO
Members in the Integrated Data Base for Personal Computers;

Decides:

1. That WTO Members shall supply to the Secretariat, on an annual basis,
the information referred to in document G/MA/IDB/1/Rev.1.
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2. That the Secretariat shall, upon request, provide technical assistance to
Members in relation to the submission of the data required for the Integrated
Data Base for Personal Computers.

3. That the submission of the data required for the Integrated Data Base for
Personal Computers shall not prejudice the rights and obligations of Members
under the WTO agreements.

COMPOSITION OF THE TEXTILES MONITORING BODY

Decision Adopted by the General Council on 10 December 1997
(WT/L/253)

The General Council decides as follows:

l. The composition of the Textiles Monitoring Body as set out below is for a
period of four years i.e. 1 January 1998 to 31 December 2001.

2. The ten TMB members shall be appointed by the WTO Members desig-
nated from the constituencies below. The time period for rotation of TMB
members within a constituency is to be decided by the constituencies themselves.
TMB members may appoint their respective alternates.

(a)  the ASEAN Member countries;
(b)  Canada and Norway;

(c)  China' and Pakistan;

(d)  the European Communities;

(e)  Korea and Hong Kong, China;

€3] India and Egypt/Morocco/Tunisia (India to alternate with one of
the three);

(g)  Japan;

1 Macau shall be included in this constituency until such time as China becomes a WTO Member.
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(h)  Latin American and Caribbean Member countries (this constitu-
ency may appoint a second alternate” if it so decides);

(1) Turkey, Switzerland and Bulgaria/Czech Repub-
lic/Hungary/Poland/Romania/Slovak Republic/ Slovenia. This
constituency may appoint a second alternate, if it so decides;

) the United States.

3. There will be a second alternate’® from a least-developed textile exporting
Member in constituency (e).

4. Two non-participating observers will be appointed by Members not al-
ready represented by the arrangements in paragraphs 2 and 3, one each being
designated from Africa and Asia.

WTO SECRETARIAT AND SENIOR MANAGEMENT STRUCTURE

Decision Adopted by the General Council on 24 April 1997
(WT/L/207)

Members,

Considering the need to enhance the functioning and operational effi-
ciency of the Secretariat to meet challenges facing the organization, including
through a rationalization of the senior management structure in the light of
Members' intention to reduce significantly the number of Deputy Directors-
General,

Considering the importance that a decision on these matters be taken be-
fore the appointment of the next Director-General,

Decide:

1. To request the Director-General to submit a report with his recommenda-
tions to the General Council as soon as possible but not later than October 1997
on how the functioning and operational efficiency of the Secretariat might be
enhanced to meet challenges facing the organization, including through a ration-

The second alternate will not rotate with the member or with the first alternate.
3 .
Ibid.
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alization of the senior management structure in the light of Members' intention to
reduce significantly the number of Deputy Directors-General.

2. That consideration in the General Council of the matters referred to in
paragraph 1 above be initiated before the end of 1997, so that decisions may be
taken before the appointment of the next Director-General and reflected in the
1999 Budget of the WTO.

CONDITIONS OF SERVICE APPLICABLE TO THE STAFF
OF THE WTO SECRETARIAT

Decision Adopted by the WTO General Council and
the ICITO Executive Committee on 1 July 1997
(WT/L/223)

The WTO General Council and ICITO Executive Committee,

Noting that a WTO Secretariat shall be established pursuant to Article VI
of the Agreement Establishing the WTO,

Considering the Marrakesh Ministerial Decision on Organizational and
Financial Consequences Flowing from Implementation of the Agreement Estab-
lishing the WTO,

Recalling that the WTO is a sui generis organization established outside
the United Nations system,

Recalling also the Decision adopted by the General Council at its meeting
on 7, 8 and 13 November 1996 that the General Council shall in 1997 continue
its consideration of the Draft Decision of 18 September 1996, with a view to
reaching a final conclusion by 30 June 1997, as well as the decision adopted by
the General Council on 6 March 1997 establishing the Working Group on Condi-
tions of Service Applicable to the Staff of the WTO Secretariat and defining its
terms of reference.

Noting the progress made by the Working Group with regard to all as-
pects of conditions of service, and the options which are being proposed by dele-
gations,

Decide, without prejudice to the final decision on the conditions of ser-
vice to be applied to the staff of the WTO Secretariat, as follows:
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l. that the Director-General, in his capacity as Executive Secretary of the
ICITO, shall complete by 31 August 1997 detailed consultations with the United
Nations Joint Staff Pension Fund on the precise terms and conditions which
would apply in the event of termination of ICITO membership in the Fund, in-
cluding in particular the method to determine the proportionate share of assets to
be returned to the ICITO under article 16 of the Regulations of the Fund,

2. that a second opinion on the calculations of the WTO consulting actuary
with respect to the proposed Pension Plan shall be prepared by an actuary desig-
nated by the Chairman of the General Council in consultation with the Chairman
of the Working Group and submitted to the Chairman of the General Council by
31 August 1997,

3. that the General Council shall consider the matter further not later than
October 1997 and decide upon the appropriate action to be taken.

WTO BISD 1997 41



Decisions and Reports

DISPUTE SETTLEMENT BODY

TERMS OF OFFICE OF APPELLATE BODY MEMBERS
(ARTICLE 17.2 OF THE DSU)

Statement by the Chairman
(extract from WT/DSB/M/35)

The Chairman said that as a result of his extensive informal consultations
with Members in recent weeks concerning the issue of the expiry of the terms of
three of the seven Appellate Body members in December 1997, he wished to pro-
pose a course of action to achieve the objectives which Members had expressed to
him. During the course of these consultations Members had indicated their accep-
tance that the three Appellate Body members to be determined by lot, pursuant to
the provisions of Article 17.2 of the DSU, should be reappointed for a final term of
four years. Such a decision did not have any bearing on the integrity of the Dis-
pute Settlement Understanding. Furthermore, it did not set a precedent for the ac-
tions of the DSB in the future when the terms of other Appellate Body members
would expire.

Based on the above understanding, he proposed that the DSB undertake
the following process at the present meeting, in order to ensure the orderly reap-
pointment of the three Appellate Body members whose terms would expire this
year. Following this statement, he would suspend this meeting in order to under-
take the drawing of lots as required by Article 17.2 of the DSU, to determine
which three Appellate Body members would have initial two-year terms. In ac-
cordance with Articles 2 and 17.2 of the DSU, which identified the DSB's re-
sponsibility to administer the DSU and to appoint or reappoint persons to serve
on the Appellate Body, and consistent with the DSB Decision on "Establishment
of the Appellate Body", WT/DSB/1 of 19 June 1995, he believed that the draw-
ing of lots should be conducted by himself as Chairman of the DSB in the pres-
ence of the Chairpersons of the General Council, the Council for Trade in Goods,
the Council for Trade in Services and the Council for TRIPS as well as the Di-
rector-General, if possible. Immediately after the drawing of lots, it was his in-
tention to resume the meeting and to inform those present of the names of the
Appellate Body members who would serve the initial two-year terms as deter-
mined by lot. Finally, he proposed that the DSB take a decision at the present
meeting to reappoint, effective 11 December 1997 for a final four-year term, the
three Appellate Body members determined by lot pursuant to the provisions of
Article 17.2 of the DSU. On the understanding that the DSB would proceed to a
decision on this matter at the present meeting, he proposed that the DSB adopt
the outlined process in order to ensure the orderly reappointment of the three
Appellate Body members whose terms were due to expire this year.
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The DSB agreed to the Chairman's proposal.

Upon resumption of the meeting, the Chairman said that in the presence
of Mr. Celso Lafer, Chairman of the General Council and Ms. Carmen Luz
Guarda, Chairperson of the Council for TRIPS, he had drawn lots pursuant to
Article 17.2 of the DSU in order to determine the three Appellate Body members
who would have an initial term of two years that expired this year. The names of
the three Appellate Body members, selected by lot were the following: Mr.
Claus-Dieter Ehlermann, Mr. Florentino P. Feliciano and Mr. Julio Lacarte-
Muré. He proposed to follow the course of action agreed earlier and proceed to
reappoint the three named Appellate Body members, pursuant to Article 17.2 of
the DSU, for a final term of four years commencing on 11 December 1997.

The DSB so agreed.
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COUNCIL FOR TRADE IN GOODS

AD PERSONAM STATUS OF TMB MEMBERS

Decision of the Council for Trade in Goods on 27 January 1997
(G/L/141)

The Council for Trade in Goods decides as follows:

WTO Members which, pursuant to the decision of the General Council of
31 January 1995, appoint TMB members under Article 8.1 of the Agreement on
Textiles and Clothing accept that TMB members discharge their function on an
ad personam basis and not as government representatives. Consequently, they
shall not give TMB members instructions, nor seek to influence them, with re-
gard to matters before the TMB. The same applies to alternates.

IMPLEMENTATION OF THE MINISTERIAL DECLARATION
ON TRADE IN INFORMATION TECHNOLOGY PRODUCTS

(G/L/160)
The following communication was sent on 26 March 1997 to the Chairman

of the Council for Trade in Goods with a request that it be circulated to all Mem-
bers.

The following Members of the World Trade Organization (“WTO”) and
States or separate customs territories in the process of acceding to the WTO:
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Australia Indonesia Separate Customs Territory of
Taiwan, Penghu, Kinmen and
Matsu

Canada Israel Singapore

Czech Republic Japan Slovak Republic

Costa Rica Korea Switzerland'

Estonia Macau Thailand

European Communities =~ Malaysia Turkey

Hong Kong New Zealand  United States

Iceland Norway

India Romania

(hereinafter referred to as "participants")’, having been parties to the Ministerial
Declaration on Trade in Information Technology Products® (hereinafter referred to
as "Declaration"), or having agreed, in the period since the Declaration was circu-
lated, to participate in the expansion of world trade in information technology
products according to the modalities set forth in the Declaration, met on
26 March 1997*, took the decisions described below, as provided for in the Annex
to the Declaration, and established the elements described below, concerning the
further implementation of the Declaration, as reflected below.

Agreement on Actions foreseen in the Declaration

1. The participants accepted’ the results of the review process described in
paragraph 2 of the Annex to the Declaration, as reflected in the documents attached
hereto, which were submitted by participants and have been reviewed and ap-
proved on a consensus basis.

1 On behalf of the customs union Switzerland and Liechtenstein.

2 Participants took note that Panama and Poland submitted documents after 1 March 1997 that
could not be reviewed by 26 March 1997 and that others may submit documents on or before 1 April
1997. Participants agreed to meet again during the week of 14 April 1997 to complete the review
process with respect to these documents. It was understood that, upon approval of these documents,
the procedures set forth in the Annex to the Declaration would apply as if the documents had been
approved at the meeting of 26 March 1997, and the States or separate customs territories referred to
above would thenceforth be considered to be "participants" for purposes of the further
implementation of the Declaration.

3 WT/MIN(96)/16, 13 December 1996 (attached).

4 The WTO Secretariat shall maintain a set of the informal documents exchanged by participants
in consultations that led to the decisions taken at that meeting. These documents shall be made
available to participants for consultation upon request.

> Subject to the completion of domestic procedural requirements.
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2. The participants agreed that the criteria established in paragraph 4 of the
Annex to the Declaration have been met, and therefore, that participants shall
implement’ the actions foreseen in the Declaration.

Establishment of the Committee of Participants

3. In order to carry out the provisions of paragraphs 3, 5, 6 and 7 of the Annex
to the Declaration, the participants established a Committee of Participants on the
Expansion of Trade in Information Technology Products (hereinafter referred to as
"Committee"). The Committee shall oversee the functioning of these elements and
shall serve as the forum for meetings required under its procedures and collective
consultations among the participants. All decisions of the Committee shall be
taken by consensus.

4. Membership in the Committee shall be open to representatives of all par-
ticipants. The Committee shall elect a chairperson from among the representa-
tives of the participants or as otherwise decided. The Committee may decide to
invite, as appropriate, representatives of WTO Members and of observers to the
Council for Trade in Goods that are not participants as of 26 March 1997 to at-
tend meetings of the Committee as observers.

5. The participants agreed that any WTO Member, or State or separate cus-
toms territory in the process of acceding to the WTO, that is not a participant as
of 26 March 1997, and that notifies the Committee of its interest in binding and
eliminating customs duties, and other duties and charges, on the importation of
information technology products into its territory pursuant to these elements,
may become a participant on terms to be agreed between it and the participants at
that time. Unless otherwise agreed, such WTO Member, or separate customs
territory in the process of acceding to the WTO, shall, on the date that it becomes
a participant, make effective all rate reductions it would have undertaken had it
been a participant as of 26 March 1997.

6. The participants agreed that the Committee shall hold regular meetings to
review developments related to the implementation of the Declaration, and shall
hold special meetings at the request of any participant or as otherwise necessary
by invitation of the chairperson. The first regular meeting of the Committee shall
be held no later than 30 September 1997. The Committee shall consider at that
meeting the schedule of future regular meetings, taking account of the meetings
provided for in paragraph 7 below.
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Process for Monitoring Implementation and Consultations on and Review of
Product Coverage

7. The participants agreed that, in conducting the consultations and review
described in paragraph 3 of the Annex to the Declaration®, the Committee may also
take into account changes in patterns in trade in information technology products.
The participants expressed their intent to conduct the initial review and any consul-
tations pursuant to paragraph 3 of the Annex to the Declaration according to the
procedures attached hereto.

8. The participants also agreed that, in conducting the consultations de-
scribed in paragraph 5 of the Annex to the Declaration,’ the Committee may con-
sider product classification divergences with a view to ensuring that the actions
foreseen in the Declaration are implemented in a coherent fashion by all partici-
pants.

GATT 1994 Article XXVIII

9. The participants agreed that any participant that is a WTO Member having
recourse to the provisions of Article XXVIII of the GATT 1994 with respect to the
possible modification or withdrawal of a concession included in its WTO schedule
of tariff concessions, as modified pursuant to these procedures, shall so notify the
other participants at the time that it notifies the Director-General of the WTO.
Upon the request of any participant, the Committee shall convene a meeting within
thirty days of the circulation of the notification to consider the potential impact of
the proposed modification or withdrawal of the concession on the trade of other
participants in information technology products. Such deliberations shall be with-
out prejudice to rights and obligations under the WTO Agreement.

The text of paragraph 3 is as follows: "Participants shall meet periodically under the auspices of

the Council on Trade in Goods to review the product coverage specified in the Attachments, with a
view to agreeing, by consensus, whether in the light of technological developments, experience in
applying the tariff concessions, or changes to the HS nomenclature, the Attachments should be
modified to incorporate additional products, and to consult on non-tariff barriers to trade in
information technology products. Such consultations shall be without prejudice to rights and
obligations under the WTO Agreement."

7 The text of paragraph 5 is as follows: "Participants shall meet as often as necessary and no later
than 30 September 1997 to consider any divergence among them in classifying information
technology products, beginning with the products specified in Attachment B. Participants agree on
the common objective of achieving, where appropriate, a common classification for these products
within existing HS nomenclature, giving consideration to interpretations and rulings of the Customs
Co-operation Council (also known as the World Customs Organization or "WCQ"). In any instance
in which a divergence in classification remains, participants will consider whether a joint suggestion
could be made to the WCO with regard to updating existing HS nomenclature or resolving
divergence in interpretation of the HS nomenclature."
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10.  The participants agreed that, in light of the technical specificity of infor-
mation technology products, participants may wish to consider, in the course of
the review provided for in paragraph 3 of the Annex to the Declaration, addi-
tional procedures to address the concerns of small- and medium-sized exporting
participants regarding their rights under Article XXVIII, bearing in mind that a
review will be conducted by the Council for Trade in Goods five years from the
date of entry into force of the WTO Agreement pursuant to paragraph 1 of the
Understanding on the Interpretation of Article XXVIII of the General Agreement
on Tariffs and Trade 1994.

Incorporation of the Annex to the Declaration

11.  The participants agreed that the modalities set forth in the Annex to the
Declaration, including the Attachments to that Annex, are an integral part of these
elements.

Attachments:

A. Ministerial Declaration on Trade in Information Technology Products,
WT/MIN(96)/16, 13 December 1996.

B. Approved Schedules of Participants.®

IMPLEMENTATION OF THE MINISTERIAL DECLARATION ON TRADE
IN INFORMATION TECHNOLOGY PRODUCTS

Note by the Secretariat
(G/L/160/Add. 1)

Footnote 2 to document G/L/160 provides for the consideration at a future
date for approval of the documents submitted by Panama and Poland and of others
who might submit documents on or before 1 April 1997. It was understood that,
upon approval of these documents, the procedures set forth in the Annex to the
Declaration would apply as if the documents had been approved at the meeting of
26 March 1997.

The document of the Philippines was received by 1 April 1997. The
documents of the Philippines and Poland were considered by the participants at
this meeting on 18 April 1997 and approved in principle on the understanding

& Available for consultation by participants and WTO Members in the WTO Secretariat (Market

Access Division).
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that they would be deemed to be definitively approved if no objections were re-
ceived by the Secreteriat by 25 April 1997. No objections have been received by
the Secretariat.

Therefore, Poland and the Philippines should be deemed to be added to
the list of Members and States or separate customs territories listed on page 1 of
G/L/160, and therefore considered "participants" of the Ministerial Declaration
on Trade in Information Technology Products.

IMPLEMENTATION OF THE MINISTERIAL DECLARATION ON TRADE
IN INFORMATION TECHNOLOGY PRODUCTS

Note by the Secretariat
(G/L/160/4dd.2)

Footnote 2 to document G/L/160 provides for the consideration at a future
date for approval of the documents submitted by Panama and Poland and of others
who might submit documents on or before 1 April 1997. It was understood that,
upon approval of these documents, the procedures set forth in the Annex to the
Declaration would apply as if the documents had been approved at the meeting of
26 March 1997.

The document of El Salvador was received on 1 April 1997, and was con-
sidered by the participants at a meeting on 18 April 1997. The schedule of El
Salvador was approved in principle on the understanding that once the revised
documentation was circulated, it would be deemed to be definitively approved if
no objections were received by the Secretariat one week after circulation. No
objections were received by the Secretariat after the expiry of the one week pe-
riod.

Therefore, El Salvador should be deemed to be added to the list of Mem-
bers and States or separate customs territories listed on page 1 of G/L/160, and
therefore considered a "participant" of the Ministerial Declaration on Trade in
Information Technology Products.
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COMMITTEE ON SANITARY AND PHYTOSANITARY
MEASURES

PROCEDURE TO MONITOR THE PROCESS
OF INTERNATIONAL HARMONIZATION

Decision of the Committee on Sanitary and Phytosanitary Measures
on 15-16 October 1997
(G/SPS/11)

Introduction

1. Articles 3.5 and 12.4 of the SPS Agreement require the Committee to de-
velop a procedure to monitor the process of international harmonization and the
use of international standards, guidelines or recommendations. With the aim of
encouraging Members to use international standards, guidelines and recommenda-
tions, the underlying purpose of this procedure is to identify where there is a major
impact on trade resulting from the non-use of those international standards, guide-
lines or recommendations and to determine the reasons for the non-use of the stan-
dard, guideline or recommendation concerned. Moreover, it should also help to
identify, for the benefit of the relevant international organizations, where a stan-
dard, guideline or recommendation was needed or was not appropriate for its pur-
pose and use. This requires (a) identification of the international standards, guide-
lines or recommendations of concern or an identification of the cases where an
international standard, guideline or recommendation was required;  and
(b) information from Members on their use or non-use of the identified standards,
guidelines or recommendations, and the reasons therefor. In the light of Members'
reasons for non-use, the SPS Committee might want to invite the relevant interna-
tional standard-setting body to consider reviewing the existing standard, guideline
or recommendation.

2. The development of a monitoring procedure was discussed at every for-
mal meeting of the SPS Committee. Three submissions from Members sug-
gested possible approaches: G/SPS/W/51 from the European Communities
(March 1996), G/SPS/W/76 from the United States (October 1996) and
G/SPS/W/81 from the United States (March 1997). During the discussion of
these various submissions participants made it clear that they did not want a bur-
densome procedure, that duplication of the work undertaken by the relevant
standard-setting bodies must be avoided, and that the monitoring procedure
should focus on those standards, guidelines or recommendations that have a ma-
jor impact on trade. On the basis of these concerns, and to avoid further delays,
in July 1977 the chairman proposed a provisional procedure (G/SPS/W/82) and
requested comments on this (reflected in G/SPS/W/82/Rev.1 and G/SPS/W/85).
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3. At its meeting of 15-16 October 1997, the Committee agreed to imple-
ment the following monitoring procedure on a provisional basis. The proposal is
drawn from the submissions by the Members mentioned above, as well as from
the discussion in the Committee on these submissions. The Committee also
agreed to review the operation of the provisional monitoring procedure 18
months after its implementation, with a view to deciding at that time whether to
continue with the same procedure, amend it or develop another one.

Monitoring Procedure

4. In the initial stages, the scope of the monitoring system will be limited to
the standards, guidelines or recommendations developed by the international
organizations specifically cited in the SPS Agreement.! The Committee may, at
a subsequent stage and if the need arises, consider standards, guidelines or rec-
ommendations produced by other relevant international organizations.

5. The international standards, guidelines or recommendations proposed by a
Member to be monitored (see paragraph 6), on the basis of the lists available to the
Committee®, should be limited to those which have a major trade impact. The
trade impact of an international standard, guideline or recommendation should be
determined primarily on the basis of the extent to which Members use the standard
(apply it to imports) and the frequency or severity of problems experienced in the
trade of the goods covered by the standard.

6. Members should submit, at least 30 days in advance of each regular meet-
ing of the Committee, concrete examples of what they consider to be problems
with a significant trade impact which they believe are related to the use or non-use
of relevant international standards, guidelines or recommendations. In their sub-
missions, Members should describe the nature of each of these trade problems and
note whether it is the result of:

(a) the non-use of an appropriate existing international standard,
guideline or recommendation; or

(b)  the non-existence or inappropriateness of an existing international
standard, guideline or recommendation, i.e. that it is out-dated,
technically flawed, etc.

! Codex, OIE and IPPC.
2 G/SPS/GEN/29 (Codex), G/SPS/GEN/30 (OIE) and G/SPS/GEN/31 (IPPC).
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7. A provisional list of the standards, guidelines or recommendations identi-
fied by Members as above will be compiled by the Secretariat. The Secretariat
should circulate the provisional list and the submissions it has received to all
Members, as much in advance of the Committee's meeting as possible, and not
later than 15 days before the meeting, in order to provide Members with the oppor-
tunity to prepare comments on their use or non-use of the standards, guidelines or
recommendations and the reasons therefor. Should any Member so request, the
Secretariat will not include in its annual report on this monitoring procedure (see
paragraph 10) any specific issue raised in these submissions until Members have
had the opportunity to provide further comments and to discuss those comments in
one additional Committee meeting subsequent to the meeting in which the issue is
first raised.

8. Based on the information provided by Members, and in the light of dis-
cussion in the Committee, a list of standards, guidelines or recommendations
which have a major impact on international trade shall be established by the
Committee. This list shall be reviewed at each meeting of the Committee.
Members should provide information, for each of the standards, guidelines or
recommendations identified, of any relevant trade impact, and on their use or
non-use of the standard, guideline or recommendation and the reasons therefor.
The Committee may invite the relevant international standard-setting body to
consider reviewing the existing standard, guideline or recommendation.

9. The Committee may invite the relevant standard-setting body to provide
information, either in writing or through presentations at the relevant regular
meeting of the Committee, on any standard, guideline or recommendation under
consideration, including with regard to any changes or on-going revisions.

10.  The Secretariat should prepare an annual report to the Committee on the
list of standards, guidelines or recommendations established under paragraph 8,
the major trade impacts identified by Members and their comments regarding the
use or non use of the identified international standards, guidelines or recommen-
dations and of those cases identified where there was no international standard,
guideline or recommendation, and any conclusions drawn by the Committee.
The Committee will transmit this report to the international organizations re-
sponsible for developing the relevant sanitary and phytosanitary standards,
guidelines or recommendations. It is expected that Members will take this in-
formation into account, through their participation in these international organi-
zations, in establishing those organizations' work priorities.

Further Action
11.  Following the review noted in paragraph 3 of the operation of this provi-

sional monitoring procedure, the Committee may want at a later stage to consider
the need for a more focused monitoring procedure. In particular, the Committee
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may wish to consider developing standard formats for the supply of information
under paragraphs 6-8, and using those standards, guidelines or recommendations
which have been identified as having a major impact on international trade and are
of widespread concern to Members (paragraph 8 refers) as the basis for a pilot pro-
ject to obtain additional information as to how Members are dealing with the stan-
dards, guidelines or recommendations of concern.

AGREEMENT BETWEEN THE WORLD TRADE ORGANIZATION AND
THE OFFICE INTERNATIONAL DES EPIZOOTIES

Approved by the General Council on 22 October 1997
and Signed on 4 May 1998

(WT/L/272)

Members will find attached the text of the exchange of letters signed on 4
May 1998 by the Director-General of the World Trade Organization and the Di-
rector-General of the Office international des épizooties.

Geneva 4 May 1998

Mr. Jean Blancou
Director-General
Office international des épizooties

Sir,

AGREEMENT BETWEEN THE OFFICE INTERNATIONAL DES
EPIZOOTIES AND THE WORLD TRADE ORGANIZATION

I have the honour to refer to the provisions of the Marrakesh Agreement
Establishing the World Trade Organization, and in particular to the Agreement
on the Application of Sanitary and Phytosanitary Measures, annexed as an inte-
gral part thereof, particularly the provisions which concern the Office interna-
tional des épizooties.

I refer notably to Article V, paragraph 1, of the Marrakesh Agreement and
to Article 6.k of the Organic Rules of the Office international des épizooties.

Bearing in mind these provisions and taking into account the conversa-
tions held between representatives of the Office international des épizooties and
the World Trade Organization, it seems to me that official relations need to be
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established between our two organizations. They should be established on the
following basis:

Cooperation and Consultation

1. The Office international des épizooties, hereinafter the OIE, and the
World Trade Organization, hereinafter the WTO, agree, in order to facilitate the
accomplishment of their respective missions as set out in the International
Agreement for the creation of the OIE, and the texts relating to the WTO, nota-
bly the Agreement on the Application of Sanitary and Phytosanitary Measures,
hereinafter the SPS Agreement, to act in collaboration and to consult each other
on questions of mutual interest, in particular those concerning the sanitary aspect
of international trade in animals and products of animal origin and zoonoses.

Participation

2. Representatives of the OIE shall be invited to attend meetings of the
Committee on Sanitary and Phytosanitary Measures of the WTO and to partici-
pate, without voting rights, in deliberations on items of the agenda in which the
OIE has an interest, with the exception of meetings limited to the delegates of
WTO Members.

3. Representatives of the WTO shall be invited to attend the Annual General
Sessions of the International Committee of the OIE and to participate, without
voting rights, in deliberations on items of the agenda in which the WTO has an
interest, with the exception of meetings limited to the delegates of OIE Mem-
bers.

4. Appropriate arrangements shall be made to ensure the participation of the
OIE and the WTO in other meetings of a non-confidential nature convened under
the auspices of either organization, during which questions in which the other
organization has an interest are to be examined.

Exchange of Information and Documents

5. The OIE and the WTO agree to keep each other informed of all projects
and work programmes which may be of interest to the two organizations.

6. Subject to any arrangements which may be necessary to safeguard the
confidential nature of certain documents, the OIE and the WTO shall undertake
the exchange of technical documents.
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Actions

7. The Secretariats of the OIE and the WTO may agree on the procedure to
be followed when the SPS Committee submits specific questions to the OIE con-
cerning the standards, guidelines or recommendations of the OIE within the
meaning of Article 12, paragraph 6, of the SPS Agreement.

8. In order to promote the proper application of the provisions of the SPS
Agreement, particularly Article 9, paragraph 1, the Secretariat of the OIE and
that of the WTO may agree on joint actions, such as seminars and interventions
during conferences, as well as other actions considered necessary, particularly as
regards the granting of technical assistance for the benefit of developing coun-
tries.

9. The Secretariats of the OIE and the WTO may also agree on other joint or
separate actions, concerning the spheres of activity of their respective organiza-
tions, when they consider such actions to be necessary.

10.  They may also agree on administrative arrangements for designating sci-
entific and technical experts with a view to the application of the provisions of
the SPS Agreement, notably as provided for in Article 11, paragraph 2, in respect
of dispute settlement.

Denunciation

11.  Either of the two organizations may denounce the present Agreement.
Denunciation by one of the organizations shall take effect on the expiry of a pe-
riod of 60 days from the date on which the Director-General of the other organi-
zation receives written notification thereof. The denunciation shall have no ef-
fect on current actions agreed upon in implementation of paragraphs 8, 9 and 10.

Amendments

12.  The provisions contained in this letter may, by agreement between the
two organizations, be the subject of amendments.
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If these provisions seem to you to be acceptable from the point of view of
your Organization, I propose that this letter and your own letter, dated 4 May
1998, drafted in similar terms, should be considered as establishing the basis for
relations between the Office international des épizooties and the World Trade
Organization.

Please accept, Sir, the assurances of my highest consideration.

(Signed) (R. Ruggiero)
Director-General

Geneva, 4 May 1998

Mr. Renato Ruggiero
Director-General
World Trade Organization

Sir,

AGREEMENT BETWEEN THE WORLD TRADE ORGANIZATION AND
THE OFFICE INTERNATIONAL DES EPIZOOTIES

I have the honour to refer to the provisions of the Marrakesh Agreement
Establishing the World Trade Organization, and in particular to the Agreement on
the Application of Sanitary and Phytosanitary Measures, annexed as an integral part
thereof, particularly the provisions which concern the Office international des épi-
zooties.

I refer notably to Article V, paragraph 1, of the Marrakesh Agreement and
Article 6.k of the Organic Rules of the Office international des €épizooties.

Bearing in mind these provisions and taking into account the conversa-
tions held between representatives of the World Trade Organization and the Of-
fice international des épizooties, it seems to me that official relations need to be
established between our two organizations. They should be established on the
following basis:

Cooperation and Consultation
1. The World Trade Organization, hereinafter the WTO, and the Office interna-

tional des épizooties, hereinafter the OIE, agree, in order to facilitate the accom-
plishment of their respective missions as set out in the texts relating to the WTO,
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notably the Agreement on the Application of Sanitary and Phytosanitary Measures,
hereinafter the SPS Agreement, and the International Agreement for the creation of
the OIE, to act in collaboration and to consult each other on questions of mutual
interest, in particular those concerning the sanitary aspect of international trade in
animals and products of animal origin and zoonoses.

Participation

2. Representatives of the WTO shall be invited to attend the Annual General
Sessions of the International Committee of the OIE and to participate, without vot-
ing rights, in deliberations on items of the agenda in which the WTO has an interest,
with the exception of meetings limited to the delegates of OIE Members.

3. Representatives of the OIE shall be invited to attend meetings of the
Committee on Sanitary and Phytosanitary Measures of the WTO and to partici-
pate, without voting rights, in deliberations on items of the agenda in which the
OIE has an interest, with the exception of meetings limited to the delegates of
WTO Members.

4. Appropriate arrangements shall be made to ensure the participation of the
WTO and the OIE in other meetings of a non-confidential nature convened under
the auspices of either organization, during which questions in which the other
organization has an interest are to be examined.

Exchange of Information and Documents

5. The WTO and the OIE agree to keep each other informed of all projects
and work programmes which may be of interest to the two organizations.

6. Subject to any arrangements which may be necessary to safeguard the
confidential nature of certain documents, the WTO and the OIE shall undertake
the exchange of technical documents.

Actions

7. The Secretariats of the WTO and the OIE may agree on the procedure to
be followed when the SPS Committee submits specific questions to the OIE con-
cerning the standards, guidelines or recommendations of the OIE within the
meaning of Article 12, paragraph 6, of the SPS Agreement.

8. In order to promote the proper application of the provisions of the SPS
Agreement, particularly Article 9, paragraph 1, the Secretariat of the WTO and that
of the OIE may agree on joint actions, such as seminars and interventions during
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conferences, as well as other actions considered necessary, particularly as regards
the granting of technical assistance for the benefit of developing countries.

9. The Secretariats of the WTO and the OIE may also agree on other joint or
separate actions concerning the spheres of activity of their respective organizations,
when they consider such actions to be necessary.

10.  They may also agree on administrative arrangements for designating scien-
tific and technical experts with a view to the application of the provisions of the SPS
Agreement, notably as provided for in Article 11, paragraph 2, in respect of dispute
settlement.

Denunciation

11.  Either of the two organizations may denounce the present Agreement. De-
nunciation by one of the organizations shall take effect on the expiry of a period of
60 days from the date on which the Director-General of the other organization re-
ceives written notification thereof. The denunciation shall have no effect on current
actions agreed upon in implementation of paragraphs 8, 9 and 10.

Amendments

12.  The provisions contained in the present letter may, by agreement between
the two organizations, be the subject of amendments.

If these provisions seem to you to be acceptable from the point of view of
your Organization, I propose that this letter and your reply, dated 4 May 1998,
drafted in similar terms, should be considered as establishing the basis for rela-
tions between the World Trade Organization and the Office international des
épizooties.

Please accept, Sir, the assurances of my highest consideration.

(Signed) (Jean Blancou)
Director-General
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COMMITTEE ON SUBSIDIES AND COUNTERVAILING
MEASURES

FORMAT FOR UPDATES OF NOTIFICATIONS UNDER ARTICLE 8.3 OF
THE AGREEMENT ON SUBSIDIES AND COUNTERVAILING MEASURES

Adopted by the Committee on Subsidies and Countervailing Measures
on 23 October 1997
(G/SCM/13)

General Rules

1. For each programme notified under Article 8.3 of the Agreement on Subsi-
dies and Countervailing Measures, provide all of the information identified below
that applies.

2. To the extent that assistance under a notified programme is provided to
specific products or sectors, organize the update notification by product or sec-
tor.

3. For any question for which no response is provided, explain the lack of
response.
4. In answering questions concerning changes in a notified programme, the

reference point should be the most recent notification/update of that programme.

5. If no changes of the type specified in a given question have been made
during the relevant period, provide an affirmative statement to that effect in re-
sponse to that question.

6. The due date for each yearly update notification shall be the anniversary
date of the original notification.

7. Statistical information reported in each yearly update shall cover the most
recent 12-month period for which data are available (the programme's fiscal
year, e.g.), as of the due date for the notification. This period shall be known as
the "current year".

8. All Articles referred to in this format are Articles of the Agreement on
Subsidies and Countervailing Measures.
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9. As provided in footnote 34 to Article 8.3, confidential information, in-
cluding confidential business information, need not be submitted in notifications
under Article 8.3. If necessary to protect confidentiality, information may be
provided on a basis that does not permit the identification of the recipients of
assistance.

10.  Nothing in this format shall in any way prejudice the right of other Mem-
bers to request, or affect the obligation of the notifying Member to provide, in-
formation about individual cases of subsidization under a notified programme, as
provided for in Articles 8.3, 25.8 and 25.9.

11.  As used in this format (i.e., in questions II.1(a), III.1(a) and 1V.1(a)), the
term "approved" means the time when, in the administrative process leading to
the granting of a subsidy, a firm commitment is taken by the granting authority
to pay out a subsidy.

12.  Within two years of the receipt by the Committee on Subsidies and Coun-
tervailing Measures of the first notification of this type, the Committee shall ini-
tiate a review of this format with a view to making all necessary modifications in
light of experience in using the format. Upon completion of the review, the
Committee shall take a decision whether to continue or modify the format.

L FOR ALL PROGRAMMES NOTIFIED UNDER ARTICLE 8.3

1. Identify the starting and ending dates of the annual period covered by the
update (referred to in this questionnaire as the "update year"), and of the current
year (as defined in item 7 of the general rules above), as well as the date of the
original notification. With regard to all questions concerning changes in the pro-
gramme (marked with an asterisk*), provide information for the update year.

For all other questions, concerning statistical programme data, informa-
tion should relate to the current year.

2. Provide data on global expenditures under the programme during the cur-
rent year.

3.*  Provide details of any change in the policy objectives of the assistance,
including, if applicable, any sectoral objectives.

4%  If there has been any change in the law, regulation and/or other legal in-
strument under which the assistance is provided (including the creation of any
new law, regulation and/or legal instrument) provide a narrative explanation of
the nature and purpose of the change. Also provide a copy of such law, regula-
tion or other legal instrument, with a clear identification of the text that reflects
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the change. If these documents are not in a WTO language, provide a translation
in English, French, or Spanish of (i) the relevant legal provisions reflecting the
change, and (ii) the table of contents or relevant chapter headings of the law,
regulation and/or other legal instrument.

5.%  Provide details of any change in the level(s) of government involved in
the provision of assistance under the notified programme, including any change
in the institutional framework for the implementation of the programme and/or in
the role of non-governmental entities, if applicable.

6.*  Identify and explain in detail any change in the entities or types of entities
as appropriate, industries, regions, etc. eligible for assistance under the pro-
gramme, and/or in the eligibility requirements or application procedures under
the programme. Provide all relevant documentation reflecting the change (e.g.
brochures, application forms, etc.), including any newly-created documents, to
the extent that such documentation is not already provided in response to ques-
tion [.4.

7.%  Provide details of any change in financing instruments, or in the incidence
and/or duration of assistance under each instrument. ("Incidence" as used here
means to whom and how the assistance is provided, i.e. whether to producers,
users, or others; through what mechanism; whether a fixed or fluctuating
amount per unit; if the latter, how determined.)

8.%  Provide details of any change in the total amount of assistance budgeted
under the programme, and/or in the termination date of the programme or the
projects financed thereunder.

9.*  Provide details of any change in the arrangements for monitoring, audit-
ing and evaluation of the programme, including the creation of any such ar-
rangements.

11 FOR NOTIFIED ASSISTANCE FOR RESEARCH ACTIVITIES

1. For the current year, identify and describe the research areas' covered by
the programme (i.e. the research areas identified in the original notification under
Article 8.3, as subsequently modified under the programme), and

(a)  Provide for each research area:

' If there is no more than one research area within the notified programme, the data concerned

should be provided for the programme as a whole.
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(1)  the number of projects receiving assistance; and

(2)  the number of projects approved for receipt of assistance,
but for which assistance has not yet been disbursed.

(b)  For both the above categories and for each research area, also pro-
vide:

(1)  the average per-project amount of assistance. Identify and
list the five projects with the highest amounts of assistance,
and for each of these projects provide the amount of assis-
tance and the level of aid intensity. If these five projects
account for less than 25% of total expenditure in the cate-
gory or research area concerned, provide the same informa-
tion for the projects with the next highest amounts of assis-
tance until the 25% threshold is reached, up to a maximum
of five additional projects.

(2)  the average per-project aid intensity i.e. the assistance ex-
pressed as a percentage of eligible costs. Identify the five
projects with the highest level of aid intensity and list them,
giving the aid intensity and the amount of assistance for
each.

With regard to (b)(1) and (b)(2) above, separate sets of data should be
given for (a) industrial research; (b) pre-competitive development activity; (c)
other categories which should be specified, including activities that span indus-
trial research and pre-competitive development.

2.*  Provide details of any change in the contractual arrangements, if relevant,
under which the research is conducted.

3.*  Provide a detailed description and explanation of any change in the pro-
gramme's structure and/or operation, to include in particular:

(a)  any change in the technical description of the specific goals of the
research, in how these activities fall within the definitions of "in-
dustrial research" and "pre-competitive development activity" in
footnotes 28 and 29 to Article 8.2(a), and/or in the end result of the
industrial research;

(b)  in the case of industrial research, any change in the new knowl-
edge being sought and/or in the new products, processes, or ser-
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(©)

(d)

(e)

®

€]

vices, or improvements thereto, that are intended to be developed
using such new knowledge;

in the case of pre-competitive development activity, any change in
the end result of such activity and/or in the way in which existing
products, production lines, manufacturing processes, services or
other on-going operations will be affected as a result of such activ-

ity;

in the case of a prototype, any change in how the prototype will be
developed and/or in the modifications that would be required to
make the prototype capable of commercial use;

any change in the amounts of assistance permitted under the pro-
gramme for (1) industrial research and (2) pre-competitive devel-
opment and/or in the methodology used to calculate the costs of
such research/activity;

any change in the specific types of costs covered by the assistance,
in the methodology used to calculate these costs, and/or in the
means by which it is ensured that the assistance is limited exclu-
sively to the costs identified in items (i)-(v) of Article 8.2(a);

any change in the means by which it is ensured that the assistance
does not cover more than 75% of the costs of industrial research,
50% of the costs of pre-competitive development activity or, in
situations referred to in footnote 30 to Article 8.2(a), 62.5% of the
sum of these costs.

III.  FOR NOTIFIED ASSISTANCE TO DISADVANTAGED REGIONS
WITHIN THE TERRITORY OF A MEMBER

I. List the regions receiving assistance during the current year, and any
change in such regions since the most recent notification/update, and

(a)

(b)
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Provide, for each region:
(1)  the number of projects receiving assistance;

(2)  the number of projects approved for receipt of assistance,
but for which assistance has not yet been disbursed.

For both the above categories and for each region, also provide:
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2.%*
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(1)  the aid ceiling(s) for each region, expressed in terms of in-
vestment costs or costs of job creation;

(2)  the average per-project amount of assistance. Identify and
list the three projects with the highest amounts of assis-
tance, and for each of these projects provide the amount of
assistance (expressed in terms of assistance for investment
costs or costs of job creation). If these three projects ac-
count for less than 25% of total expenditure in the category
or region concerned, provide the same information for the
projects with the next highest amounts of assistance until
the 25% threshold is reached, up to a maximum of three
additional projects;

(3)  the average per-project aid intensity, i.e. the assistance ex-
pressed as a percentage of the actual or anticipated invest-
ment costs (as defined in the original notification, or as sub-
sequently modified under the programme) or as an amount
per actual or anticipated job created, and the levels of aid
intensity for the three projects having the highest levels of
aid intensity.

Provide a detailed description and explanation of any change in the pro-
gramme's structure and/or operation, to include in particular:

(a)

(b)

(c)

(d)

(e)

any change in the ceilings, expressed in terms of investment costs
or costs of job creation, applicable to the amount of assistance that
can be provided to individual projects;

any change in the methodology used to calculate the investment
costs and costs of job creation for purposes of applying such ceil-
ings;

any change in the means by which such ceilings have been differ-
entiated according to the different levels of development of the as-
sisted regions;

any change in the ceilings applicable to different eligible regions,
as a result of changes in relative levels of development of the as-
sisted regions (relate any such changes to the criteria in force and
the statistical data given in paragraph 5);

any change in the geographic boundaries and/or administrative
identity of any eligible region;
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)} any change in any provisions that may exist to avoid the predomi-
nant use of a subsidy by, or the granting of disproportionately
large amounts of subsidy to, certain enterprises as provided for in
Atrticle 2;

(g)  any change in the means by which it is ensured that the amount of
assistance does not exceed the applicable ceilings.

3.*  Provide details of any change in the general framework of regional devel-
opment pursuant to which the assistance is granted.

4.*  Provide details of any change in the criteria on the basis of which the as-
sisted regions were designated as disadvantaged, including any change in the
relevant law(s)/regulation(s), in the measurement(s) of economic development
used in those criteria and/or in the methodology for calculating such measure-
ment(s).

5. Provide the three most recent years' statistical data on the relevant eco-
nomic criteria that were used in determining that each region receiving assistance
under the programme during the current year was disadvantaged.

6. Indicate, for the current year, the total amounts of assistance provided to
each region covered by the programme for:

(1)  job creation and/or
(2)  investments
plus the aid ceilings for and the population of each region concerned.

7. Using the method described below, select one or more assisted regions, or
one or more groups of all regions covered by a given aid ceiling, and for those
selected regions or groups of regions provide data to demonstrate that the distri-
bution of assistance in the current year has been sufficiently broad and even to
avoid the predominant use of a subsidy by, or the granting of disproportionately
large amounts of subsidy to, certain enterprises as provided for in Article 2.

Selection should be made as follows: Select for each update a sufficient
number of regions or groups of regions that within three years, all regions cov-
ered by the programme have been included in an updating notification, thereby
providing an indication of the non-specificity (within the meaning of Article 2)
of assistance across the programme as a whole. In the first update, include the
regions or groups of regions with the highest aid ceilings, in the second update
the regions or groups of regions with the second highest aid ceilings, etc., return-
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ing again to the beginning when all regions have been covered in an updating
notification.

1V.

2.%

FOR NOTIFIED ASSISTANCE TO PROMOTE ADAPTATION OF
EXISTING FACILITIES TO NEW ENVIRONMENTAL REQUIREMENTS

(a)  For the current year, provide;
(1)  the number of projects receiving assistance;

(2)  the number of projects approved for the receipt of assis-
tance, but for which assistance has not yet been disbursed.

(b)  For both of the above categories, also provide:

(1)  the average per-project amount of assistance. Identify and
list the five projects with the highest amounts of assistance,
and for each of these projects provide the amount of assis-
tance and the level of aid intensity. If these five projects
account for less than 25% of total expenditure in the cate-
gory concerned, provide the same information for the pro-
jects with the next highest amounts of assistance until the
25% threshold is reached, up to a maximum of five addi-
tional projects.

(2)  the average per-project aid intensity, i.e. the assistance ex-
pressed as a percentage of eligible costs. Identify the five
projects with the highest level of aid intensity and list them,
giving the aid intensity and the amount of assistance for
each.

Provide a detailed description and explanation of any change in the pro-

gramme's structure and/or operation, to include in particular:
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(a) any change in the specific new environmental requirements in
connection with which the assistance is provided;

(b)  any change in the time frame(s) for application of the new envi-
ronmental requirements;

(c)  any change in the basis on which the assistance is provided (i.e.
whether on the total cost of the reduction of the nuisances or pollu-
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(d)

(e)

®

(2

(h)

(i)

)
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tion or on an individual phase of implementation of the new envi-
ronmental requirements);

any change in technical description (including any refinement to
an earlier, more general, technical description) of the adaptation of
existing facilities necessary to meet the new environmental re-
quirements, and/or in the identity of those facilities as previously
notified (question III(f) of original notification format);

any change in the law or regulation that imposes the new environ-
mental requirements;

any change in the nuisances and pollution intended to be reduced
by the requirements, and/or in how the requirements will result in
such reduction;

any change in the level of government at which the requirements
are imposed;

any change in how the requirements result in greater constraints
and financial burdens on firms;

any change in the specific types of costs covered by the assistance
and/or in the methodology used to calculate the costs of adaptation
of existing facilities to the new environmental requirements;

any change in the means by which it is ensured that the assistance
is a one-time, non-recurring measure, that the assistance is limited
to the adaptation of existing facilities, that the assistance does not
cover more than 20% of the costs of this adaptation, that the assis-
tance is directly linked and proportionate to a firm's planned reduc-
tion of nuisances and pollution, and that the assistance does not
cover any manufacturing cost savings that may be achieved.
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TEXTILES MONITORING BODY

COMPREHENSIVE REPORT OF THE TEXTILES MONITORING BODY TO

THE COUNCIL FOR TRADE IN GOODS ON THE IMPLEMENTATION OF

THE AGREEMENT ON TEXTILES AND CLOTHING DURING THE FIRST
STAGE OF THE INTEGRATION PROCESS

Adopted by the Textiles Monitoring Body on 21-24 July 1997
(G/L/179 and Corr.1)

L This comprehensive report on the implementation of the Agreement on Tex-
tiles and Clothing during the first stage of the integration process is submitted by
the Textiles Monitoring Body to the Council for Trade in Goods in order to assist it
in its major review of the implementation of the Agreement. Given the deadline
specified in Article 8.11 of the Agreement, the report covers the period
1 January 1995 to 24 July 1997.

11. Article 8.11 requires that the comprehensive report should address in
particular matters with regard to the integration process, the application of the
transitional safeguard mechanism, and relating to the application of GATT 1994
rules and disciplines as defined in Articles 2, 3, 6 and 7 respectively. The TMB's
comprehensive report may include any recommendation as deemed appropriate
by the TMB to the Council for Trade in Goods.

III.  The integration process is addressed in Chapter Il of the report, the ap-
plication of the transitional safeguard mechanism in Chapter IIl. Matters relat-
ing to the application of GATT 1994 rules and disciplines as defined in Arti-
cles 2, 3, 6 and 7, are addressed in Chapters II, IV, V and VIII. Chapters VI, VII
and IX to XI relate to the other aspects of the implementation of the ATC. Addi-
tional comments, observations and assessment by the TMB are to be found at the
end of the relevant Chapters.

I. INTRODUCTION

1. The Agreement on Textiles and Clothing (ATC), in accordance with Article
1.1', sets out provisions to be applied by Members during a transitional period of
ten years for the integration of the textiles and clothing sector into GATT 1994. As

' Unless otherwise specified, all Articles mentioned refer to the Agreement on Textiles and

Clothing.
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specified in Article 9, the ATC and all restrictions thereunder shall stand termi-
nated on 1 January 2005, on which date the textiles and clothing sector shall be
fully integrated into GATT 1994. There shall be no extension of the ATC.

2. Article 8.11 provides that "in order to oversee the implementation of this
Agreement, the Council for Trade in Goods shall conduct a major review before
the end of each stage of the integration process. To assist in this review, the TMB
shall, at least five months before the end of each stage, transmit to the Council for
Trade in Goods a comprehensive report on the implementation of this Agreement
during the stage under review, in particular in matters with regard to the integration
process, the application of the transitional safeguard mechanism, and relating to the
application of GATT 1994 rules and disciplines as defined in Articles 2, 3, 6 and 7
respectively. The TMB's comprehensive report may include any recommendation
as deemed appropriate by the TMB to the Council for Trade in Goods". As the
first stage of the integration process under the ATC comprises the period
1 January 1995 (i.e. the date of entry into force of the WTO Agreement) to
31 December 1997, the Council for Trade in Goods is required to conduct the first
major review before the end of 1997. The present comprehensive report was
adopted and is being transmitted by the Textiles Monitoring Body (TMB) to the
Council for Trade in Goods pursuant to Article 8.11.

3. This comprehensive report addresses all of the operational provisions of the
ATC. As required by Article 8.11, particular emphasis has been put on matters
with regard to the integration process, the application of the transitional safeguard
mechanism, as well as those relating to the application of GATT 1994 rules and
disciplines as defined in Articles 2, 3, 6 and 7 respectively. Since the submission
of integration programmes for Stage 2 was due by 31 December 1996, the report
also covers the fulfilment of this notification obligation.

4. The Ministerial Declaration adopted at the first Ministerial Meeting of the
WTO (December 1996, Singapore), contains the following section on Textiles and
Clothing: "We confirm our commitment to full and faithful implementation of the
provisions of the Agreement on Textiles and Clothing (ATC). We stress the im-
portance of the integration of textile products, as provided for in the ATC, into
GATT 1994 under its strengthened rules and disciplines because of its systemic
significance for the rule-based, non-discriminatory trading system and its contribu-
tion to the increase in export earnings of developing countries. We attach impor-
tance to the implementation of this Agreement so as to ensure an effective transi-
tion to GATT 1994 by way of integration which is progressive in character. The
use of safeguard measures in accordance with ATC provisions should be as sparing
as possible. We note concerns regarding the use of other trade distortive measures
and circumvention. We reiterate the importance of fully implementing the provi-
sions of the ATC relating to small suppliers, new entrants and least-developing
country Members, as well as those relating to cotton-producing exporting Mem-
bers. We recognize the importance of wool products for some developing country
Members. We reaffirm that as part of the integration process and with reference to
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the specific commitments undertaken by the Members as a result of the Uruguay
Round, all Members shall take such action as may be necessary to abide by
GATT 1994 rules and disciplines so as to achieve improved market access for tex-
tiles and clothing products. We agree that, keeping in view its quasi-judicial na-
ture, the Textiles Monitoring Body (TMB) should achieve transparency in provid-
ing rationale for its findings and recommendations. We expect that the TMB shall
make findings and recommendations whenever called upon to do so under the
Agreement. We emphasize the responsibility of the Goods Council in overseeing,
in accordance with Article IV:5 of the WTO Agreement and Article 8 of the ATC,
the functioning of the ATC, whose implementation is being supervised by the
TMB".

5. The Ministerial Declaration has also been given full consideration in draw-
ing up the present report and the particular aspects of the issues covered by the
Declaration are addressed in the context of the relevant ATC provisions.

6. The report is essentially based on notifications submitted by the Members
to the TMB and on the actions taken by the TMB with respect to these notifica-
tions. According to Article 8.3, the TMB " ... shall rely on notifications and infor-
mation supplied by the Members under the relevant Articles of this Agreement,
supplemented by any additional information or necessary details they may submit
or it may decide to seek from them ...". Also on the basis of the authorization con-
tained in this provision, in February 1997, the TMB issued a request for informa-
tion to WTO Members, inviting them to submit notifications or information re-
garding the implementation of particular ATC provisions, for the purpose of the
preparation of the TMB's comprehensive report (G/TMB/11). Replies received
from Members to this request have also been taken into consideration in the rele-
vant sections of this report.” Article 8.3 provides, furthermore, that the TMB "...
may also rely on notifications to and reports from other WTO bodies and from
such other sources as it may deem appropriate". Relevant notifications to, and
reports from other WTO bodies have also been considered, to the extent necessary,
in the preparation of the report.

7. The TMB adopted detailed reports after each of its meetings. It provided to
the Council for Trade in Goods, as required, an annual report at the end of 1995,
and, in the context of the preparation of the Singapore Ministerial Conference, a
detailed report covering the period 1 January 1995 to October 1996. The present
report covers the period beginning on 1 January 1995 and ending on 24 July 1997,
the date of its adoption, and relies to a large extent on the reports adopted by the

2 Replies were received from the following Members: Colombia, Egypt, the European

Community, India, Mauritius, New Zealand, Pakistan and Peru. In addition, in reply to additional
specific questions posed by the TMB, submissions were received from Canada, the
European Community, Norway and the United States.
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TMB. In addition, the TMB has provided further comments, observations and
assessment for the consideration of Members.

8. Bearing in mind the major review to be conducted by the Council for Trade
in Goods, the TMB has requested the WTO Secretariat to provide Members, as a
background document, statistical information with respect to trade in textiles and
clothing (G/TMB/R/26, paragraph 31). According to indications given to the TMB,
this document is expected to be issued by mid-October 1997.

II. INTEGRATION PROCESS

0. Progressive, staged integration of the products covered by the ATC into the
GATT 1994 is one of the main features of the ATC, which will “permit the even-
tual integration of this sector into GATT on the basis of strengthened GATT rules
and disciplines, thereby also contributing to the objective of further liberalization
of trade”. The imports of a product integrated are no longer subject to the rules of
the ATC but are subject to GATT 1994 rules and disciplines. In cases where im-
ports of a product integrated into the GATT 1994 are, prior to their integration,
subject to restrictions maintained under Article 2, such restrictions are ipso facto
eliminated.

10.  According to the ATC, integration takes place in four stages, as specified
in Articles 2.6 and 2.8, except for those Members which did not maintain restric-
tions under the MFA and, pursuant to Article 6.1, chose not to retain the right to
use the safeguard provisions of Article 6. Such Members are, according to Arti-
cle 2.9, deemed to have integrated their textile and clothing products into
GATT 1994 and are, therefore, exempted from complying with the provisions of
Articles 2.6 to 2.8 and 2.11.

A. FIRST STAGE OF INTEGRATION: 1995 to 1997

11.  Article 2.6 states that “on the date of entry into force of the WTO Agree-
ment, each Member shall integrate into GATT 1994 products which accounted for
not less than 16 per cent of the total volume of the Member’s 1990 imports of the
products in the Annex, in terms of HS lines or categories. The products to be inte-
grated shall encompass products from each of the following four groups: tops and
yarns, fabrics, made-up textile products, and clothing”. The Members which had
made a notification under Article 2.1 (i.e. those which had maintained restrictions
under the MFA, see Chapter IV) are covered by Article 2.7(a), and the other Mem-
bers by Article 2.7(b).

12.  According to Articles 2.7(a) and (b), the programmes of integration had to
be notified according to a precise time-table, and circulated to all Members. No-
tifications received pursuant to Article 2.7(a) by the GATT Secretariat by Octo-
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ber 1994 were circulated by it to the other participants in the Uruguay Round
negotiations, and made available to the TMB, once established, for the purpose
of Article 2.21. The TMB circulated the notifications it had received pursuant to
Article 2.7(b), after the entry into force of the WTO Agreement, to WTO Mem-
bers for their information, in accordance with this Article. In accordance with
Articles 2.7(a) and (b), the TMB reviewed the integration programmes pursuant
to Article 2.21 (Article 2.21 states, inter alia, that the TMB shall keep under
review the implementation of Article 2).

13.  Inreviewing the notifications made pursuant to Article 2.6, the TMB veri-
fied, on the basis of the product description and classification notified by Mem-
bers, and of trade data provided by them, whether the basic requirement of inte-
grating not less than 16 per cent of the total volume of the base year's imports
had been met, and whether products of the four groups referred to in paragraph 6
of Article 2 had been represented in the respective integration programmes. In
the case of Members submitting notifications pursuant to Article 2.7(a), the TMB
had also examined whether or not products previously subject to quantitative
restrictions had been included into the programme of integration. The TMB's
review and taking note of the notifications is without prejudice to Members'
rights and obligations under the relevant provisions of the ATC.

1. Integration Pursuant to Articles 2.6 and 2.7(a) of the ATC

(a)  Review of the notifications pursuant to Article 2.6
and 2.7(a)

14.  Pursuant to Articles 2.6 and 2.7(a), the Members which had maintained
restrictions under the MFA had to notify their respective integration programmes
to the GATT Secretariat no later than 1 October 1994, in accordance with a deci-
sion taken by Ministers at Marrakesh on 15 April 1994. Canada, the European
Community, Norway and the United States submitted notifications under these
provisions within the deadline prescribed; the GATT Secretariat circulated them
to other participants for information. Subsequently, these notifications were
made available to the TMB for the purposes of Article 2.21. In reviewing these
notifications the TMB noted that, in accordance with Article 2.6, the volume of
products integrated by Canada, the European Community, Norway and the
United States amounted to at least 16 per cent of the total volume of the respec-
tive Members’ 1990 imports of the products falling under the coverage of the
ATC. Canada integrated 16.36 per cent of the volume of its 1990 imports of the
products in the Annex, of which 59 per cent were of tops and yarns, 26 per cent
of fabrics, 8 per cent of made-ups and 7 per cent of clothing products. The
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European Community’ integrated 16.4 per cent of the volume of the Commu-
nity’s 1990 imports of the products in the Annex, of which 27 per cent were tops
and yarns, 49 per cent fabrics, 22 per cent made-ups and 2 per cent clothing
products.* Norway integrated 16.26 per cent of the volume of its 1990 imports
of the products in the Annex, of which 22 per cent were tops and yarns,
73 per cent fabrics, 4 per cent made-ups and 1 per cent clothing products.” The
United States integrated 16.21 per cent of the volume of its 1990 imports of the
products in the Annex, of which 52 per cent were tops and yarns, 15 per cent
fabrics, 20 per cent made-ups and 13 per cent clothing products.

15. Inits 1996 Report, adopted in the context of the preparation for the Sin-
gapore Ministerial Conference, the TMB made the following additional observa-
tions with respect to the first stage of integration programmes notified under Ar-
ticles 2.6 and 2.7(a):

- Notwithstanding the provisions of Articles 2.6 and 2.7, the TMB
was aware that - with the exception of Canada affecting one prod-
uct (work gloves) - the products thus integrated were not, prior to
their integration into GATT 1994, subject to quantitative restric-
tions notified under Article 2.1;

- Article 2.6 required Members to integrate products selected from
each of the four groups mentioned in paragraph 11 above; the in-
tegration programmes submitted by the Members concerned for
the first stage of integration met this requirement. The TMB ob-
served, however, that the share of tops and yarns, and fabrics in the
integration programmes notified under Articles 2.6 and 2.7(a) was
significantly higher than that of made-up textile products and
clothing;

- Article 2.6 also required Members to integrate in the first stage
products which accounted for not less than 16 per cent of the total
volume of the Member’s 1990 imports of the products in the An-
nex. However, the TMB observed that as the products integrated
were concentrated in the relatively less value-added range of prod-
ucts, it would appear that the share of products integrated, ex-
pressed in value terms, was smaller than that expressed in volume;

3 EC 12 (at the time the notification was made, the European Community comprised 12 Member

States; since it was anticipated that it would comprise 16 Member States by 1 January 1995, data for
those 16 Members were also provided).

*  The percentages indicated may have to be revised (see paragraphs 17 to 23 below).

> The percentages indicated may have to be revised (see paragraphs 33 and 34 below).
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- The integration of a product into GATT 1994 pursuant to Arti-
cle 2.6 had two consequences: first, the provisions of Article 6 of
the ATC cannot be invoked with respect to imports of such prod-
uct; second, any quantitative restriction on this product notified
under Article 2 of the ATC is eliminated;

- In light of the first of the observations under this paragraph, it
could be observed that the increases in access to the markets of
Members having notified restrictions pursuant to Article 2.1 had
been limited in the first stage, with one exception, to the annual in-
creases in the levels of restrictions required under Article(s) 2.13
and, if applicable, 2.18, and in one case to the recourse to the pro-
vision of Article 2.15 (see paragraph 203 below);

- The TMB was aware of the concern expressed by several Mem-
bers that, should the pattern of selection of the products to be inte-
grated in the second and third stages pursuant to Articles 2.8(a)
and (b) reproduce that of the first stage, the implementation of the
integration of the textiles and clothing sector into GATT 1994 on
1 January 2005, as stated in Article 2.8(c), would prove difficult.
The TMB was equally aware that, in the view of some other Mem-
bers, the eventual integration of the textiles and clothing sector
into GATT had to be seen also in the context of the liberalization
built into the ATC in Articles 2.13, 2.14 and, if applicable, 2.18
(G/L/113).

(b)  Advanced integration of products during Stage 1

16.  Article 2.10 states, inter alia, that “nothing in this Agreement shall prevent
a Member which has submitted an integration programme pursuant to paragraph 6
or 8 [of Article 2] from integrating products into GATT 1994 earlier than provided
for in such a programme”. The TMB noted that no notification had been made
under this provision with respect to the first stage of integration by a Member hav-
ing submitted an integration programme under Article 2.7(a).

(c)  Further examination of certain aspects of the integra-
tion programme submitted by the European Com-
munity pursuant to Articles 2.6 and 2.7(a), at the re-
quest of Colombia

17.  In February 1997, the TMB received a notification from Colombia, also on
behalf of a number of other WTO Members that are also members of the Interna-
tional Textiles and Clothing Bureau (ITCB), alleging certain discrepancies in the
programme of integration notified by the European Community under Article 2.6
of the ATC, and requesting the TMB to review this matter in terms of Article 2.21.
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In particular, in the view of Colombia, the European Community had integrated in
the first stage certain textile and clothing products of HS Chapters 30 to 49 and
64 to 96 for which the European Community had counted the volume of trade for
the entire six-digit HS lines instead of counting trade for the specific products of
the "ex-positions" referred to under the ATC. According to Colombia, if the vol-
ume of imports which did not qualify were excluded, the EC's integration pro-
gramme would account for less than 16 per cent of the EC's total volume of
1990 imports.

18.  The TMB considered this communication at its twenty-eighth, twenty-
ninth and thirtieth meetings, with the participation of both Colombia and the
European Community. The arguments and observations of Colombia and the
European Community related to certain six-digit HS lines where the Annex to
the ATC refers to “ex-positions” together with a description of the relevant
products. These covered:

- woven, knitted or non-woven fabrics coated, covered or laminated
with plastics (in HS Chapter 39);

- luggage, handbags and flatgoods with an outer surface predomi-
nantly of textile materials (in HS Chapter 42);

- certain footwear mainly of textile material, as well as leg warmers
and gaiters of textile material (in HS Chapter 64);

- yarns and woven fabrics of fibre glass (in HS Chapter 70); and

- woven ribbons, of man-made fibres, other than those measuring
less than 30 mm in width and permanently put up in cartridges (in
HS Chapter 96).

19.  Following the detailed, chapter-by-chapter review, the TMB reached, inter
alia, the following overall conclusions.

20. The TMB agreed with Colombia that the integration programme of the
European Community for the first stage had also included certain imports which
did not qualify for integration as they did not fall under the coverage of the ATC,
as defined in its Annex. The TMB observed that with respect to a number of HS
"ex-positions" concerned this was not contested by the European Community,
which in particular referred to difficulties or the impossibility of providing trade
data for these products strictly conforming to the description contained in the
Annex to the ATC.
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21.  The TMB was of the view, on the other hand, that the likely share of non-
ATC imports and of the corresponding trade volume thus not properly inte-
grated, was less than claimed by Colombia. This followed from the fact that not
all the discrepancies alleged by Colombia seemed, following careful analysis, to
be well-founded, and that Colombia had not corrected the figure related to the
EC's total volume of imports in 1990 by subtracting the amount that was be-
lieved to be non-ATC trade.

22.  Also due to the lack of reliable statistical information, the TMB was not
in a position to pronounce itself on the magnitude of the discrepancies which had
occurred. It appeared, however, possible that after necessary corrections, the
EC's integration programme could account for less than 16 per cent of the EC's
total volume of 1990 imports. The TMB believed that the size of the shortfall, if
any, could best be assessed by the importing Member itself.

23.  The TMB, therefore, recommended that the European Community re-
examine its first stage integration programme in light of the TMB's comments
and findings, as reflected in its detailed report. The TMB expected the European
Community to report on the results of this examination as rapidly as possible.
The TMB agreed that it would keep this matter under review (G/TMB/R/29).
The European Community subsequently informed the TMB that, following the
TMB's recommendation, it was reviewing its integration programme and would
communicate the results of this review to the TMB as soon as completed.

2. Integration Pursuant to Articles 2.6 and 2.7(b) of the ATC,
Including Notifications Pursuant to Article 6.1

24.  According to Article 2.9, "Members which have notified, pursuant to para-
graph 1 of Article 6, their intention not to retain the right to use the provisions of
Article 6 shall, for the purposes of this Agreement, be deemed to have integrated
their textiles and clothing products into GATT 1994. Such Members shall, there-
fore, be exempted from complying with the provisions of paragraphs 6 to 8
and 11" of the same Article. The notifications received under Articles 2.6 and
2.7(b) had, therefore, to be examined in the context of notifications made pursuant
to Article 6.1.

(a)  Article 6.1 notifications

25.  Article 6.1 states that "Members not maintaining restrictions falling under
Article 2 shall notify the TMB ... as to whether or not they wish to retain the right
to use the provisions of this Article". Sixty-four WTO Members notified the TMB
to this effect, several after the deadline specified by the ATC. The following
55 Members notified that they wished to retain the right to use the provisions of
Article 6: Argentina, Bangladesh, Bolivia, Brazil, Burkina Faso, Colombia,
Costa Rica, Cote d'Ivoire, Cyprus, the Czech Republic, the Dominican Republic,
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Ecuador, Egypt, El Salvador, Guatemala, Honduras, Hungary, India, Indonesia,
Israel, Jamaica, Japan, Kenya, Korea, Lesotho, Liechtenstein, Malaysia, Malta,
Mauritius, Mexico, Morocco, Myanmar, Nicaragua, Nigeria, Pakistan, Paraguay,
Peru, the Philippines, Poland, Romania, Saint Kitts and Nevis, Senegal, the Slo-
vak Republic, Slovenia, South Africa, Sri Lanka, Switzerland, Thailand, Trini-
dad and Tobago, Tunisia, Turkey, the United Arab Emirates, Uruguay, Venezuela
and Zambia. With respect to notifications addressed to it after the deadline had
passed, the TMB stated that its taking note of late notifications was without preju-
dice to the legal status of such notifications.

26.  The following nine WTO Members notified that they did not wish to re-
tain the right to use the provisions of Article 6: Australia, Brunei Darussalam,
Chile, Cuba, Hong Kongﬁ, Iceland, Macau, New Zealand and Singapore. The
TMB took note of these notifications.

27.  The TMB had drawn the attention’ of Members to the fact that the Mem-
bers which did not maintain restrictions falling under Article 2 had, pursuant to
Article 6.1, the obligation to notify within a specific time-frame whether or not
they wished to retain the right to use the provisions of Article 6. A significant
number of such Members have not submitted the notification under this provi-
sion.

(b)  Review of notifications pursuant to Articles 2.6 and
2.7(b)

28.  Forty-five Members submitted notifications pursuant to Articles 2.6 and
2.7(b) (Argentina, Bangladesh, Bolivia, Brazil, Colombia, Costa Rica, Cyprus, the
Czech Republic, the Dominican Republic, Egypt, El Salvador, Guatemala, Hondu-
ras, Hungary, India, Indonesia, Israel, Japan, Korea, Liechtenstein, Malaysia,
Malta, Mauritius, Mexico, Morocco, Myanmar, Nicaragua, Pakistan, Paraguay,
Peru, the Philippines, Poland, Romania, SaintKitts and Nevis, the Slo-
vak Republic, Slovenia, South Africa, Sri Lanka, Switzerland, Thailand, Tunisia,
Turkey, Uruguay, Venezuela and Zambia). The TMB completed the review of 42
of them. In this review the TMB noted that in all cases the products integrated
amounted to at least 16 per cent® of the respective Members’ total imports of the
products falling under the coverage of the ATC (in most cases in volume of 1990
imports, in some other cases in value and/or with a different base-year), and that in
all cases products from each of the four groups (tops and yarns, fabrics, made-up

8 The name of this Member has become "Hong Kong, China" as from 1 July 1997 - see

WT/L/218.
" G/L/113, paragraph 19.
8 See also paragraphs 33 and 34 below.
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textile products, and clothing) had been integrated. The review of the notifications
made by Israel, Myanmar and Saint Kitts and Nevis could not be concluded with-
out the submission of additional information sought by the TMB from these Mem-
bers.

29.  As noted above, the TMB in some instances took note of integration pro-
grammes which, in certain respects, did not fully meet the technical criteria es-
tablished under Article 2.6. This concerned cases where the data were not avail-
able in volume, or for the year 1990, or where the share of integration was calcu-
lated relative to data for the textiles and clothing sector as a whole since data for
the exact product coverage of the ATC were not available. Prior to taking note
of such notifications, the TMB was assured that no better data could be obtained
(G/L/113, paragraph 21).

30.  Inits 1996 Report, adopted in the context of the preparation for the Sin-
gapore Ministerial Conference (G/L/113), the TMB made, inter alia, the follow-
ing observations with respect to the first stage of integration programmes noti-
fied under Articles 2.6 and 2.7(b):

- Article 2.6 requires Members to integrate products selected from
each of the four following groups: tops and yarns, fabrics, made-
up textile products, and clothing. The integration programmes
submitted by Members pursuant to Articles 2.6 and 2.7(b) met this
requirement;

- The TMB also observed that nine’” Members (see paragraph 26)
had notified their choice not to retain the right to use the provi-
sions of Article 6 and that for those Members the products falling
under the coverage of the ATC had been integrated into
GATT 1994 as from 1 January 1995. The TMB commends these
Members for having opted for this approach;

- The TMB observed furthermore that among the 55° Members
which had chosen to retain the right to use the provisions of Arti-
cle 6, ten’ (Burkina Faso, Coéte d'Ivoire, Ecuador, Jamaica, Kenya,
Lesotho, Nigeria, Senegal, Trinidad and Tobago, and the
United Arab Emirates) had not submitted a notification under Arti-
cles 2.6 and 2.7(b). The TMB wished to draw the attention of
Members to the fact that the notification requirement contained in
Article 6.1, and the resulting notification requirement contained in

®  The relevant number has been updated to take into account the new notifications received since

G/L/113 was prepared.
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Article 2.7(b), were mandatory and had to be submitted to the
TMB within prescribed deadlines;

- The TMB noted that in some cases products integrated under Arti-
cles 2.6 and 2.7(b) had already been subject to quantitative restric-
tions, notified under Article 3 and justified under a GATT 1994
provision, and that such restrictions were not affected by the inte-
gration of the products concerned. Among the 45° Members
which submitted a notification pursuant to Articles 2.6 and 2.7(b),
12° had made notifications under Article 3.1 invoking justification
under a GATT 1994 provision for the restrictions notified (see
paragraphs 230 to 234 below).

31.  In addition, the TMB noted that among those 45 Members, four'® had noti-
fied a phase-out programme pursuant to Article 3.2. Restrictions in place under
these programmes were not affected by the respective integration programmes
notified.

(c)  Advanced integration of products during Stage 1

32.  Article 2.10 states, inter alia, that "nothing in this Agreement shall prevent
a Member which has submitted an integration programme pursuant to paragraph 6
or 8 [of Article 2] from integrating products into GATT 1994 earlier than provided
for in such a programme". The TMB noted that no notification had been made
under this provision with respect to the first stage of integration by a Member hav-
ing submitted an integration programme under Article 2.7(b).

3. Systemic Issues Arising out of the Review of the Communi-
cations by Colombia, Pursuant to Article 2.21, Referring to
Particular Aspects of Integration Programmes Notified un-
der Articles 2.6, 2.7(a) and 2.7(b)

(a)  Issues arising out of the examination of certain as-
pects of the European Community’s integration
programme for the first stage

33.  During the review mentioned in paragraphs 17 to 23 above, the TMB noted
the statement of the EC's representative that several other WTO Members had in-

10

One Member (Cyprus) notified both restrictions for which a GATT 1994 provision had been
invoked, and restrictions with respect to which a phase-out programme was submitted, by which such
restrictions were brought into conformity with GATT 1994.
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cluded in the list of products to be integrated in the first (and second) stage(s) of
implementation of the ATC products of those HS lines in the Annex for which
only part of the line fell under the coverage of the ATC (indicated as “ex” HS lines
in the ATC Annex).

34.  With regard to the programmes for the first stage of integration which had
already been reviewed by the TMB, the Body noted that it had not ascertained
whether the statistical information provided by Members for the integrated prod-
ucts under these HS lines referred to the whole HS lines or only to that portion of
the HS lines covered by the ATC. The TMB, therefore, decided to verify with
the 21 Members concerned (Brazil, Costa Rica, Cyprus, the Czech Republic,
Hungary, Japan, Liechtenstein, Mexico, Norway, Pakistan, the Philippines, Po-
land, Saint Kitts and Nevis, Slovenia, South Africa, Sri Lanka, Switzerland,
Thailand, Turkey, the United States and Uruguay) whether the volume of im-
ports they had notified for the “ex HS lines” (and, consequently, the data for total
imports) related precisely to the products described in the Annex.

35.  The TMB has to date received replies to these questions from seven of the
Members referred to in paragraph 34 above (the Czech Republic, Hungary, Ja-
pan, Norway, South Africa, Sri Lanka and Turkey). South Africa answered that
the trade counted for the "ex items" contained in its list of products integrated
only pertained to those products covered by the ATC, and provided statistics to
substantiate this answer. The review of the other responses has not yet been fi-
nalized.

36.  In a subsequent communication, the European Community, stressing the
importance that the same principles, which had been applied in respect of the
TMB's findings in the matter raised by Colombia, should be applied to other
Members in the same position, requested the TMB, pursuant to Article 2.21, to
review whether or not the Members which had integrated products of those HS
lines in the Annex for which only part of the line fell under the coverage of the
ATC had provided statistical data for the whole HS lines or only for those por-
tions of the HS lines covered by the ATC. This notification will be reviewed at a
subsequent meeting.

(b)  Issues related to certain aspects of the implementa-
tion by Members of their programmes of integration

37. In November 1996, Colombia addressed, also on behalf of several other
WTO Members that are also members of the ITCB, a communication to the TMB
relating to particular aspects pertaining to the implementation by WTO Members
of the programme of integration of the ATC, such as the conversion factors used
for the purpose of calculating the import volume of the products to be integrated,
as well as the lack of uniformity in the classification of products in one of the four
product groups envisaged in Articles 2.6 and 2.8. With regard to conversion fac-
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tors, Colombia’s contention was that the verification of integrated volumes would
be facilitated if the Members were requested to notify the conversion factors also
in the notification of their integration programmes submitted to the TMB under
Article 2.8. With respect to product classification, Colombia was of the view that
uniformity in the classification of the HS lines in the Annex would be desirable,
and asked the TMB to provide suitable guidance to the Members.

38. The TMB considered the issues raised in this communication at its
twenty-third meeting (G/TMB/R/22, paragraph 13), and addressed them in a
written reply to Colombia. In this reply, inter alia, in view of the fact that at the
time of the review by the TMB the deadline for notification had almost been
reached, the TMB assumed that, with respect to conversion factors, it might per-
haps be of greater importance to obtain relevant information from those
WTO Members which maintain restrictions under Article 2. To the TMB's
knowledge, conversion factors were available with respect to the United States,
and were not necessary for the European Community and Norway, which col-
lected statistical data in a uniform volume unit. In addition, the European Com-
munity has notified its conversion factors in the context of its notification under
Article 2.1. With respect to Canada, the TMB noted that, during the Uruguay
Round, the Negotiating Group on Textiles and Clothing had been provided with
trade data in volume terms, on a line-by-line basis, for the products included in
the Annex to the ATC. Such data could be used to calculate the conversion fac-
tors. Moreover, the TMB understood that such data could again be provided by
Canada early in 1997."" As to the categorization of products in the four groups
mentioned in Articles 2.6 and 2.8 of the ATC, the TMB felt that a problem
would only exist if, at a given stage of integration, all products in a given group
were, in the view of one or more WTO Members, inadequately placed in that
group. Therefore, the TMB considered that the implication of a lack of a fully
harmonized approach might not necessarily affect the integration programmes
themselves. The TMB would, however, in its review of integration programmes,
pay particular attention to the identification of any discrepancies there might be
to the classification of products in any of the four groups.

B. SECOND STAGE OF INTEGRATION, TO BE IMPLEMENTED
ON 1 JANUARY 1998

39.  Article 2.8(a) states that "the remaining products, i.e. the products not inte-
grated into GATT 1994 under paragraph 6 [of Article 2], shall be integrated, in
terms of HS lines or categories, ... as follows: on the first day of the 37th month
that the WTO Agreement is in effect [i.e. 1 January 1998], products which ac-
counted for not less than 17 per cent of the total volume of the Member’s 1990

""" Conversion factors were provided by Canada in May 1997.
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imports of the products in the Annex. The products to be integrated by the Mem-
bers shall encompass products from each of the following four groups: tops and
yarns, fabrics, made-up textile products, and clothing".

40.  Article 2.11 states that "the respective programmes of integration, in pur-
suance of paragraph 8, shall be notified in detail to the TMB at least 12 months
before their coming into effect [i.e. by 1 January 1997], and circulated by the
TMB to all Members". The TMB has accordingly circulated the notifications it
has received pursuant to Article 2.8(a) to WTO Members, and started to review
these integration programmes pursuant to Article 2.21.

1. Review of the Notifications Pursuant to Article 2.8(a) Made
by Members Maintaining Restrictions Falling under Arti-
cle2.1

41.  In reviewing these notifications the TMB noted that, in accordance with

Article 2.8(a), the volume of products to be integrated by Canada, the European
Community, Norway and the United States amounted to at least 17 per cent of the
total volume of the respective Members’ 1990 imports of the products falling un-
der the coverage of the ATC. Canada would integrate 18.61 per cent of the volume
of its 1990 imports of the products falling under the coverage of the ATC, of which
3.5 per cent were tops and yarns, 11.3 per cent fabrics, 76.4 per cent made-up tex-
tile products and 8.8 per cent clothing products. The TMB noted that Canada
would integrate 30 products, of which five were of tops and yarns, three of fabrics,
16 of made-up textile products and of six of clothing. The TMB further noted that
two products (handbags of textile materials and tailored-collar shirts) with respect
to which Canada maintained restrictions under the ATC had been included in the
integration programme and that, therefore, such restrictions would be eliminated
on 1 January 1998. Restraints on these two products affected overall
22 WTO Members. In addition, Canada had informed the TMB that, pending the
integration of tailored-collar shirts into the GATT 1994 on 1 January 1998, and
with effect from 1 July 1997, it would not enforce existing restrictions on imports
of tailored-collar shirts from restrained WTO Members, and that the Members
concerned had been informed by Canada accordingly.

42.  The European Community would integrate 17.99 per cent'? of the total
volume of its 1990 imports of the products falling under the coverage of the
ATC, of which 65 per cent were tops and yarns, 12 per cent fabrics, 11 per cent
made-up textiles and 12 per cent clothing products. The TMB noted that the
European Community would integrate 23 EC product categories, of which four
of tops and yarns, four of fabrics, six of made-up textile products and nine of

2 The percentages indicated may have to be revised (see paragraphs 48 and 49).
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clothing. The TMB further noted that 12 EC categories with respect to which the
European Community maintained restrictions under the ATC had been included
in the integration programme and that, therefore, such restrictions would be
eliminated on 1 January 1998. Restraints on these 12 EC categories affected
overall five WTO Members.

43.  Norway would integrate 24.26 per cent'? of the total volume of its 1990
imports of the products falling under the coverage of the ATC, of which
27 per cent were tops and yarns, 10 per cent fabrics, 46 per cent made-ups and
17 per cent clothing products. The TMB observed that the notification contained
no product for which restrictions were currently maintained by Norway. In this
regard, the TMB noted the statement by Norway that it “is committed to a con-
tinuation of a policy of gradual liberalization and expects to be able to notify
later this year to the TMB (and the WTO Members directly concerned) further
steps taken pursuant to Article 2, Section 15, of the ATC”. The TMB also noted,
however, that one of the products (HS No. 6210) for which the restrictions, af-
fecting 16 WTO Members, had been eliminated as from 1 January 1996 pursuant
to paragraph 15 of Article 2, would be integrated.

44.  The United States would integrate 17.03 per cent of the total volume of its
1990 imports of the products falling under the coverage of the ATC, of which
47 per cent were tops and yarns, 14.7 per cent fabrics, 26.7 per cent made-ups
and 11.6 per cent clothing products. The TMB noted that the United States
would integrate 38 US product categories in their entirety (one of fabric, three of
made-ups and 34 of clothing), and 12 US product categories partially (one of
yarns, six of made-ups and five of clothing). The TMB further noted that
24 US categories or parts of categories with respect to which the United States
maintained restrictions under the ATC had been included in the integration pro-
gramme and that, therefore, such restrictions would be eliminated on
1 January 1998. Restraints on these 24 US categories or part of categories af-
fected overall 14 WTO Members. Some of the restraints which would be elimi-
nated were in the form of specific limits (i.e. the categories themselves were un-
der quantitative limit), while, in some other cases, the category integrated was,
prior to its integration, subject to a quantitative restriction because, although the
category itself was not under specific limit, it fell under an aggregate or group
limit.
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2. Review of notifications Pursuant to Article 2.8(a) Made by
Members which have, Pursuant to Paragraph 1 of Article 6,
Retained the Right to use the Provisions of Article 6

(a)  Review of the notifications pursuant to Article 2.8(a)
made by Members which have, pursuant to para-
graph 1 of Article 6, retained the right to use the
provisions of Article 6

45.  Among the 55 Members which, pursuant to Article 6.1, retained the right to
use the provisions of Article 6, 45 of which submitted an integration programme
for Stage 1, 36 (Argentina, Bolivia, Brazil, Colombia, Costa Rica, the
Czech Republic, the Dominican Republic, Egypt, El Salvador, Hungary, India,
Indonesia, Japan, Korea, Liechtenstein, Malaysia, Malta, Mauritius, Mexico, Mo-
rocco, Nicaragua, Pakistan, Peru, the Philippines, Poland, Romania,
Saint Kitts and Nevis, the Slovak Republic, Slovenia, Sri Lanka, Switzerland,
Thailand, Tunisia, Turkey, Uruguay and Venezuela) notified an integration pro-
gramme under Article 2.8(a), and nine did not (Bangladesh, Cyprus, Guatemala,
Honduras, Israel, Myanmar, Paraguay, South Africa and Zambia). The TMB com-
pleted the review of 17 of the notifications received. In its review the TMB noted
that in all cases the products integrated amounted to at least 17 per cent of the re-
spective Members’ total imports of the products falling under the coverage of the
ATC (in most cases in volume of 1990 imports, in some other cases in value and/or
with a different base-year), and that in all cases products from each of the four
groups (tops and yarns, fabrics, made-up textile products, and clothing) had been
integrated. With respect to those notifications for which the review was not com-
pleted, the TMB decided to seek further information and clarification from the
Members concerned, and to revert to its review at a subsequent meeting, when
satisfactory replies would have been provided.

46.  As was the case for the notifications made pursuant to Article 2.7(b), the
TMB in some instances took note of integration programmes which, in certain
respects, did not fully meet the technical criteria established under Article 2.8(a).
This concerned cases where the data were not available in volume, or for the
year 1990, or where the share of integration was calculated relative to data for
the textiles and clothing sector as a whole since data for the exact product cover-
age of the ATC were not available. Prior to taking note of such notifications, the
TMB was assured that no better data could be obtained, and verified that the ba-
sis of the data for each Member was the same as that used for its first stage of
integration. Therefore, their respective stages of integration would be imple-
mented in a consistent manner.

(b)  Advanced integration of products during Stage 2

47.  Article 2.10 states, inter alia, that "nothing in this Agreement shall prevent
a Member which has submitted an integration programme pursuant to paragraph 6
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or 8 [of Article 2] from integrating products into GATT 1994 earlier than provided
for in such a programme". The TMB noted that Turkey had availed itself of the
provisions of Article 2.10 to integrate with effect as from 1 January 1998 some
products which would form part of Turkey’s third stage of integration (see
G/TMB/N/240).

3. Systemic Issues arising out of the Review of the Communi-
cation by Colombia, Pursuant to Article 2.21, Referring to
Particular Aspects of Integration Programmes Notified un-
der Articles 2.8(a) and 2.11

48.  During the review mentioned in paragraphs 17 to 23 above, the TMB
noted the statement of the EC's representative that several other WTO Members
had included in the list of products to be integrated in the second stage of imple-
mentation of the ATC products of those HS lines in the Annex for which only
part of the line fell under the coverage of the ATC (indicated as "ex HS lines" in
the ATC Annex).

49.  Therefore, prior to finalizing its review of the notifications received pursu-
ant to Articles 2.8(a) and 2.11, the TMB decided to verify with the Members con-
cerned that the volume of imports they had notified for the "ex HS lines" (and,
consequently, the data for total imports) related precisely to the products described
in the Annex. This verification was concluded with respect to Canada and the
United States, which confirmed that the volume of imports notified for their re-
spective second stages of integration related precisely to the products described in
the Annex.

50. In a subsequent communication, the European Community, stressing the
importance that the same principles, which had been applied in respect of the
TMB's findings in the matter raised by Colombia, should be applied to other Mem-
bers in the same position, requested the TMB, pursuant to Article 2.21, to review
whether or not the Members which had integrated products of those HS lines in the
Annex for which only part of the line fell under the coverage of the ATC had pro-
vided statistical data for the whole HS lines or only for those portions of the HS
lines covered by the ATC. This notification will be reviewed at a subsequent
meeting.
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C. FURTHER ASSESSMENT AND OBSERVATIONS OF THE TMB
WITH RESPECT TO THE SECOND STAGE INTEGRATION

PROGRAMMES
1. Integration Programmes of Members Referred to in Article
2.7(a)

51.  Asindicated above, Members referred to in Article 2.7(a), with the excep-
tion of Norway"?, also included in their respective integration programmes for
Stage 2 some products or categories or parts of categories with respect to which
they maintained restrictions affecting a number of Members, as notified pursuant
to Article 2.1. As a result of the implementation of the integration, these restric-
tions will be eliminated as from 1 January 1998.

52.  In reply to the TMB's request, the United States provided information re-
garding the restrictions applicable to WTO Members affected by the US' second
stage of integration (see Table 1). The TMB understood that some of the restric-
tions were in the form of specific limits, while others, though not being subjected
to specific limits, fell under an aggregate or group limit. In giving this information
the United States did not specify the form of the applicable restraint (i.e. specific
limit, aggregate or group limit). On the basis of the notifications submitted by the
United States pursuant to Article 2.1 it can be ascertained that:

- All of the categories are at present under specific limit and will be
integrated, therefore the restriction will be fully eliminated in the
following cases:

category 239 (except diapers) - affecting Hong Kong, Korea, Paki-
stan, the Philippines, Singapore and Thailand;

category 353/354/653/654 - affecting Korea (the United States
maintains one specific limit for the combined four categories
against imports from Korea);

category 632 - affecting Korea;

- In all other cases in respect of Members listed in the information
provided by the United States, the United States subjects imports
to group or aggregate limits (in a few categories there are specific
limits affecting some Members - category 359 - five Members;

13

See also Chapter IV, paragraph 204.
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category 459 - one Member; category 659 - five Members; cate-
gory 369 - seven Members; category 669 - three Members - but the
HS lines to be integrated are not covered by these specific limits
and thus these restrictions will not be eliminated as a result of in-
tegration, except that the parts of categories concerned will no
longer fall under group or aggregate limits);

- In the listing submitted by the United States, Thailand was omitted
in respect of categories 369 and 669 (group or aggregate limits).

53.  In light of the above it can be established that with the implementation of
integration for Stage 2 the United States will eliminate specific limits affecting
three categories or combined categories, and altogether six Members. The TMB
has no information at its disposal regarding the rate of utilization of the specific
limits by the Members concerned. Neither has it received information at the time
of preparing the present report, regarding whether the integration will affect the
level of the existing group or aggregate limits (see also Chapter VI, para-
graph 265).

TABLE 1

RESTRICTIONS APPLICABLE TO WTO MEMBERS AFFECTED BY
UNITED STATES' SECOND STAGE OF INTEGRATION

Product Textile Brief Description WTO Members
Grouping Category
Apparel 239 Babies' apparel, Bahrain, Brazil, Hong Kong, India, Indo-
except diapers nesia, Korea, Malaysia, Pakistan, Philip-

pines, Romania, Singapore, Thailand

Apparel 439 Babies' apparel Bahrain, Brazil, Hong Kong, Indonesia,
Macau, Malaysia, Romania, Korea, Phil-
ippines, Thailand

Apparel 839 Babies' apparel Bahrain, Hong Kong, India, Indonesia,
Korea, Malaysia, Philippines, Romania,
Thailand
Apparel 349 Body supporting Bahrain, Brazil, Hong Kong, India, Indo-
garments nesia, Romania, Korea, Malaysia, Philip-

pines, Thailand

Apparel 353 Down apparel Babhrain, Brazil, Hong Kong, Indonesia,
Philippines, Romania, Korea, Malaysia,
Thailand

Apparel 354 Down apparel Bahrain, Brazil, Hong Kong, Indonesia,
Malaysia, Philippines, Romania, Korea,
Thailand
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Product
Grouping

Textile
Category

Brief Description

WTO Members

Apparel

653

Down apparel

Bahrain, Brazil, Hong Kong, Indonesia,
Philippines, Romania, Korea, Malaysia,
Thailand

Apparel

654

Down apparel

Bahrain, Brazil, Hong Kong, Indonesia,
Philippines, Romania, Korea, Malaysia,
Thailand

Apparel

359

Footwear

Bahrain, Brazil, Hong Kong, Indonesia,
India, Malaysia, Philippines, Korea,
Romania, Thailand

Apparel

459

Footwear

Bahrain, Brazil, Hong Kong, Indonesia,
Macau, Malaysia, Philippines, Romania,
Korea, Thailand

Apparel

659

Footwear

Bahrain, Brazil, Hong Kong, Indonesia,
Malaysia, Romania, Korea, Philippines,
Thailand

Apparel

859

Footwear

Bahrain, Hong Kong, India, Indonesia,
Korea, Malaysia, Philippines, Romania,
Thailand

Apparel

330

Handkerchiefs

Bahrain, Brazil, Hong Kong, Indonesia,
India, Romania, Korea, Malaysia, Philip-
pines, Thailand

Apparel

630

Handkerchiefs

Bahrain, Brazil, Hong Kong, India, Indo-
nesia, Romania, Korea, Malaysia, Philip-
pines, Thailand

Apparel

432

Hosiery

Bahrain, Brazil, Hong Kong, Indonesia,
Philippines, Korea, Macau, Malaysia,
Romania, Thailand

Apparel

632

Hosiery

Bahrain, Brazil, Hong Kong, India, Indo-
nesia, Malaysia, Romania, Korea, Philip-
pines, Thailand

Apparel

832

Hosiery

Bahrain, Hong Kong, India, Indonesia,
Malaysia, Philippines, Romania, Korea,
Thailand

Fabric

229

Specialty fabric

Brazil, Hong Kong, India, Indonesia,
Malaysia, Philippines, Korea, Romania

Made-up

465

Carpets

Brazil, Hong Kong, Indonesia, Macau,
Malaysia, Philippines, Romania, Korea

Made-up

665

Carpets

Brazil, Hong Kong, Indonesia, Korea,
Malaysia, Philippines

Made-up

469

Carpets, certain
wadding & foot-
wear

Brazil, Hong Kong, Indonesia, Macau,
Malaysia, Philippines, Korea
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Product Textile Brief Description WTO Members
Grouping Category

Made-up 369 Carpets, certain Brazil, Hong Kong, India, Indonesia,
wadding & foot- Korea, Philippines, Romania,
wear United Arab Emirates

Made-up 669 Certain wadding Brazil, Hong Kong, Indonesia, India,
and footwear Malaysia, Philippines, Korea

Made-up 899 Certain wadding, Romania
footwear and silk
blends and other
vegetable fibres

54.  In reply to the TMB's request for information, the European Community

also submitted details regarding those 12 EC product categories in which, as a re-
sult of integration to be implemented in Stage 2, restrictions presently applied
would be eliminated on 1 January 1998 (see Table 2), affecting overall five WTO
Members. The TMB has no information regarding the rate of utilization of the
specific limits in the product categories concerned.

TABLE 2

RESTRICTIONS APPLICABLE TO WTO MEMBERS AFFECTED BY
EC SECOND STAGE OF INTEGRATION

Category Description WTO Members

19 Handkerchiefs Macau
46 Sheep's or lamb's wool Brazil, Argentina
61 Narrow woven fabrics Hong Kong
67 Clothing accessories Korea
70 Panty-hose and tights of synthetic fibres Korea
72 Swimwear Hong Kong
74 Women's or girls' suits Hong Kong
77 Ski suits Hong Kong, Korea
86 Corsets Korea
91 Tents Korea

100 Textile fabrics, impregnated Korea

111 Camping goods Korea
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55.  Asregards Canada, the initial notification submitted pursuant to Articles
2.8(a) and 2.11 included one product which was subject to restraint, handbags of
textile materials, and the restriction affected one WTO Member (Korea). In a
supplementary notification Canada indicated that tailored-collar shirts, with re-
spect to which Canada maintained restrictions, had also been included in the
Stage 2 integration programme and that with effect from 1 July 1997, Canada
would not enforce existing restrictions on imports of this product from the 22
WTO Members affected by the restraints. These Members are the following:
Bangladesh, Bulgaria, Cuba, Hong Kong, India, Indonesia, Korea, Macau, Ma-
laysia, Mauritius, Myanmar, Pakistan, the Philippines, Poland, Qatar, Romania,
Singapore, South Africa, Sri Lanka, Swaziland, Thailand and the United Arab
Emirates. The TMB has no information regarding the rate of utilization of the
specific limits in the product categories concerned.

56.  While observing that the notification made by Norway did not include
products currently subject to restrictions, the TMB noted the statement by Nor-
way in reply to the TMB's request for information that "Norway is committed to
a continuation of a policy of gradual liberalization and expects to be able to no-
tify later this year to the TMB (and the WTO Members directly concerned) fur-
ther steps taken pursuant to Article 2, Section 15 of the ATC" (see paragraph 204
above).

57. A brief analysis of the breakdown of the product-groups of the Stage 2
integration programmes notified by Members referred to in Article 2.7(a) shows
that while there are non-negligible differences between the respective pro-
grammes, at least two of them seem to confirm certain similarities with the over-
all trends which characterized the approach adopted for Stage 1. The Stage 1
and Stage 2 programmes notified by the United States in particular reveal a no-
ticeable similarity in terms of product structure: above 10 per cent of the volume
of 1990 imports integrated in both stages is comprised of tops and yarns, and
fabrics (the two groups taken together), with an overwhelming share of tops and
yarns; followed by made-ups, while the share of clothing is roughly 2 per cent
(in Stage 1 slightly above, in Stage 2 slightly below). The same observation ap-
plies to the integration programmes notified by the European Community, as far
as the overwhelming share of the first two product groups (tops and yarns, and
fabrics) is concerned; the share of these two groups for Stage 1 was above
12 per cent of the 1990 import volume, and for Stage 2 is close to 14 per cent. A
shift between the respective share held by tops and yarns, and fabrics can, how-
ever, be observed, since during Stage 1 fabrics had a preponderant share which is
taken over by tops and yarns for Stage 2. The relative share of made-ups has
decreased from Stage 1 to Stage 2, while an opposite trend is applicable to cloth-
ing, but the share of clothing products in terms of the 1990 import volume inte-
grated still represents not more than 2.5 per cent. While during Stage 1 the inte-
gration implemented by Canada was concentrated on tops and yarns, and fabrics
(with an overall share of close to 14 per cent), the bulk of integration for Stage 2
will be effected in made-ups (above 14 per cent of the 1990 import volume).
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Clothing represented 1.13 and 1.65 per cent, respectively, during the first two
integration stages. In Norway's integration programme the preponderant role of
fabrics during Stage 1 (close to 12 per cent of the 1990 import volume) will shift
to made-ups in Stage 2 (above 11 per cent). A noticeable increase in the share of
clothing products can also be observed (0.15 and 4.16 per cent, respectively).

58.  While observing that the requirements under Article 2.8(a) are expressed
in volume terms, it can be assumed on the basis of the above overview that, at
least in the case of the United States and the European Community, the products
to be integrated continue to show a concentration in the relatively less value-
added range of products, and, it would appear, therefore, that the share of prod-
ucts to be integrated expressed in value terms, will be smaller than that expressed
in volume. While this statement can also be valid for the Stage 2 integration
programmes notified by Canada and Norway, it would appear that the gap be-
tween the shares expressed in volume and in value terms should be significantly
smaller, because of the relatively higher share of made-ups.

59. It would also appear that with the exception of products or categories re-
ferred to in paragraphs 52 to 55 above, as well as of the restrictions eliminated
by Norway as from 1 January 1996 pursuant to Article 2.15, and without preju-
dice to subsequent possible developments (in particular pursuant to Articles 2.10
and 2.15), the increases in access opportunities under the ATC for restrained
products that have not been integrated will be limited during Stage 2 to the in-
creases envisaged in Articles 2.14 and, if applicable, 2.18.

2. Integration Programmes of Members Referred to in Article

2.7(b)

60.  As far as Stage 2 integration programmes of Members referred to in Article
2.7(b) are concerned, it should be observed that while 45 Members submitted noti-
fications pursuant to Articles 2.6 and 2.7(b), as of 24 July 1997 only 36 notifica-
tions had been received pursuant to Articles 2.8(a) and 2.11.

61.  Regarding the breakdown of the product groups of these integration pro-
grammes for Stage 2, though wide variations between the programmes notified
could be observed, in the majority of the cases the share of one or two groups
(tops and yarns and/or fabrics) was significantly higher than those of the other
groups. In most of the programmes the share of clothing items remained rela-
tively modest.

62.  Of Members submitting phase-out programmes of quantitative restrictions
pursuant to Article 3.2(b), Slovenia and Hungary notified the integration of some
products which previously were or are, at present, subject to quantitative restric-
tions.  Slovenia, in compliance with the phase-out programme notified
(see Chapter V, paragraph 241), eliminated the restrictions affecting 3 four-digit
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and 73 six-digit HS lines on 1 January 1997. According to the Stage 2 integra-
tion programme notified by Slovenia, products belonging to the 3 four-digit HS
lines (i.e. 43 six-digit HS lines) and to 52 out of 73 six-digit HS lines will be
integrated into GATT 1994 on 1 January 1998. Hungary will integrate worn
clothing and other worn articles (HS line 63.09), at present still subject to a
global quota for consumer goods (see Chapter V, paragraph 239).

D. COMMENTS OF WTO MEMBERS

63.  Inreply to the TMB's request for information, one Member stated that, in its
view, an important concept in the preamble of the ATC is that of "progressive inte-
gration", in order to eventually integrate the textiles and clothing sector into GATT
on the basis of strengthened GATT rules and disciplines; however, the details of
the integration programmes of the major importing Members, as notified to the
TMB and circulated to WTO Members, do not reflect any major movement to-
wards this objective. This Member added that, during the negotiations of the ATC,
it had raised the issue of "backloading". However, after finalization of the ATC,
the problem of "backloading" has only been compounded by the procedure
adopted by the major importing countries for the integration of textile products.
Some importing countries have technically met the ATC stipulations without any
effective integration, in that almost all of the products which they have integrated
during the first two stages have either been totally outside restraints or they are
covered by group limits or substantially under utilized restraints. Thus, there has
been no effective restraints on any of the products which have now been inte-
grated.

64.  Another Member stated that it had taken a positive approach to integra-
tion by the inclusion of products already covered by restrictions. For those prod-
ucts not yet integrated, and covered by restrictions, the provisions concerning
enhanced growth rates contained in Articles 2.13 and 2.14 would operate to give
very substantial increases in the volumes covered by restrictions. In addition, in
the view of this Member, it should be noted that Members were in full confor-
mity with their legal obligations under the ATC and, given that these concerns
were felt during the negotiation of the ATC but no provisions designed to avoid
such a result had been included in the Agreement, there was no valid argument
of unfulfilled expectation. That Member did not anticipate any difficulties in
achieving a balanced integration programme leading to full integration on
1 January 2005. In addition, in the view of this Member, it should be noted that
Members had taken broadly similar courses in respect of their integration pro-
grams, whether these resulted from Article 2.7(a) or from Article 2.7(b).

E. OVERALL ASSESSMENT

65.  Under the ATC, the transition to the sole application of GATT 1994 rules
and disciplines is to be ensured by progressive integration of the products falling
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under its scope. The time-frame for this transition is clearly defined in the ATC
and the respective stages for integration are firmly established. It is important to
reiterate in this context that nine Members opted in favour of not retaining the right
to use the provisions of Article 6, therefore they are deemed to have integrated all
their textile and clothing products into GATT 1994 as from 1 January 1995 (see
paragraph 26 above). On the other hand, the TMB noted that, of the 131 Members
of the WTO (112 of which had to notify whether or not they wished to retain the
right to use the provisions of Article 6 of the ATC), 55 had notified that they
wished to retain the right to use these provisions, nine that they did not wish to
retain that right, while 48 had not notified whether or not they wished to retain the
right to use those provisions. Still, the great majority of trade effected in textile
and clothing products continue to be governed by the provisions of the ATC. As
Stage 1 integration has already been implemented and integration programmes for
Stage 2 have been notified, sufficient information is available to Members on the
basis of which to reflect on the implications of these two stages. The following
paragraphs constitute the TMB's contribution.

66.  Under the ATC, requirements in broad terms are the same in respect of all
Members which submitted notifications pursuant to Articles 2.6 and 2.8(a).
However, the distinction made by Articles 2.7(a) and 2.7(b) between Members is
important from two interrelated points of view:

- the trade regime the Members concerned have carried over to the
ATC; and

- the implication of integrating products into GATT 1994.

67.  Members referred to in Article 2.7(a) notified restrictions maintained under
the MFA regime and carried over to the ATC. As indicated earlier, in the case of
these Members the integration of a product into GATT 1994 has two conse-
quences: first, the provisions of Article 6 cannot be invoked with respect to im-
ports of such products; second, any quantitative restrictions on such products
maintained under Article 2 are, by virtue of integration, eliminated. For the Mem-
bers referred to in Article 2.7(b), the effect of integration is to remove, with respect
to the products integrated, the possibility of having recourse to the provisions of
Article 6. It is important to note that of the 45 Members which had submitted noti-
fications pursuant to Articles 2.6 and 2.7(b), only one has invoked, up until now,
the provisions of Article 6. Therefore, though the requirements for integration are
the same for all Members, the effect of having selected products for integration is
substantially different for Members referred to in Articles 2.7(a) and 2.7(b).

68.  To comply with the obligations under Articles 2.6 and 2.8(a), the Mem-
bers concerned had to integrate through Stages 1 and 2 (i.e. as of 1 January 1995
and 1 January 1998, respectively) in total at least 33 per cent of the total volume
of their respective 1990 imports of the products in the Annex of the ATC. The
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products to be integrated had to encompass products from each of the following
groups: tops and yarns, fabrics, made-up textile products and clothing. These
requirements had been met (except for the consequences of the issue discussed in
paragraph 69 below) in all of the integration programmes of which the TMB
took note.

69. In the view of the TMB, the systemic problem identified by Colombia
with respect to the first stage of integration programme notified by the Euro-
pean Community, but which also applies to a varying extent to a great number of
other integration programmes presented for Stage 1 and/or Stage 2 as well, is an
important technical issue, which should be handled with particular attention and
has to be addressed by the Members concerned. These technical problems have
resulted essentially from the non-availability of statistical information corre-
sponding to the precise product description contained in the Annex. As indicated
in paragraphs 34 and 49, the TMB decided to verify with all the Members con-
cerned (i.e. with those which integrated products defined in "ex HS lines" either
during in Stage 1 or Stage 2, or in both) whether the volume of imports they had
integrated in the "ex HS lines" (and, consequently, the data for total imports)
related precisely to the products described in the Annex. During its thirty-fifth
meeting the TMB had a follow-up discussion on this matter which led to a con-
clusion according to which, in principle, all the Members which have notified
integration programmes may be affected by these technical problems, independ-
ently of whether or not they had included "ex HS items" in their respective inte-
gration programmes for Stage 1 and/or Stage 2. This results from the fact that in
quantifying and notifying the total volume of 1990 imports each Member con-
cerned had to include the relevant data related to the "ex HS lines" defined in the
Annex to the ATC. Therefore, the TMB decided to request that all Members
which submitted integration programmes, including those which had not as yet
included in such programmes "ex HS items", ascertain whether the statistical
data counted in calculating the total volume of the Member’s 1990 imports of the
products in the Annex referred to the whole HS lines, or only to that portion of
those HS lines which was covered by the ATC. The TMB expected that Mem-
bers would report to it on the outcome of such verification (G/TMB/R/34).'*

70.  As to the potential trade effects of the integration programmes notified by
Members referred to in Article 2.7(a) the following observations can be made on
the basis of analysing Stage 1 and Stage 2 integration taken together:

- In terms of products selected for integration the concentration on
the less value-added range of products is confirmed. Tops and
yarns and fabrics represent, respectively, roughly 76, 65, 60 and

4 This report will be circulated later.
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47 per cent of the import volume so far integrated (taking Stages 1
and 2 together) by the European Community, the United States,
Norway and Canada. The share of clothing in the volume of im-
ports integrated remains modest (12.4, 10.6, 7.9 and 7.2 per cent,
respectively, in the case of the United States, Norway, Canada and
the European Community);

Regarding specific quota limits eliminated, or to be eliminated as a
result of integration, it can be seen that the United States will
eliminate eight specific limits out of the 650 initially notified pur-
suant to Article 2.1; the European Community will eliminate
14 specific quotas out of the 199 notified, while Canada eliminated
or will eliminate altogether 28 quotas out of 205. Norway "had
not found liberalisation by way of integration the best way to pro-
ceed, but had pursued a policy of gradual liberalisation of products
under restraint under Article 2.15. Norway was committed to con-

tinuing this policy"."

71.  The ATC includes a number of particular features which should be taken
into consideration in providing an overall assessment of the integration process. It
is important to note in this regard:

72. The no
TMB met the
rections to be

the broad product coverage of the Annex;
the use of 1990 as a base-year for providing statistical information;

the fact that integration is implemented on the basis of total vol-
ume of imports as opposed to the respective value;

that Members are free to choose products/categories for integration
provided that their selection meets the essential technical require-
ments; and

that, in conformity with the ATC, 67 per cent may remain to be in-
tegrated after Stage 2.

tifications made pursuant to Articles 2.6 and 2.8(a) reviewed by the
requirements contained in these Articles, subject to subsequent cor-
made, if applicable, to ensure that the volume of imports integrated

!5 See Chapter IV, paragraph 204.
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corresponds fully to the product descriptions contained in the Annex of the ATC.
However, up to 67 per cent of the total volume of 1990 imports may remain to be
integrated during a period of only 36 months (1 January 2002 to 1 January 2005),
and the large majority of the products subject to restrictions under Article 2.1 will
have to be integrated during the same period.

73.  On the basis of considerations detailed in the preceding paragraphs, the
TMB observes that the final objective of the integration of the textiles and cloth-
ing sector into the GATT 1994 would be facilitated if the Members would,
whenever possible, have recourse to the provisions of Articles 2.10 and 2.15.

74.  One preoccupation of the TMB is how the implementation of the integra-
tion provisions of the ATC has ensured the full and faithful implementation of
the ATC within the time-frames established therein. In the view of the TMB, one
of the conditions of such an implementation is a steady progress in terms of
structural adjustment and, also, as a result of this, an increased competition in the
Members’ markets. This interrelation is recognized by Article 1.5, which states
the following:

"In order to facilitate the integration of the textiles and clothing sector
into GATT 1994, Members should allow for continuous autonomous in-
dustrial adjustment and increased competition in their markets."

75.  Inits request for information addressed to WTO Members the TMB sought
information, inter alia, on the implementation of Article 1.5. Only two Members
provided replies to this specific issue. One Member (Colombia) stated that, in ac-
cordance with Article 1.5, it allows competition in its domestic market, as reflected
in the absence of quantitative restrictions and the application of actual tariffs which
are lower than the maximum bound rates.

76.  Another Member (the European Community) explained that the textiles
and clothing sector, which occupied a central position with over 2.2 million em-
ployees and contributed to about 4.2 per cent of value added in the manufactur-
ing sector, had faced over recent years constant revaluation of methods, tech-
nologies and modes of organization, partly caused by external factors such as the
bad external conjuncture, the entry into the market of new producers and new
technological developments, but also internal factors of adaptation and reorgani-
sation. Despite positive signs in respect of exports, production had fallen in
1996 and, as a result, a further 100,000 jobs had been lost during that year, in
addition to the 600,000 jobs lost, and some 20,000 enterprises closed, between
1990 and 1995. Against this background the textiles and clothing sector had,
nonetheless, improved its competitivity at an international level in particular as a
result of its specialisation in the high added value end of the sector and an active
export strategy. A series of EC programmes assisted structural adjustment, such
as assistance to regions or to the requalification or conversion of workers most
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affected by permanent adaptation, programmes to assist technological research
and development and small and medium enterprises. The textiles and clothing
sectors were in a position to take advantage of such programmes.

77.  Apart from the above indications, the TMB does not have information or
empirical evidence regarding what has been the progress and accomplishment in
terms of increasing the competition and implementing autonomous industrial
adjustment. The TMB believes that it would be useful to have a better apprecia-
tion of the progress and trends of autonomous industrial adjustment, as foreseen
in Article 1.5.

III.  APPLICATION OF THE TRANSITIONAL SAFEGUARD
MECHANISM

78.  This Chapter describes all the developments which followed the requests
for consultation which had been made by Members pursuant to Article 6 of the
ATC, on a case-by-case basis, either within the framework of the ATC (including
actions pursuant to Articles 8.5, 8.6, 8.7 or 8.10), or within the broader WTO
framework (such as the Dispute Settlement Understanding (DSU)).

A. INTRODUCTION

79.  Article 6 of the ATC provides for the possibility of applying transitional
safeguard measures on imports of products covered by the ATC and not yet inte-
grated into GATT 1994 that cause serious damage, or actual threat thereof, to the
domestic industry producing like and/or directly competitive products. Article 6.1
specifies that the transitional safeguard should be applied as sparingly as possible,
consistently with the provisions of Article 6 and the effective implementation of
the integration process under the ATC. According to Article 6.7, "the Member
proposing to take safeguard action shall seek consultations with the Member or
Members which would be affected by such action". Such consultations may result,
if no agreement is reached, in a restraint measure being applied unilaterally by the
importing Member under Article 6.10, or in a restraint measure being agreed be-
tween the parties and notified under Article 6.9. In cases where a restraint measure
is imposed unilaterally the TMB shall, according to Article 6.10, "promptly con-
duct an examination of the matter, including the determination of serious damage,
or actual threat thereof, and its causes, and make appropriate recommendations to
the Members concerned within 30 days". In cases where a measure is agreed be-
tween the Members, Article 6.9 states that "the TMB shall determine whether the
agreement is justified in accordance with the provisions of this Article. ... The
TMB may make such recommendations as it deems appropriate to the Members
concerned". There may also be cases where, as a result of such consultations, the
importing Member may decide not to introduce the safeguard measure envisaged.
In addition, Article 6.11 provides that "in highly unusual and critical circum-
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stances, where delay would cause damage which would be difficult to repair, ac-
tion under paragraph 10 may be taken provisionally on the condition that the re-
quest for consultations and notification to the TMB shall be effected within no
more than five working days after taking the action". In such cases, if consulta-
tions do not produce agreement, the TMB shall promptly conduct an examination
of the matter, and make appropriate recommendations to the Members concerned
within 30 days of the notification of the conclusion of consultations. If consulta-
tions do produce agreement, such agreement shall be notified to the TMB by the
Members concerned, to which the TMB may make such recommendations as it
deems appropriate.

80.  Articles 6.2, 6.3 and 6.4 establish parameters for taking safeguard action
under the ATC. These parameters have to be considered by the Members and by
the TMB in assessing the conformity of an action with the ATC. Article 6.2 re-
lates to the determination by a Member, and its demonstration to the Member or
Members concerned, and eventually to the TMB, that a particular product is be-
ing imported into its territory in such increased quantities as to cause serious
damage, or actual threat thereof, to the domestic industry producing like and/or
directly competitive products. Serious damage or actual threat thereof must de-
monstrably be caused by such increased quantities in total imports of that prod-
uct and not by such other factors as technological changes or changes in con-
sumer preference. Article 6.3 specifies the economic variables that have to be
examined by the Member taking the action in making a determination of serious
damage, or actual threat thereof. Article 6.4 outlines circumstances under which
such serious damage, or actual threat thereof, can be attributed to certain Mem-
bers.

81.  Article 8.10 provides the possibility to a Member which "considers itself
unable to conform with the recommendations of the TMB", to "provide the TMB
with the reasons therefor not later than one month after receipt of such recom-
mendations. Following thorough consideration of the reasons given, the TMB
shall issue any further recommendations it considers appropriate forthwith. If,
after such further recommendations, the matter remains unresolved, either Mem-
ber may bring the matter before the Dispute Settlement Body and invoke para-
graph 2 of Article XXIII of GATT 1994 and the relevant provisions of the Dis-
pute Settlement Understanding". The TMB has received two such notifications
and since both were related to recommendations adopted by the TMB in the con-
text of its consideration of particular safeguard measures, their respective review
is included in this Chapter (see paragraphs 130 and 152 to 158 below).

82.  Article 8.5 states that "in the absence of any mutually agreed solution in
the bilateral consultations provided for in this Agreement, the TMB shall, at the
request of either Member, and following a thorough and prompt consideration of
the matter, make recommendations to the Members concerned". The TMB has
received three notifications under this provision, one of which is related to the
application of a particular safeguard measure and is, therefore, discussed in this
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Chapter (see paragraphs 101 and 102 below). (The two other notifications under
this Article are related to issues pertaining to Articles 4 and 5 of the ATC and are
discussed in Chapters VI and VII.)

83.  Article 8.6 states that “at the request of any Member, the TMB shall re-
view promptly any particular matter which that Member considers to be detri-
mental to its interests under this Agreement and where consultations between it
and the Member or Members concerned have failed to produce a mutually satis-
factory solution. On such matters, the TMB may make such observations as it
deems appropriate to the Members concerned and for the purposes of the review
provided for in paragraph 11”. The TMB has received four notifications under
this provision of the ATC, which were related to the application of particular
safeguard measures; they are, therefore, discussed in the context of this Chapter
(see paragraphs 101 and 102, 116, 121 to 127 and 166 to 170 below).

84.  Article 8.7 states that "before formulating its recommendations or obser-
vations, the TMB shall invite participation of such Members as may be directly
affected by the matter in question". Two Members have referred to this provision
in their notification and, since such notifications are related to the application of
a particular safeguard measure, they are, therefore, discussed in the context of
this Chapter (see paragraphs 94 and 121 to 127 below). In addition, in all other
instances where the TMB had to formulate a recommendation or an observation
pursuant to Article 8, it did so after having invited the Member or Members di-
rectly affected by the matter in question.

85.  The United States made 26 requests for consultation pursuant to Arti-
cle 6.7: twenty-fourin 1995 (on products imported from Brazil, Colombia,
Costa Rica, the Dominican Republic, El Salvador, Guatemala, Honduras, Hong
Kong, India, Jamaica, the Philippines, Sri Lanka, Thailand and Turkey), one in
1996 (vis-a-vis El Salvador) and one in 1997 (on products imported from Paki-
stan). Eleven resulted in restraint measures being agreed either during the consul-
tation period, prior to, or during the review of the measure by the TMB (in addi-
tion, one restraint measure was agreed after the TMB had completed its review
of the action pursuant to Article 6.10). In two cases the United States eventually
decided not to apply a safeguard measure. Five unilaterally applied measures
were dropped by the United States before their review by the TMB, and an addi-
tional one during the review. The TMB, therefore, completed the review of
seven safeguard measures applied under Article 6.10 by the United States. In
three out of the seven measures, the Members affected by the application of the
restraints subsequently requested the establishment of dispute settlement panels.
The Dispute Settlement Body established the panels pursuant to these requests.
In two cases the reports of the panels and the related reports of the Appellate
Body were adopted by the Dispute Settlement Body, while in the third case the
importing Member decided to remove the restraint, and the complainant re-
quested the termination of the panel proceedings. As to the restraints agreed
between the United States and the Members concerned, the United States re-
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scinded three restraints before their review scheduled by the TMB, thus, the
TMB reviewed nine agreements of restraints notified pursuant to Article 6.9.

86.  Brazil made seven requests for consultation under Article 6.7 in June
1997, with respect to imports of six product categories (two requests on imports
from Hong Kong, five on imports from Korea), at the same time introducing
provisional safeguard measures pursuant to Article 6.11. Brazil and Korea
reached an agreement on the measures introduced by Brazil. The agreement
related to all five product categories in question and was reviewed by the TMB.
The TMB also completed its review of the two remaining unilateral measures
introduced by Brazil on imports from Hong Kong.

87.  Measures applied by Ecuador with reference, inter alia, to the provisions
of Article 6 against imports from Korea and Hong Kong were referred by Korea
to the TMB, which reviewed the relevant notification.

88.  The following sections provide an overview of all the measures applied
pursuant to, or with reference to the provisions of Article 6 as well as, if applica-
ble, on their respective follow-up under other provisions of the ATC and under
the provisions of the DSU.

B. THE APPLICATION OF THE TRANSITIONAL SAFEGUARD
MECHANISM BY THE UNITED STATES

1. Imports of Cotton and Man-made Fibre Underwear
(US Category 352/652)

89. At the end of March 1995, the United States requested consultations, pursu-
ant to Article 6.7, with Colombia, Costa Rica, Dominican Republic, El Salvador,
Honduras, Thailand and Turkey. As a result of the consultations held between the
United States and the respective Members concerned, an understanding was
reached with Colombia, the Dominican Republic and El Salvador regarding the
introduction of agreed restraints for a three-year period. Since the consultations
held, respectively, with Costa Rica, Honduras, Thailand and Turkey did not pro-
duce an agreement within the deadline envisaged in Article 6.10, the United States
decided to introduce restraints on imports from these Members and referred the
matter to the TMB.

90. The TMB reviewed the safeguard measures applied by the United States
pursuant to Article 6.10 on imports of cotton and man-made fibre underwear
from Costa Rica, Honduras, Thailand and Turkey. Thailand had also made a
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notification of the same action under Articles 8.5 and 8.6.'° During this review,
the TMB was informed that the United States and Turkey had arrived at a mutu-
ally agreed solution of the issue which would be notified under Article 6.9. In
addition, while starting the examination of the request submitted by Thailand in
its notification, the TMB was informed that the United States had decided to
rescind this safeguard measure against Thailand (G/TMB/R/2).

91.  During its review under Articles 6.2 and 6.3 of the safeguard action taken
by the United States against imports of category 352/652 from Costa Rica and
Honduras, the TMB found that serious damage, as envisaged in these provisions,
had not been demonstrated. The TMB could not, however, reach consensus on
the existence of actual threat of serious damage. The TMB recommended that
further consultations be held between the United States and the parties con-
cerned, with a view to arriving at a mutual understanding, bearing in mind the
above, and with due consideration to the particular features of this case, as well
as equity considerations. The TMB also recommended that these consultations
should be held consistent with the ATC, in particular with Articles 6 and 4, and
be concluded within 30 days, and that the parties should report to the TMB on
the outcome of such consultations no later than at the end of that period. The
TMB equally noted that, with respect to the introduction of a safeguard measure,
the ATC did not provide any indication with respect to the effective date of im-
plementation of that measure.

92.  In reaching its recommendation, the TMB had examined all the informa-
tion provided by the parties, including the role played by outward processing
trade. On that basis, and keeping also in mind the particular nature of this trade
flow, the TMB was of the view that a number of important indicators, inter alia,
the drop in the US' domestic production of cotton and man-made fibre under-
wear, the parallel increase in imports of these products, and the status of this
industry, were not such as to warrant a claim of serious damage being caused to
the US' industry by imports. However, the TMB could not agree, on the basis of
all the information provided, whether or not there existed a threat of serious
damage caused to the US' industry by imports of products of category 352/652
(G/TMB/R/2).

93.  Following the TMB's recommendation, the TMB was informed by the
United States and Honduras that they had held consultations without reaching a
common position, but, subsequently was informed under Article 6.9 that the two
parties had arrived at a mutually agreeable resolution of this issue (G/TMB/R/3)
(see also paragraph 99).

16

See paragraphs 101 and 102 below.
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(a)  CostaRica

94.  Following the same TMB recommendation, the TMB received reports by
both the United States and Costa Rica explaining that it had not been possible to
reach a mutually agreeable resolution of the issue. In view of Costa Rica’s request,
pursuant to Article 8.7, to participate in the TMB's examination of these reports,
the Body decided to invite the participation of both delegations. The TMB took
note of the reports and of the fact that the two parties did not reach a mutual under-
standing during the consultations. The TMB's discussions confirmed the Body's
previous findings in this matter. There being no further requests by the parties in-
volved, the TMB considered its review of the matter completed (G/TMB/R/3 and
5).

95. InDecember 1995, Costa Rica requested consultations with the
United States under Article 4 and the other relevant provisions of the Under-
standing on Rules and Procedures Governing the Settlement of Disputes (DSU),
Article XXIII of GATT 1994 and the corresponding provisions of the ATC
(WT/DS24/1). Consultations were held, but no mutually satisfactory solution
was reached. In February 1996, Costa Rica requested the establishment of a
panel (WT/DS24/2), which the Dispute Settlement Body (DSB) established
(WT/DSB/M/12). The Panel issued its report in November 1996 (WT/DS24/R),
and Costa Rica appealed certain legal interpretations developed by the Panel
(WT/DS24/5). The Appellate Body circulated its report in February 1997
(WT/DS24/AB/R).

96.  The Panel concluded that the United States violated its obligations under
Articles 6.2 and 6.4 of the ATC by imposing a restriction on Costa Rican exports
without having demonstrated that serious damage or actual threat thereof was
caused by such imports to the US' domestic industry and under Article 6.6(d) of
the ATC by not granting more favourable treatment to re-imports from
Costa Rica. The Panel also concluded that the United States violated its obliga-
tions under Article 2.4 by imposing a restriction in a manner inconsistent with its
obligations under Article 6 of the ATC. With respect to the permissible effective
date of the application of the safeguard measures (the only aspect of the Panel's
conclusions appealed by Costa Rica) the Appellate Body concluded that giving
retroactive effect to a safeguard restraint measure was no longer permissible un-
der the regime of Article 6 of the ATC and was in fact prohibited under Arti-
cle 6.10.

97.  The Panel recommended that the DSB request the United States to bring
the measure challenged by Costa Rica into compliance with the US' obligations
under the ATC. The Panel stated that such compliance could best be achieved,
and further nullification and impairment of benefits accruing to Costa Rica under
the ATC best avoided, by a "prompt removal of the measure inconsistent with
the obligations of the United States". The Panel, therefore, suggested that the
United States bring the measure challenged by Costa Rica into compliance with
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the US' obligations by "immediately withdrawing the restriction imposed by the
measure".

98. At its meeting of 25 February 1997, the DSB adopted the Appellate Body
report and the report of the Panel as modified by the Appellate Body report. Ata
subsequent meeting of the Dispute Settlement Body, in April 1997, the represen-
tative of the United States confirmed that the measure at issue had expired with-
out extension on 28 March 1997 and thus the United States had met with its ob-
ligations under the WTO Agreement with respect to this matter. However, in
view of a letter of 26 March 1997 from the US Government to its customs au-
thorities requesting the monitoring of imports from Costa Rica of products fal-
ling within the textile category which had been the subject of the Panel report,
Costa Rica reserved the right to request the inclusion of this item on a future
agenda of the DSB if the restrictions referred to by the United States in the letter
to its customs authorities were to be applied. The United States stated that this
letter did not represent, nor should it be interpreted as an extension of the meas-
ure that had been examined by the Panel and the Appellate Body.

(b)  Honduras

99.  In reviewing the restraint measure agreed between the United States and
Honduras the TMB recalled that at a previous meeting, when reviewing the action
taken by the United States against imports of category 352/652 from Costa Rica
and Honduras, it had found that serious damage as envisaged in Articles 6.2 and
6.3, had not been demonstrated. The TMB had not, however, reached consensus
on the existence of actual threat of serious damage. The TMB noted that the total
level of the agreed restraint, as well as that portion of the restraint which was avail-
able unconditionally to Honduras (i.e. the specific limit) were both substantially
above the roll-back level. The TMB also observed that no growth rate was pro-
vided for with respect to the GAL."” However, according to indications given by
the US Government, the GAL could be increased on request. Therefore, it was the
TMB's understanding that, at the request of Honduras, the GAL would be in-
creased by no less than 6 per cent annually (G/TMB/R/S).

100. In December 1995, the TMB received a communication from Honduras
relating to the implementation by the United States of this agreed restraint meas-
ure. In this communication, Honduras expressed concern that the agreement
was not implemented consistently with its terms by the United States, notably
with respect to the level of access to the US market as of 1 January 1996, and

7" Guaranteed Access Levels (GALs) are quantities of products of a category that a country can

export to the United States without being subject to quantitative limitation, provided the actual
product shipped qualifies for such treatment, inter alia,by being made of "US components".
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that this was, therefore, threatening to seriously disrupt trade from Honduras.
Honduras requested that the TMB review the implementation of the limits bilat-
erally agreed. The TMB was informed that it was the US Government’s inten-
tion to implement the agreement in full and to be in contact with Honduras with
a view to resolving this question. The TMB took note of this, informed Honduras
of the US' communication, and decided that, should problems remain, it would
revert to this question at its subsequent meeting. Both parties were informed of
this decision (G/TMB/R/8). The TMB was informed subsequently by both par-
ties that the problems had been solved.

(c)  Thailand

101. In the context of the safeguard action introduced by the United States on
imports of cotton and man-made fibre underwear, the TMB received a notifica-
tion from Thailand under Articles 8.5 and 8.6 of the ATC. According to this
notification, since Article 6.4 of the ATC provided that no safeguard measure
shall be applied to the exports of any Member whose exports of the particular
products were already under restraint under the ATC, the United States had no
right to introduce a safeguard measure on imports of category 352/652 from
Thailand, as that category was already subject to a group limit. The representa-
tive of Thailand confirmed that, irrespective of the US' decision to rescind the
safeguard measure against imports from Thailand, Thailand wanted the TMB to
review the question of principle raised. After having heard the presentation of
the parties, the TMB decided to defer the consideration of this issue to a subse-
quent meeting (G/TMB/R/2).

102.  While the TMB did not resume the consideration of this issue with the par-
ticipation of the two Members concerned, it recalled in its reply to Thailand that
when it had reviewed the safeguard measure introduced by the United States on
imports of woven wool shirts and blouses (US category 440) from Hong Kong
(G/TMB/R/4, see also paragraph 133 below), it had noted that Hong Kong's ex-
ports of products of category 440 into the United States were already under re-
straint under a group limit notified by the United States and had found that, accord-
ing to Article 6.4, the application of a safeguard measure under Article 6 to Hong
Kong's exports of products of category 440 into the United States was, therefore,
not justified.

(d)  Turkey

103. In reviewing the restraint measure agreed between the United States and
Turkey, the TMB recalled that at a previous meeting, when reviewing the action
taken by the United States against imports of category 352/652 from Costa Rica
and Honduras under Articles 6.2 and 6.3, an action taken at the same time as that
on imports of the same product from Turkey, it had found that serious damage, as
envisaged in these provisions, had not been demonstrated. The TMB had not,
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however, reached consensus on the existence of actual threat of serious damage.
The TMB noted that the specific limit agreed was substantially above the roll-back
level (G/TMB/R/S).

(e)  Colombia

104. In reviewing the restraint measure agreed between the United States and
Colombia, the TMB recalled that at a previous meeting, when reviewing the ac-
tion taken by the United States against imports of category 352/652 from Costa
Rica and Honduras under Articles 6.2 and 6.3, an action taken at the same time
as that on imports of the same product from Colombia, it had found that serious
damage, as envisaged in these provisions, had not been demonstrated. The TMB
had not, however, reached consensus on the existence of actual threat of serious
damage. The TMB noted that the total level of the agreed restraint, as well as
that portion of the restraint which was available unconditionally to Colombia
(i.e. the specific limit) were both substantially above the roll-back level
(G/TMB/R/8).

® Dominican Republic

105. Inreviewing the restraint measure agreed between the United States and the
Dominican Republic, the TMB recalled that at a previous meeting, when reviewing
the action taken by the United States against imports of category 352/652 from
Costa Rica and Honduras under Articles 6.2 and 6.3, an action taken at the same
time as that on imports of the same product from the Dominican Republic, it had
found that serious damage, as envisaged in these provisions, had not been demon-
strated. The TMB had not, however, reached consensus on the existence of actual
threat of serious damage. The TMB noted that, whilst the total level of the agreed
restraint was substantially above the roll-back level, that portion of the restraint
which was available unconditionally to the Dominican Republic (i.e. the specific
limit) was lower than that roll-back level. The TMB also observed that no growth
rate was provided for with respect to the guaranteed access level (GAL). However,
according to indications given by the US Government, the GAL can be increased
on request. Therefore, it was the TMB's understanding that, at the request of the
Dominican Republic, the GAL would be increased by no less than 6 per cent annu-
ally (G/'TMB/R/7).

g) El Salvador

106. In reviewing the restraint measure agreed between the United States and
El Salvador, the TMB recalled that at a previous meeting, when reviewing the
action taken by the United States against imports of category 352/652 from
Costa Rica and Honduras under Articles 6.2 and 6.3, an action taken at the same
time as that on imports of the same product from El Salvador, it had found that
serious damage, as envisaged in these provisions, had not been demonstrated.

WTO BISD 1997 105



Decisions and Reports

The TMB had not, however, reached consensus on the existence of actual threat
of serious damage. The TMB noted that the total level of the agreed restraint, as
well as that portion of the restraint which was available unconditionally to El
Salvador (i.e. the specific limit) were both substantially above the roll-back
level. The TMB also observed that no growth rate was provided for with respect
to the GAL. However, according to indications given by the US Government,
the GAL can be increased on request. Therefore, it was the TMB's understanding
that, at the request of El Salvador, the GAL would be increased by no less than 6
per cent annually (G/TMB/R/8).

2. Imports of Cotton and Man-made Fibre Pyjamas and Other
Nightwear (US Category 351/651)

107. In March 1995, the United States requested consultations, pursuant to Arti-
cle 6.7, with Honduras, El Salvador and Jamaica. During the bilateral consulta-
tions, the United States reached an agreement with El Salvador and Jamaica, re-
spectively, on the application of a restraint for a three-year period. The consulta-
tions held between the United States and Honduras did not produce an agreement
within the deadline envisaged in Article 6.10. The United States decided to intro-
duce a restraint on imports from Honduras and referred the matter to the TMB.

(a)  Honduras

108. The TMB reviewed under Articles 6.2 and 6.3 the safeguard measure in-
troduced by the United States pursuant to Article 6.10 on imports of cotton and
man-made fibre pyjamas and other nightwear from Honduras. The TMB, having
examined all the information provided by the parties, found that serious damage,
or actual threat thereof, had not been demonstrated and recommended that the
United States rescind the measure (G/TMB/R/2). Subsequently, the TMB was
informed that the United States had decided to rescind the measure. The TMB
took note of this decision (G/TMB/R/3).

(b)  El Salvador, Jamaica

109.  Subsequent to the TMB's review of the restraint introduced against imports
from Honduras (see paragraph 108 above), and before the Body could start to re-
view the restraints agreed with El Salvador and Jamaica, the United States in-
formed the TMB that it had rescinded these agreed restraints.

(c)  CostaRica

110. In June 1995, the United States requested consultations with Costa Rica
pursuant to Article 6.7. As the consultations did not produce an agreement be-
tween the parties, the United States introduced a unilateral restraint against im-
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ports of category 351/651 products from Costa Rica and informed the TMB ac-
cordingly. Subsequently, before the TMB could start the review of this restraint,
the United States decided to rescind the measure and informed the TMB of this
decision.

3. Imports of Men's and Boys' Wool Coats and Other than
Suit-type (US Category 434)

(a) India

111. In April 1995, the United States requested consultations with India pursu-
ant to Article 6.7. As the consultations did not produce an agreement between
the two parties, the United States introduced a restraint against imports from In-
dia under Article 6.10 and referred the matter to the TMB.

112.  The TMB considered the safeguard measure taken by the United States on
imports of US category 434 from India. The TMB, having examined all of the
information provided by both parties in the light of the conditions established un-
der Articles 6.2 and 6.3, found that serious damage, or actual threat thereof, had
not been demonstrated, and recommended that the United States rescind the meas-
ure. Subsequently, the TMB was informed and took note that the United States
had decided to rescind this safeguard measure (G/TMB/R/3 and 5).

(b)  Brazil

113.  In April 1995, the United States requested consultations pursuant to Arti-
cle 6.7 with Brazil. Subsequently, the TMB was informed that the United States
had decided not to take any action against imports of category 434 products from
Brazil.

4. Imports of Women's and Girls' Wool Coats (US Category
435)

114. In April 1995, the United States requested consultations pursuant to Article
6.7 with India and Honduras. As the bilateral consultations did not produce any
agreement, the United States decided to introduce unilateral restraints against im-
ports of category 435 products from India and Honduras and accordingly referred
the matter to the TMB.

(a) India
115. The TMB considered, under Articles 6.2 and 6.3, the safeguard measure

taken by the United States under Article 6.10 on imports of US category 435
from India. The TMB found that serious damage, as envisaged in these provi-
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sions, had not been demonstrated. The TMB could not, however, reach consen-
sus on the existence of actual threat of serious damage. The TMB added that,
when reviewing the implications of the discussions in the TMB and the Body’s
finding in this matter, the parties should keep in mind the fact that the ATC was
silent as to whether the import restraint could continue to be maintained
(G/TMB/R/3).

116. Subsequently, the TMB received a communication from India under Arti-
cle 8.6. In this communication, India noted that the TMB had arrived at a consen-
sus on the absence of serious damage, but could not reach a consensus on the exis-
tence of actual threat thereof. Thus, the TMB had not been able to make appropri-
ate recommendations, though Article 6.10 mandated it to do so in situations where
there had been no agreement between the Member proposing to take a safeguard
action and the Member which would be affected by such action. It was the under-
standing of the Government of India that, in the absence of a clear recommenda-
tion of the TMB upholding the validity of the restraint action by the United States,
it was incumbent upon the United States to withdraw the restraint. India, therefore,
requested the TMB to review the action by the United States in continuing its re-
straint on imports of category 435 from India, as such action was detrimental to
India’s interests. The TMB heard the presentation by India, and considered the
elements put forward. The Body could not make any recommendation in addition
to the conclusions it had reached at a previous meeting (G/TMB/R/3), nor could
the TMB reach a consensus on whether or not the restraint on category 435 could
continue to be maintained in light of the absence of consensus on the existence of
actual threat of serious damage. The TMB, therefore, considered its review of the
matter under the relevant provisions of the ATC completed (G/TMB/R/6).

117.  In March 1996, India requested the establishment of a panel pursuant to
Article XXIII:2 of GATT 1994, Article 6 of the DSU and Article 8.10 and other
relevant provisions of the ATC (WT/DS32/1). The Dispute Settlement Body de-
cided to establish a panel. In a subsequent communication dated 25 April 1996,
India stated that it had been informed by the US Authorities that the United States
had removed the restraint on category 435 products. In the light of this, the Gov-
ernment of India decided to request the termination of any further action in pursu-
ance of the decision taken by the DSB to establish a panel to examine matters aris-
ing from the US' action with regard to category 435. This request was without
prejudice to India's stand that the restraint introduced by the United States on im-
ports of category 435 was inconsistent with the ATC and also without prejudice to
India's stand on various factual and legal issues outlined by India in its request for
the establishment of a panel (WT/DS32/2).

(b)  Honduras

118. The TMB started its review of the safeguard measure introduced by the
United States pursuant to Article 6.10 on imports of US category 435 from Hon-
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duras, and after the presentation of their arguments, was informed by the parties
that they had decided to resume bilateral consultations, and asked for suspension
of the consideration of this issue by the TMB. The Body was informed subse-
quently that the United States and Honduras had arrived at a mutually agreeable
resolution of the issue which would be notified under Article 6.9 (G/TMB/R/3).

119. In reviewing the restraint measure agreed between the United States and
Honduras, the TMB recalled that at a previous meeting, when reviewing the action
taken by the United States against imports of category 435 from India under Arti-
cles 6.2 and 6.3, an action taken at the same time as that on imports of the same
product from Honduras, it had found that serious damage, as envisaged in these
provisions, had not been demonstrated. The TMB had not, however, reached con-
sensus on the existence of actual threat of serious damage. The TMB noted that
the total level of the agreed restraint, as well as that portion of the restraint which
was available unconditionally to Honduras (i.e. the specific limit) were both above
the roll-back level. The TMB also noted that the agreed growth rate of 2 per cent
was justified in accordance with Article 6.13." The TMB also observed that no
growth rate was provided for with respect to the GAL. However, according to
indications given by the US Government, the GAL can be increased on request.
Therefore, it was the TMB's understanding that, at the request of Honduras, the
GAL would be increased by no less than 2 per cent annually (G/TMB/R/S).

120. In December 1995, the TMB also received a communication from Hondu-
ras relating to the implementation by the United States of this agreed restraint
measure. In this communication, Honduras expressed concern that the agreement
was not implemented consistently with its terms by the United States, notably with
respect to the level of access to the US' market as of 1 January 1996, and that this
was, therefore, threatening to seriously disrupt trade from Honduras. Honduras
requested that the TMB review the implementation of the limits bilaterally agreed.
The TMB was informed that it was the US Government’s intention to implement
the agreement in full and to be in contact with Honduras with a view to resolving
this question. The TMB took note of this, informed Honduras of the US' communi-
cation, and decided that, should problems remain, it would revert to this question at
its subsequent meeting. Both parties were informed of this decision (G/TMB/R/S).
The TMB was informed subsequently by both parties that the problems had been
solved.

121.  Subsequently, Honduras, in a communication of March 1997, under Arti-
cles 8.6 and 8.7, requested the TMB to "consider and make a recommendation at
its next meeting concerning the appropriateness of the United States maintaining
this restraint". The United States sent, in April 1997, a communication to the TMB

18

See paragraph 171.
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in which it explained that in the view of the United States the matter referred to by
Honduras was the subject of a signed bilateral agreement between the two Gov-
ernments and had already been reviewed by the TMB in accordance with Arti-
cle 6.9 of the ATC; that according to the US Government, Article 8.7 did not per-
mit the reopening of agreements between Members once they had been reviewed
by the TMB for conformity with the Agreement; and that the United States there-
fore requested that "the TMB not agree to Honduras' request for a second review of
this issue based on events that have taken place since the TMB’s first review".

122. At its twenty-ninth meeting, during its review of the communication by
Honduras, and in the presence of a representative of Honduras, the TMB observed,
inter alia, that when, in December 1995, it had reviewed the agreement concluded
between Honduras and the United States on imports of women's and girls' wool
coats (category 435) from Honduras, it had not reached a determination whether
that agreement was justified in accordance with the provisions of Article 6 of the
ATC.

123.  The TMB further observed that, following the request by India that a panel
be established to examine matters arising out of the US' action with regard to im-
ports of products of category 435 from India, the United States had removed the
restraint on such imports, since the United States had become convinced that the
restraint on category 435 was no longer necessary. The TMB understood that,
subsequently, Honduras had raised with the United States the question of the ap-
propriateness for the United States to maintain the restriction on imports of prod-
ucts of category 435 from Honduras, but had received no positive reply from the
United States. The TMB also noted the arguments of Honduras that the mainte-
nance of this restraint on imports from Honduras was detrimental to Honduras'
interests under the ATC.

124. In light of the elements mentioned above, the TMB expected that the
United States would reassess the situation to see whether in all the circumstances it
was still appropriate for the United States to maintain the restraint on category 435
against Honduras. The TMB further expected that the United States would keep it
informed of the outcome of its reassessment.

125. At its thirty-second meeting, the TMB reverted to the matter, on the basis of
a communication received from the United States according to which it had re-
viewed the restraint on Honduran exports of products of US category 435 and, as a
result of this review, decided to rescind this restraint no later than 31 October 1997.
The United States would communicate the exact timing of this rescission to the
TMB in early July 1997. The TMB took note of this communication, and expected
that the United States would rescind the restraint as soon as possible, and that it
would communicate the date in question to the TMB at the latest by 10 July 1997.
The TMB decided to revert to this issue during the latter part of its thirty-fourth
meeting.
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126. At that meeting the TMB considered communications received from Hon-
duras which expressed disappointment that the United States had not yet complied
with the TMB recommendation, and requested that, if the United States reply did
not comply with the substance of the TMB recommendation, the TMB “continue
with the process of fully reviewing the U.S. measure on Category 435 ...
promptly”, i.e. at the meeting scheduled for 21 to 25 July 1997. The TMB also
considered a communication from the United States according to which the review
by the United States to determine whether it was possible to rescind that restraint
before 31 October 1997 depended on the availability of new production data,
which were not yet available but would be available before the next TMB meeting.
Therefore, the United States assured the TMB that it would be in a position to in-
form it of its decision at that time. The TMB took note of these communications,
and expressed concern that, contrary to its expectation, the United States had not
yet communicated the date on which it would rescind the measure on imports of
products of US category 435 from Honduras to the TMB. The TMB decided to
revert to this issue, referred to in paragraph 26 of G/TMB/R/31, during its thirty-
fifth meeting scheduled for 21 to 25 July 1997, to which both Members were in-
vited.

127. At its thirty-fifth meeting the TMB, in the presence of a representative of
Honduras, took note of a further communication received from the United States
according to which the United States, having received and reviewed the data re-
lated to category 435 along with all other information related to this case, had de-
cided to rescind the restraint on imports of products of US category 435 from Hon-
duras, the subject of an Article 6 agreement with Honduras, on 30 September 1997.

5. Imports of Woven Wool Shirts and Blouses (US Category
440)

128. In April 1995, the United States requested consultations pursuant to Article
6.7 respectively with India and Hong Hong. Bilateral consultations did not pro-
duce agreement between the Members concerned. The United States decided to
introduce restraints under Article 6.10 on imports of category 440 products from
India and Hong Kong and at the same time the measures were referred to the TMB.

(@) India

129. The TMB considered, under Articles 6.2 and 6.3, the safeguard measure
taken by the United States on imports of category 440 products from India. The
TMB found that the actual threat of serious damage had been demonstrated, and
that, pursuant to Article 6.4, this actual threat could be attributed to the sharp and
substantial increase in imports from India (G/TMB/R/3).

130. Subsequently, the TMB received a communication from India under Arti-
cle 8.10, following the review by the TMB of the safeguard action taken by the
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United States. In this communication, India conveyed its inability to conform with
the recommendation the TMB had made, which allowed for the continuance of the
restraint levels imposed by the United States. The TMB heard the presentation and
considered the elements put forward by India. The Body could not make any rec-
ommendation in addition to the conclusions it had reached at a previous meeting.
The TMB, therefore, considered its review of the matter completed (G/TMB/R/6).

131. In a communication of March 1996, India requested the establishment of a
panel pursuant to Article XXIII:2 of GATT 1994, Article 6 of the DSU and Arti-
cle 8.10 and other relevant provisions of the ATC (WT/DS33/1). The Dispute
Settlement Body established the Panel pursuant to the request of India. In Decem-
ber 1996, the United States decided to withdraw the restraint "due to a steady de-
cline in imports of woven wool shirts and blouses from India and the adjustment of
the industry". The Panel issued its report in January 1997 (WT/DS32/R/12). The
Panel concluded that the US restraint applied on imports of category 440 products
from India and its extensions violated the provisions of Articles 2 and 6 of the
ATC and the said measure nullified and impaired the benefits of India under the
WTO Agreement, in particular the ATC. India appealed certain aspects of the
Panel's findings. The Appellate Body's report, upholding the findings and conclu-
sions of the Panel, was circulated in April 1997 (WT/DS33/AB/R).

132. At its meeting in May 1997, the Dispute Settlement Body adopted the re-
port of the Panel and that of the Appellate Body.

(b) Hong Kong

133. The TMB reviewed the safeguard measure introduced by the United
States pursuant to Article 6.10 on imports of category 440 products from Hong
Kong. The TMB, having considered the arguments put forward by the parties,
noted that Hong Kong's exports of products of category 440 into the United
States were already under restraint under a group limit notified by the United
States in accordance with Article 2.1 of the ATC. It found that, according to
Article 6.4, the application of a safeguard measure under this Article to Hong
Kong's exports of products of category 440 into the United States was, therefore,
not justified, and recommended that the United States rescind the measure. Sub-
sequently, the TMB was informed and took note that the United States had de-
cided to rescind this safeguard measure (G/TMB/R/4 and 6).

6. Imports of Man-made Fibre Luggage (US Category 670-L)

134. In April 1995, the United States requested consultations pursuant to Arti-
cle 6.7 with the Philippines, Sri Lanka and Thailand. Consultations with
Sri Lanka produced an agreement on a restraint, while those conducted with the
Philippines and Thailand did not. The United States introduced restraints on
imports from these two Members, but decided afterwards to withdraw these re-
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strictions before the TMB could review them. Subsequently, the United States
also rescinded the restraint agreed with Sri Lanka.

7. Imports of Artificial Staple Yarn (US Category 603)

135. In April 1995, the United States requested consultations pursuant to Arti-
cle 6.7 with Thailand. As the consultations did not produce an agreement, the
United States introduced a unilateral restraint pursuant to Article 6.10, but sub-
sequently, withdrew the restraint before the TMB could review it.

8. Imports of Cotton and Man-made Fibre Shirts (US Cate-
gory 342/642)

136. In May 1995 and March 1996, the United States requested consultations
pursuant to Article 6.7 respectively with Guatemala and El Salvador. In both
cases the consultations resulted in an agreement on restraints.

(a)  Guatemala

137. The TMB reviewed the restraint measure agreed between the United
States and Guatemala on imports of category 342/642 products from Guatemala,
communicated to the TMB pursuant to Article 6.9. The TMB examined the in-
formation made available by the United States to Guatemala during the bilateral
consultations, in particular, and also other relevant information provided by the
United States at the TMB's request. While it observed that some data might
point to diverging directions, the TMB concluded that this agreement in overall
terms was justified in accordance with the provisions of Article 6 of the ATC.
The TMB noted that the total level of the agreed restraint, as well as that portion
of the restraint that was available unconditionally to Guatemala (i.e. the specific
limit), were substantially above the roll-back level. It observed that no growth
rate was provided for with respect to the GAL. However, according to indica-
tions given by the US Government, the GAL could be increased on request.
Therefore, it was the TMB's understanding that, at the request of Guatemala, the
GAL would be increased by no less than 6 per cent annually (G/TMB/R/13).

(b)  El Salvador

138. The TMB reviewed the restraint measure agreed between the United
States and El Salvador on imports of category 342/642 products from EI Salva-
dor, communicated to the TMB pursuant to Article 6.9. The TMB noted that the
volume of imports into the United States of products of category 342/642, from
all sources, had increased in 1993 and 1994, and had continued to increase in
1995. This had taken place in the context of a product subject to quantitative
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restrictions for a large number of countries, including some small suppliers in
this category.

139. The TMB observed that certain economic variables (production, market
share, employment, domestic prices) indicated that the US’ industry producing
cotton and man-made fibre skirts was experiencing problems as a result of in-
creased imports. On the other hand, some other economic variables could point to
a different direction. With respect to some other variables, the TMB noted that
exports remained at a low level and were declining; productivity had remained
stable despite reductions in employment. Data on some elements, supplied at a
higher level of industry aggregation, such as, for example, profits, investment, in-
ventories and capacity utilization, could not provide sufficient guidance. The TMB
concluded that, taking into account the elements mentioned above, the circum-
stances described in Article 6.2 were observed in the US' market for cotton and
man-made fibre skirts.

140. The TMB further observed that imports of products of category 342/642
into the United States from El Salvador had increased significantly, particularly in
1995. This was taking place in the context of increased imports from several other
sources, both restrained and unrestrained, whose share of overall imports was lar-
ger than that of El Salvador. EI Salvador’s exports were however, on average,
priced substantially below the US' average domestic price and, with one exception,
below the average prices of imports from countries with a higher share of imports.
The TMB therefore considered that the circumstances described in Article 6.2
could be attributed to increased imports from El Salvador.

141. The TMB noted that the total level of the agreed restraint, as well as that
portion of the restraint that was available unconditionally to El Salvador (i.e. the
specific limit), were substantially above the roll-back level. It observed that no
growth rate was provided for with respect to the GAL. However, keeping also in
mind indications given by the US Government that GALs could be increased on
request, it was the TMB's understanding and recommendation that the GAL would
be increased by no less than 6 per cent annually.

142. On the basis of the considerations mentioned above, the TMB concluded
that this restraint measure agreed between the United States and El Salvador was
justified in accordance with the provisions of Article 6 of the Agreement on Tex-
tiles and Clothing (G/TMB/R/19).

143. At its twenty-third meeting, the TMB considered a communication received
from El Salvador, related to the TMB’s examination, mentioned above, of the noti-
fications by El Salvador and the United States of a restraint measure agreed be-
tween the two Members, pursuant to Article 6.9. In this communication, dated 22
November 1996, El Salvador, inter alia, urged the TMB to invite it to present its
observations on this matter, “so that they will be taken into account if the TMB
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decides to make recommendations or observations on this case”. In view of the
fact that this agreed restraint measure had already been reviewed by the TMB on
29 and 30 October 1996, the TMB decided to seek clarification from El Salvador
regarding this communication (G/TMB/R/22, paragraph 12). No further commu-
nication was received from El Salvador on this matter.

9. Imports of Women's and Girls' Wool Suits
(US Category 444)

144. In May 1995, the United States requested consultations with Colombia and
the Philippines pursuant to Article 6.7. Consultations with Colombia led to a re-
straint agreed by the two parties, whereas the United States introduced, after con-
sultations, a unilateral restraint against imports from the Philippines. Subse-
quently, the United States withdrew this measure against the Philippines before the
TMB could review it.

145. The TMB reviewed the restraint measure agreed between the United
States and Colombia on imports of category 444 products from Colombia, com-
municated to the TMB pursuant to Article 6.9. The TMB examined the informa-
tion made available by the United States to Colombia during the bilateral consul-
tations, as well as other relevant information provided by the United States at the
TMB's request. While it observed that some data, notably the pace of increased
imports from Colombia, might lead to different findings, the TMB concluded
that this agreement in overall terms was justifiable in accordance with the provi-
sions of Article 6 of the ATC. As such, the agreement was considered justified.
The TMB noted, however, that, whilst the total level of the agreed restraint was
substantially above the roll-back level, that portion of the restraint available un-
conditionally to Colombia (i.e. the specific limit) was lower than the roll-back
level (G/TMB/R/11).

10.  Yarn for Sale, 85 Per Cent or More by Weight Cotton
Combed Spun (US Category 301 Part)

146. In April 1997, the United States requested consultations with Pakistan.
Subsequently the United States informed the TMB that, after consultations with
Pakistan, it had decided not to impose a restraint on imports of category 301 from
Pakistan.

C. THE APPLICATION OF THE TRANSITIONAL SAFEGUARD
MECHANISM BY BRAZIL

147. In June 1996, Brazil requested consultations with Hong Kong and Korea
pursuant to Articles 6.7 and 6.11, and at the same time introduced seven provi-
sional safeguard measures (two on imports from Hong Kong, five on imports
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from Korea). The parties subsequently communicated to the TMB that consulta-
tions had not produced agreement within the deadline envisaged in Article 6.11.

148. In September 1996, the TMB was informed by Brazil and Korea that they
had decided to resume consultations with respect to the safeguard measures intro-
duced by Brazil pursuant to Article 6.11 on imports of the following Brazilian
product categories from Korea: category 611 (woven fabrics containing 85 per
cent or more by weight of artificial staple); category 618 (woven artificial filament
fabric); category 619 (polyester filament fabric); category 620 (other synthetic
filament fabric); and category 627 (sheeting of staple filament fibre combination).
Both parties, consequently, requested the TMB to defer its consideration of these
measures (G/TMB/R/16). Subsequently, Brazil and Korea informed the TMB that
they had reached an agreement on restraints, the details of which were notified to
the TMB.

1. Imports of Woven Artificial Filament Fabric (Brazilian
Category 618)

149. The TMB considered the safeguard measure introduced by Brazil, pursuant
to Article 6.11, on imports of products of Brazilian category 618 from Hong Kong
at its meetings in September and November 1996. On the basis of a detailed ex-
amination the TMB found that the Brazilian industry was showing somewhat con-
tradictory symptoms and the evolution of a number of economic indicators and
their possible interrelation could lead to diverging interpretations. The slight in-
crease in production, improvement of productivity, increase of exports and rise in
wages could allow an interpretation that the industry had already been relatively
successful in terms of restructuring and adjusting to the new competitive condi-
tions. Developments regarding employment, the number of enterprises, capacity
utilization, profits and investment could point to the opposite direction. The data
provided an unambiguous indication that the industry had been unable to take ad-
vantage of the substantial increase in its domestic market. Part of the strength of
the domestic demand could be attributed to the implementation of the economic
stabilization programme, and in particular to the liberalization of imports under-
taken by Brazil during the last decade. Adjustment efforts had been undertaken,
which had not enabled the Brazilian industry to compete successfully with imports,
in particular given the price levels prevailing in the Brazilian market. The TMB
took the view that, under these circumstances, the Brazilian industry producing,
inter alia, woven artificial filament fabrics was experiencing serious damage.

150. On the basis of the data submitted by Brazil, it was difficult to assess the
extent to which this damage could be attributed specifically to the difficulties
experienced by the producers of products of category 618. The TMB, while ac-
cepting that serious damage to the industry producing category 618 could be
demonstrated, expressed concern that, with respect to some variables, it had to
rely on arguments by inference, in view of the lack of sufficiently specific data
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relating to the category itself. The TMB therefore had to consider whether this
serious damage could be attributed to imports from Hong Kong. In this regard,
the TMB concluded that the serious damage experienced by the Brazilian indus-
try could be attributed in part to imports from Hong Kong in accordance with
Atrticle 6.4. Furthermore, the TMB noted that Brazil had invoked the provisions
of Article 6.11 and applied the restraint provisionally, as it had considered that
its industry was experiencing “highly unusual and critical circumstances, where
delay would cause damage which would be difficult to repair”. It took note of
the limited information provided by Brazil to Hong Kong on this matter, and of
the information it had provided to the TMB, according to which a further in-
crease in imports was imminent, in view of the amount of import licences issued,
as well as of the amounts of goods that could be imported into Brazil at short
notice from Brazilian customs' warehouses. The TMB noted that these expecta-
tions had not materialized. The TMB was of the view that in cases where the
provisions of Article 6.11 were invoked, the expectation was that the elements
envisaged in Articles 6.2, 6.3 and 6.4 would indicate as unambiguously as possi-
ble the highly unusual and critical character of the circumstances. The TMB was
also of the view that, unless such circumstances were met, any action taken un-
der Article 6 should be preceded by consultations between the parties. In con-
clusion, the TMB observed that there were indications to the effect that the Bra-
zilian industry producing products of category 618 had already been undertaking
important restructuring and adjustment. In light of this the TMB considered that
a shorter period of time than the maximum time-frame envisaged in Arti-
cle 6.12(a) should enable the industry in Brazil to successfully accomplish its
adjustment to the changed competitive environment. The TMB recommended
therefore that the measure taken by Brazil against imports from Hong Kong of
products of category 618 should be rescinded at the latest by 31 December 1997
(G/TMB/R/20).

151. At its twenty-third meeting, the TMB took note of a communication re-
ceived from Brazil that, in accordance with Article 8.9 of the ATC, the Brazilian
Government would endeavour to accept in full the recommendation of the TMB
concerning transitional safeguards applied to imports of category 618 from Hong
Kong. The Government of Brazil also "reserved its rights under paragraph 12 of
Article 6 of the ATC in relation to such recommendations" (G/TMB/R/22).

152. Subsequently, the TMB received a notification from Hong Kong pursuant
to Article 8.10. In this communication, Hong Kong conveyed its inability to
conform with the recommendation made by the TMB regarding the transitional
safeguard measure applied by Brazil with respect to products of category 618.
Hong Kong, therefore, requested the TMB to reconsider the matter in light of the
reasons it gave in its communication and to issue revised recommendations.

153. At its twenty-sixth and twenty-seventh meetings, the TMB gave thorough
consideration to the reasons and arguments put forward by Hong Kong, as well
as of the comments and clarifications provided by Brazil. In summing up the
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consideration it had given to the reasons presented by Hong Kong, the TMB
agreed that in case of recourse to Article 6, it was important to provide as much
factual information and data as possible that was specific to the product category
itself, as product-specific information and data should have a major impact on
the overall assessment whether serious damage, or actual threat thereof could be
demonstrated.

154. In this regard and with respect to the particular case before it, it was the
understanding of the TMB that Hong Kong did not disagree with it in accepting
that it had not been possible for Brazil to provide category-specific information
and data with respect to each and every economic variable envisaged in Arti-
cle 6.3. The TMB held the view that in such a case and in respect of such vari-
ables, if factual information and data that related as closely as possible to the
product category itself were examined, these information and data had also to be
submitted to the Member to which the request for consultations was addressed,
as well as to the TMB.

155. In the context of the above the TMB noted that, in the view of Hong
Kong, the ATC required that only information and data specific to the "particular
industry" could be examined in making a determination of serious damage to the
domestic industry. The TMB had declined to pronounce itself on issues which
would require the adoption of more general interpretations of the ATC, but it
recalled its observation of the importance of product-specific information and
data (see paragraph 153). The TMB noted that it was not a part of Hong Kong's
contention to request the Body to conduct a de novo examination with a view to
establishing whether serious damage in this particular case could be determined
exclusively on the basis of the economic variables for which category-specific
information had been provided.

156. In conclusion, the Body agreed with Hong Kong's main contention ac-
cording to which a determination of serious damage could not be made almost
entirely by reference to, and therefore by inferences drawn from, data relating to
much broader industries in respect of which damage is claimed. On the other
hand, in carefully considering its examination of the particular case (i.e. the Bra-
zilian measures against imports of category 618 products from Hong Kong), the
TMB could not reach the same conclusions as Hong Kong did, since in this case
the determination of serious damage had not been made almost entirely by refer-
ence to data relating to such broader industries, as some important data and fac-
tual information provided by Brazil were category-specific.

157. The TMB recognized, however, that certain formulations of its report on
the examination of this matter pursuant to Article 6.11 could be read so as to lead
to slightly divergent conclusions, which could be different from the statement
contained in the preceding paragraph. This applied in particular to paragraphs 20
and 21 of the report (G/TMB/R/20). The reference in the report to the fact that
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the TMB, with respect to some variables, had to rely on arguments by inference
in view of the lack of specific data relating the category itself, was aimed at indi-
cating the serious limitations that the Body had in drawing reliable conclusions
on the basis of data which were related to broader industries than to the category
618 industry.

158. The TMB recalled that it had already expressed concerns with respect to
some of the non-category specific data provided by Brazil, which had made it
difficult to assess the extent to which developments in some economic variables
could be attributed to the evolution of the market in category 618 products.
While in light of the conclusions reached (in paragraphs 18, 23, 27 and, in par-
ticular, 28 of G/TMB/R/26), the TMB did not consider it appropriate to revise its
recommendations adopted in November 1996 or to issue further recommenda-
tions, the Body recalled that it had observed that there were indications to the
effect that the Brazilian industry producing products of category 618 had already
been undertaking important restructuring and adjustment. The TMB, therefore,
expected Brazil to keep the developments of the market of category 618 products
under review, and recalled that it had recommended to Brazil that the measure
taken against imports from Hong Kong of products of category 618 should be
rescinded at latest by 31 December 1997.

159. At the meeting of the Dispute Settlement Body on 30 April 1997,
Hong Kong made a statement, according to which it was its understanding that
the spirit of the TMB's report was that Brazil was expected to rescind the meas-
ure earlier than 31 December 1997. Hong Kong had anticipated that Brazil
would rescind the measure in good time. The status of the dispute between Bra-
zil and Hong Kong was that Hong Kong's authorities were still awaiting a re-
sponse from Brazil. Hong Kong might need to revert to this dispute at a future
meeting of the DSB. If so, it was hoped that this would be a notification under
Article 3.6 of the DSU. In response, Brazil recalled, inter alia, that it had in-
formed the TMB that it would endeavour to accept in full the recommendations
concerning the transitional safeguards applied to imports of products of catego-
ries 618 from Hong Kong, and that it had reserved its rights under Article 6.12 of
the ATC in relation to such recommendations. Brazil stated that with regard to
products of category 618, taking into consideration the TMB's recommendations,
and in light of its rights and obligations under the ATC, it was carefully follow-
ing developments in the industry producing these products.

2. Imports of Men's and Boys' Knit Shirts of Material Other
Than Cotton and Man-Made Fibre (Brazilian Cate-

gory 838)
160. The TMB considered the safeguard measure introduced by Brazil, pursuant

to Article 6.11, on imports of products of category 838 from Hong Kong. Having
examined the factual data presented to it pursuant to Article 6.7, as well as the
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relevant information and arguments provided by Brazil and Hong Kong, the TMB
came to the conclusion that Brazil had not demonstrated that the Brazilian industry
producing products of category 838 had experienced serious damage, as envisaged
in Article 6.2, and recommended that Brazil rescind the measure. The TMB
equally observed that the recourse by Brazil to the provisions of Article 6.11 was
not appropriate. The TMB reiterated its view that in cases where these provisions
were invoked, the expectation was that the elements envisaged in Articles 6.2, 6.3
and 6.4 would indicate as unambiguously as possible the highly unusual and criti-
cal character of the circumstances, and that, unless such circumstances were met,
any action taken under Article 6 should be preceded by consultations between the
parties (G/TMB/R/20).

161. At its twenty-third meeting, the TMB took note of a communication re-
ceived from Brazil that "in accordance with paragraph 9 of Article 8 of the ATC,
the Brazilian Government shall endeavour to accept in full the recommendations
of the TMB concerning transitional safeguards applied to imports of category
838 (men’s and boys’ shirts, knitted or crocheted, of other textile materials) from
Hong Kong". At its twenty-fifth meeting the TMB took note of a communica-
tion by Brazil that it had decided, with effect as from 6 January 1997, to rescind
the transitional safeguard it applied to imports of textile products from Hong
Kong classified in category 838.

3. Imports of Synthetic Fibre Products (Brazilian Categories
611, 618, 619, 620 and 627)

162. At its twenty-eighth meeting, the TMB reviewed, pursuant to Article 6.11,
the notification by Brazil and Korea of restraint measures agreed between the two
Members on imports of artificial and synthetic fibre products of categories 611,
618, 619, 620 and 627 from Korea. The levels agreed corresponded to the level
envisaged in Article 6.8 (roll-back level). Annual growth for all categories was set
at 6 per cent, and the application of such growth would take place, by anticipation,
on 1 January of each of the three calendar years during which the restraints would
be in effect. Special shift of 30 per cent from category 620 to category 619 would
be allowed, plus a special carry forward of 25 per cent applicable to category 619.
Both flexibilities would be granted upon notification by Korea. Swing of 8 per
cent was available between all categories. Carry forward and/or carryover of
10 per cent, of which carry forward shall not represent more than 5 per cent, were
available, and a special carryover of 10 per cent of the prorated annual quota for
1996 was available in 1997, for all categories.

163. The TMB expressed serious concern that this notification had been re-
ceived far beyond the 90-day deadline envisaged in Article 6.11 for such notifi-
cation. It recalled in this regard that the restraints had been introduced provi-
sionally by Brazil as from 1 June 1996. While taking note of the indications
given by Brazil and Korea that more time had been necessary to finalize the de-

120 WTO BISD 1997



Textiles Monitoring Body

tails of the agreement, the TMB recalled the importance of adhering strictly to
the substantive and procedural requirements defined by the ATC, including the
deadlines specified therein.

164. Having considered in detail all the relevant factual information (market
statements), referred to in Article 6.7, made available by Brazil to Korea during
the consultations, and bearing in mind the fact that all the elements of the agree-
ments were in conformity with the relevant paragraphs of Article 6, the TMB
concluded that the restraint measure agreed between Brazil and Korea on imports
of products of categories 611, 618, 619, 620 and 627 from Korea were justified
in accordance with the provisions of Article 6 of the ATC.

165. The TMB noted that, with respect to all the categories subject to agree-
ment with Korea, Brazil had invoked the provisions of Article 6.11 and applied
the restraints provisionally, as it had considered that its industry was experienc-
ing “highly unusual and critical circumstances, where delay would cause damage
which would be difficult to repair”. It observed in this regard that Brazil had not
provided to Korea in its market statements data as up to date as could be ex-
pected to substantiate the critical circumstances. The TMB recalled its view that
in cases where the provisions of Article 6.11 were invoked, the expectation was
that the elements envisaged in Articles 6.2, 6.3 and 6.4 would indicate as unam-
biguously as possible the highly unusual and critical character of the circum-
stances. The TMB was also of the view that, unless such circumstances were
met, any action taken under Article 6 should be preceded by consultations be-
tween the parties (G/TMB/R/27).

D. MEASURES APPLIED BY ECUADOR WITH REFERENCE TO
THE SAFEGUARD MECHANISM OF THE ATC

166. At its twenty-third meeting, the TMB considered a notification received
from Korea requesting the TMB to conduct, pursuant to Article 8.6, an examina-
tion of safeguard measures introduced by Ecuador, referring to the provisions of
the Agreement on Textiles and Clothing, on imports of several textile and cloth-
ing products from Korea and Hong Kong. Korea subsequently requested the
TMB that this examination be postponed until February 1997, reflecting the view
which had been expressed by Ecuador that more time was necessary for an ade-
quate examination of the case. Both Ecuador and Hong Kong had been informed
of this request. However, the TMB was concerned that, contrary to the require-
ments of Article 6.11, it had not been placed in a position to review this issue
despite the fact that the measures had been in place for almost five months. It
therefore decided to invite representatives of Ecuador, Korea and Hong Kong to
its twenty-fourth meeting, when it intended to consider this matter
(G/TMB/R/22).
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167. At that meeting, the TMB, heard and considered the presentations and
statements made by the Members concerned. In taking note of these statements,
and of the information provided by Ecuador, the TMB noted that the action taken
was not consistent with the provisions of Article 6 of the ATC, both because of the
price-based nature of the measures themselves, and because the procedural and
substantive requirements contained in Article 6 of the ATC were not met. The
TMB observed that Article 6 provides, inter alia, that though a Member can intro-
duce quantitative restrictions "the Member proposing to take safeguard action shall
seek consultations with the Member or Members which would be affected by such
action", and that, in "highly unusual and critical circumstances, where delay would
cause damage which would be difficult to repair, action ... may be taken provi-
sionally on the condition that the request for consultations and notification to the
TMB shall be effected within no more than five working days after taking the ac-
tion".

168. The TMB registered its concern that: (a) Ecuador had adopted this action on
9 August 1996 invoking Article 6 of the ATC, but had not informed the TMB or
the affected Members of this action until 27 November 1996; (b) consultations
had not taken place until Korea, having noticed that the measures were being ap-
plied, raised the issue in the Council for Trade in Goods and the
TMB; (c) Ecuador did not inform the TMB that, in its view, the measures did not
constitute measures taken pursuant to Article 6 of the ATC until its twenty-fourth
meeting.

169. The TMB, while bearing in mind the statement by Ecuador that these
measures had not been taken under the provisions of the ATC, noted that such
measures had been in force for some five months and would remain applicable
until 9 February 1997 with possible effects on trade between the Members con-
cerned, and expected that Ecuador would take the necessary steps to disinvoke
Article 6 of the ATC with respect to these measures, and comply with the legal and
procedural requirements under the WTO (G/TMB/R/23).

170. Subsequently, Ecuador submitted a communication to the TMB informing
it that the measures as detailed above had expired on 9 February 1997.

E. IMPLEMENTATION OF ARTICLE 6.13

171. The Chairman informed the TMB during its first meeting that he had re-
ceived from the Chairman of the Trade Negotiating Committee at official level a
Note for the Record regarding Article 6.13 of the Agreement on Textiles and
Clothing, according to which "the phrase 'unless otherwise justified to the TMB',
referred to in Article 6.13, is intended to be limited to imports of wool products
into the United States, subject to the condition that the growth rate applied under
this provision shall in no case be less than 2 per cent. For this purpose, wool
textiles and clothing products are defined as those covered by the 400 series of
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the United States' textile category system". The TMB transmitted this note to
WTO Members for their information.

F. COMMENTS OF WTO MEMBERS

172. In a communication sent in response to the request for information by the
TMB (G/TMB/11), one Member stated with respect to Article 6 that "it is a fact
to be noted by the TMB that a Member, which is the largest single importer of
textile products, heralded the WTO era by initiating more than two dozen addi-
tional restraints on their imports. Though technically the actions for such re-
straints were taken under the provisions of the ATC, the fact that so many re-
straints were initiated during the first few months of the opening year of the
ATC, indicates lack of sincerity on the part of this largest importing country for
an effective phasing out of restraints. It is also noteworthy that many of these
restraints did not stand the scrutiny of the TMB and the only cases which ulti-
mately reached the DSB Panels were decided against this importing Member".
That Member further stated that "it is a welcome trend that restraints have begun
to be examined by DSB panels. This will ensure that the WTO rules are prop-
erly followed and implemented in the textile sector and will also help the interna-
tional trade in the textile products to graduate into the WTO regime, by the time
the phase out period is over. Another issue is the need for a mechanism to ensure
proper compliance of the recommendations of TMB as well as the Dispute Pan-
els. Since the new restraints under Article 6 of the ATC are permissible for a
period of three years, it may be possible for the importing countries to achieve
their objective just by delaying the implementation of the recommendations of
the TMB or the Dispute Panel to cover such period".

G. COMMENTS AND OBSERVATIONS OF THE TMB

173.  While 55 Members notified their wish to retain the right to use the provi-
sions of Article 6 (see Chapter II), and thus altogether 59 Members (counting the
European Community as one) could have claimed the use of the transitional safe-
guard mechanism, it is important to note that during the period 1 January 1995 to
24 July 1997 two of them invoked the provisions of Article 6, involving
33 cases in total. The United States sought consultations with 14 Members in
26 cases, while Brazil took provisional actions against imports from
two Members in seven cases. A breakdown of such invocations by quarters
shows the following pattern:
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Year Quarter Requests
1995 First quarter 10 requests (United States)
Second quarter 14 requests (United States)
Third quarter none
Fourth quarter none
1996 First quarter 1 request (United States)
Second quarter 7 requests (Brazil)
Third quarter none
Fourth quarter none
1997 First quarter none
Second quarter 1 request (United States)
TOTAL 33 requests

174. Of the 26 actions initiated by the United States, nine transitional safe-
guard measures remained in force as of the end of July 1997, all in the form of
agreed restraints, while in 17 cases the measures had already been rescinded or
the actions dropped (one of the nine measures would be rescinded in advance of
its scheduled termination date - see paragraph 127 above). As it had noted in its
report adopted in the context of the preparation of the Singapore Ministerial
Conference, the TMB is aware of the implications for trade of requests for con-
sultations made with a view to introducing safeguard measures, in particular,
when transitional measures were applied and subsequently rescinded.

175. As indicated in paragraph 173, the bulk of requests for consultations (al-
together 24) was concentrated in the first half of 1995, and thus coincided with
the entering into force of the ATC and other Uruguay Round Agreements. This
concentration in terms of timing and, in particular, the great number of cases:

- caused serious concerns to certain Members, as expressed in the
TMB by those Members directly affected, and also by the same
Members, and a number of others, in the Council for Trade in
Goods; and

- placed the TMB in a situation which made it difficult for it to cope
with these cases and all other types of notifications it had to re-
view.

176. The examination of the requests for consultations and of the resulting
measures made by the TMB and, in some cases, subsequently, DSB panels, led
to the conclusion that in most cases the United States did not comply with impor-
tant obligations arising from Article 6.

177.  Out of the seven safeguard actions taken by Brazil, one was rescinded, as
recommended by the TMB. One measure adopted pursuant to Article 6.11 re-
mained in force but the TMB recommended that Brazil eliminate that restraint
earlier (i.e. at the latest by the end of December 1997) than the time-frame fore-
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seen in the relevant provisions of the ATC; whereas it had been agreed with the
Member concerned that the five others remain in force for a three-year period.
The TMB found these five restraints to be justified in accordance with the provi-
sions of Article 6. The fact that a Member, which had chosen to retain the right
to use Article 6, had decided to apply the provisions of Article 6 may be an indi-
cation of the ongoing changes in trade patterns in this area.

178.  As Brazil had taken provisional measures pursuant to Article 6.11, in re-
viewing the measures the TMB had also to assess this particular aspect as well.
Its conclusions in this regard (see paragraphs 150, 160 and 165 above) should
provide some guidance to Members with respect to the invocation of the provi-
sions of Article 6.11.

179. As from the second half of 1995, the slow-down in the recourse to Arti-
cle 6 may have resulted from the interaction of a number of factors. Among
these, in the view of the TMB, the recognition that Article 6 provides strict re-
quirements could have played an important role, supported by the standards es-
tablished by the TMB, at least with respect to the determination of serious dam-
age claimed, and by the availability of the possibility of having recourse to the
provisions of the Dispute Settlement Understanding.

180. The operation of the ATC so far has demonstrated in practical terms that,
unlike the MFA, the ATC is not an isolated Agreement but an integral part of the
WTO system, particularly when it relates to the settlement of disputes. The two
Panel and Appellate Body reports adopted by the DSB during the early part
of 1997 have made a significant contribution in this regard. The Ministerial
Declaration adopted in Singapore has also had an important impact, in particular
in directing the TMB to further increase transparency by providing more detailed
explanations and rationale behind its findings and recommendations, thus assist-
ing the TMB in improving its standards over time and the TMB's efforts in this
regard are reflected in its recent reports.

181. The TMB had a general discussion on the reports of the panels
“United States - Restrictions on imports of cotton and man-made fibre under-
wear” from Costa Rica and “United States - Measure affecting imports of woven
wool shirts and blouses from India”, and of the respective subsequent Appellate
Body reports. The objective of the discussion was to consider these reports, and
in particular to identify those aspects of the legal findings provided in the par-
ticular cases which could provide further guidance also to the TMB in terms of
its approach and methodology for the examination of the measures referred to it
pursuant to Article 6. The TMB agreed to revert to this discussion.
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IV.  QUANTITATIVE RESTRICTIONS NOTIFIED UNDER
ARTICLE 2 AND ISSUES RELATED TO THE
IMPLEMENTATION OF ARTICLE 2

A. SCOPE OF RESTRICTIONS INHERITED FROM THE MFA

182. Article 2.1 of the ATC requires that all quantitative restrictions within
bilateral agreements maintained under Article 4 of the MFA or notified under
Article 7 or 8 of the MFA in force on the day before the entry into force of the
WTO Agreement shall, within 60 days following such entry into force, be noti-
fied in detail, including the restraint levels, growth rates and flexibility provi-
sions, by the Members maintaining such restrictions to the Textiles Monitoring
Body. All such restrictions maintained between GATT 1947 contracting parties
and in place on 31 December 1994 are governed by this Agreement. Article 2
continues, in paragraph 4, that the restrictions notified pursuant to paragraph 1
are "deemed to constitute the totality of such restrictions" on 31 December 1994
and no new restrictions in terms of products or Members are to be introduced
except under the provisions of this Agreement or relevant GATT 1994 provi-
sions. In practice, these obligations applied to four WTO Members, Canada, the
European Community, Norway and the United States. These notifications were
circulated in documents G/TMB/N/60 to 63 and addenda.

1. Notifications Made Pursuant to Article 2.1

183. Canada provided a combined notification of restraints under Articles 2.1
and 3.1 (G/TMB/N/62) which included bilateral agreements maintained under
Article 4 of the MFA or notified under Article 7 or 8 of the MFA with
26 WTO Members (Bangladesh, Brazil, Costa Rica, Czech Republic, Domini-
can Republic, Hong Kong, Hungary, India, Indonesia, Jamaica, Korea, Macau,
Malaysia, Mauritius, Myanmar, Pakistan, Philippines, Romania, Singapore, Slo-
vak Republic, South Africa, Sri Lanka, Swaziland, Thailand, Turkey and Uru-
guay). The information on unilateral restraints notified under Articles 7 and 8 of
the MFA and not covered by Article 2 of the ATC, with 17 exporters comprising
GATT 1947 contracting parties that were not yet WTO Members and trading
partners that were neither GATT 1947 contracting parties nor WTO Members, is
addressed in Chapter V, paragraph 235. It was stated that ATC benefits would
be extended to GATT contracting parties upon the entry into force of the
WTO Agreement for those Members. With respect to non-WTO/non-GATT
trading partners, these matters would be governed by the terms of their accession
to the WTO. The notification also listed the respective growth and flexibility
provisions.

184. Canada's notification relevant to Article 2.1 comprised 205 quotas plus
39 sub-limits affecting 26 WTO Members. There were also three group limits
(India, Macau and Swaziland) and two export authorizations without levels
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(Hong Kong). Subsequently, upon the accession of Bulgaria to the WTO, on
1 December 1996, Canada notified that the seven restrictions in place on the day
prior to the accession would be carried over into the ATC, in accordance with the
provisions of the report of the Working Party on the Accession of Bulgaria, with
necessary adjustments, pursuant to Article 2.1.

185. The European Community listed all restrictions (G/TMB/N/60) covered
by this Article vis-a-vis GATT contracting parties which were then Members of
the WTO. These were separated into two categories of measures: Community
level quantitative restrictions for direct imports and additional Community quan-
titative levels for goods re-imported under outward processing trade (OPT) pro-
grammes. Growth and flexibility provisions were also given.

186. The notification of restrictions for direct imports involved 14 Members
(Argentina, Brazil, Hong Kong, India, Indonesia, Macau, Malaysia, Pakistan,
Peru, Philippines, Singapore, Korea, Sri Lanka and Thailand) with a total of
199 specific quota levels plus 19 sub-limits. The notification of additional levels
for OPT covered nine of these Members (India, Indonesia, Macau, Malaysia,
Pakistan, Philippines, Singapore, Sri Lanka and Thailand) and a total of 35 quota
measures. As the European Community was enlarged to 15 Member States on
the same day as the ATC entered into force, the notification presented both the
amounts foreseen in the bilateral agreements for 1994, and adjusted quota levels
to take into account the enlargement.

187. The European Community notified in June 1996 that, in recognition of
improved market access for textile and clothing products extended by Pakistan
and India, it agreed that it would provide to these Members further flexibility for
the management of existing quota restriction (including carryover, carry forward
and inter-category transfers), in addition to the flexibility already provided.

188. Norway notified the 54 specific quotas it maintained on imports from 16
WTO Members (the Czech Republic, Hong Kong, Hungary, India, Indonesia,
Korea, Macau, Malaysia, Pakistan, the Philippines, Poland, Romania, Singapore,
the Slovak Republic, Sri Lanka and Thailand). Norway also included in its noti-
fication 12 quotas maintained on imports from three non-WTO Members (China,
North Korea and Vietnam) as well as a non-automatic import licensing proce-
dure on imports of four product categories from Chinese Taipei. Norway stipu-
lated, however, that it would extend the benefits of the ATC only to
WTO Members. The notification also set out growth and flexibility provisions
for each of these restrictions (G/TMB/N/61).

189. The United States notified measures (G/TMB/N/63) maintained with
25 WTO Members (Bahrain, Bangladesh, Brazil, Costa Rica, the Czech
Republic, the Dominican Republic, Hong Kong, Hungary, India, Indonesia,
Jamaica, Kenya, Korea, Macau, Malaysia, Mauritius, Pakistan, the Philippines,

WTO BISD 1997 127



Decisions and Reports

Romania'’, Singapore, Slovak Republic, Sri Lanka, Thailand, Turkey and
Uruguay) and, for information purposes, the measures maintained with
12 non-WTO Members at that time (Bulgaria, China, Chinese Taipei, Colombia,
Egypt, El Salvador, Fiji, Guatemala, Nepal, Oman, Poland and
the United Arab Emirates). The notification of measures with WTO Members
listed 650 specific limits comprising single categories, parts of categories or
groupings of categories. Provision was made for group limits in 12 of the
countries listed and an aggregate limit in one of them. The notification of
measures maintained with non-WTO Members comprised 251 specific limits and
three countries with group limits. The notifications included information on the
1995 levels as well as growth rates and flexibility provisions.

190. In subsequent addenda to the original notification, those exporters which
had become WTO Members were moved from the listing provided "for informa-
tion only" to the list of measures in place with WTO Members, that is, Bulgaria,
Egypt, Fiji, Guatemala, Haiti, Poland, Qatar, and the United Arab Emirates. In
addition, following the consent by the United States to the application between
the United States and Romania of the WTO Agreement and the Multilateral
Trade Agreements in Annexes 1 and 2, the quantitative restrictions maintained
by the United States on imports from Romania in force on the day before the
implementation of the decision by the United States were notified, together with
applicable growth rates and flexibility provisions.

191. Also in a subsequent addendum, the United States corrected its notifica-
tion of guaranteed access levels (GALs) with Costa Rica, Dominican Republic,
El Salvador, Guatemala, Haiti and Jamaica originally made under Article 3.1.
Since these restrictions had been notified to the Textiles Surveillance Body and
had been in force on 31 December 1994, the United States concluded that this
notification should have been made under Article 2.1. It also corrected the noti-
fication of three restrictions with Kuwait, from Article 3.1 to Article 2.1.

2. Observations With Respect to Article 2.1 Notifications
(Article 2.2)

192. Article 2.2 allowed Members to bring before the TMB any observation
they deemed appropriate with regard to notifications made under Article 2.1,
within 60 days of such notification. Four notifications were made, by Colombia
(G/TMB/N/105), Hong Kong (G/TMB/N/106 and 148) and Macau
(G/TMB/N/108), each in respect of the notification of the United States, and by
Korea (G/TMB/N/120) in respect of notifications by Canada, the European

' The notification with respect to Romania was without prejudice to the US' invocation of

Article XIII of the WTO Agreement.
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Community and the United States. In reviewing the notifications made by Co-
lombia, Hong Kong and Korea, the TMB noted that these observations had been
taken into account in corrigenda or addenda to the notifications made under Arti-
cle 2.1 by the WTO Members concerned.

193. The notification by Hong Kong, which referred to the list of restrictions
notified by the United States requested, inter alia, that the full product descrip-
tions, conversion factors applicable, coverage and structure of the groups and
sub-groups should be notified with respect to Hong Kong as well as the category
number for made-to-measure suits. In the ensuing discussion, the TMB under-
stood that these elements would be notified by the United States under Arti-
cle 2.17; however, at the time of the present report, the United States has not yet
notified the administrative arrangements with Hong Kong.

194. In Macau's observation, it was stated that the US' notification under Arti-
cle 2.1 contained restrictions which were not in force on the day before the entry
into force of the ATC under Macau's MFA bilateral agreement with the
United States. The TMB invited both parties to provide written submission on
this matter and, on this basis, it considered the elements put forward by both par-
ties. Macau in essence argued that the Memorandum of Understanding (MOU)
signed between Macau and the United States on 28 January 1994 did not allow
for the automatic conversion by the United States of designated consultation lev-
els (DCLs) on imports of products of US categories 219, 225, 317, 326, 611 and
625-9 from Macau into specific limits (SLs), and this conversion should be con-
sidered null and void. The United States essentially maintained that the observa-
tions of Macau with respect to the US notification under Article 2.1 and the re-
quest to the TMB, were without merit. According to the United States, in the
MOU, signed in January 1994, Macau expressly agreed to the establishment of
specific limits on fabric categories 219, 225, 317, 326, 611 and 625-9 for the
purposes of the Uruguay Round transition mechanism (i.e. the ATC).

195. The TMB considered all the elements put forward by both parties in their
submissions, including the reference made by Macau to the review of the bilat-
eral agreement by the TSB in 1994. In particular, the TMB’s attention centred
on the MOU signed by the two parties on 28 January 1994, which, inter alia,
envisaged the conversion of designated consultation levels on imports of prod-
ucts of US categories 219, 225, 317, 326, 611 and 625-9 from Macau into spe-
cific limits. The TMB noted that the parties did not agree on whether or not
paragraph 2 of this MOU allowed for the conversion of fabric DCLs into SLs by
the United States in the absence of agreement between the parties during the
consultations envisaged in this paragraph.

196. The TMB noted that its review was conducted under Article 2.2. It found
that a recommendation, as requested by Macau, that in the absence of either an
agreement over the conversion of DCLs on US categories 219, 225, 317, 326,
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611 and 625-9 into SLs, or actual trade in these fabric categories, the notification
by the United States of those specific limits should be considered null and void,
was not warranted. In arriving at its conclusions, the TMB took note that the
conversion of DCLs into SLs took place in 1994 under the MFA. The TMB
noted with concern, however, that SLs were introduced by the United States in
the almost complete absence of trade in these categories. It was the expectation
of the TMB that, in monitoring developments in this area, the United States
would bear in mind this observation. The TMB also drew the attention of Mem-
bers to the fact that, with the entry into force of the ATC, specific provisions had
been in operation for the establishment of new restrictions.

3. Arrangements to Bring Restrictions into Line with Agree-
ment Year (Article 2.3) and Treatment of MFA Article 3
Measures (Article 2.5)

197. Articles 2.3 and 2.5 were designed to facilitate the "bridge" between the
former MFA and the entry into force of the ATC. Article 2.3 provides a means
for bringing into line any period of restriction having a 12-month time-frame
which is different from the calendar year envisaged in the ATC. Members could
agree on a notional level for the 12-month period ending 31 December 1994.
While no notifications were made under this provision, the TMB understood that
in certain cases some adjustments had been made and incorporated into the noti-
fications of levels under Article 2.1.

198. Article 2.5 was intended to provide for the treatment of any MFA Arti-
cle 3 actions taken before 1 January 1995, whereby they would be permitted to
remain in effect for up to 12 months with review of their consistency either by
the Textiles Surveillance Body up to 31 December 1994 or the TMB thereafter,
but under MFA rules. Further provision was made for the handling of disputes
in respect of MFA Article 4 agreements, initiated before 1 January 1995,
whereby they could be reviewed later by the TMB, applying MFA rules. No
notifications were made citing these provisions.

4. Introduction of New Restrictions (Article 2.4)

199. Article 2.4 stipulates that the restrictions notified under Article 2.1 consti-
tute the totality of such restrictions in force on 1 January 1995 and no new re-
strictions would be introduced except under the ATC or relevant GATT 1994
provisions. As the TMB had completed its review of notifications under Arti-
cle 2.1 and observations under Article 2.2, it was assumed that the totality of
restrictions applied pursuant to Article 2.1 had been notified, and that none of the
elements contained in these notifications were either contested by other Mem-
bers or required further consideration by the TMB.
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200. In its examination of the request made by Costa Rica, the Panel "United
States - Restrictions on imports of cotton and man-made fibre underwear" stated,
inter alia, that in its view "the United States by violating its obligations under
Article 6 of the ATC has ipso facto violated its obligations under Article 2.4 of
the ATC as well".

201. In its examination of the request made by India, the Panel "United States -
Measures Affecting Imports of Woven Shirts and Blouses from India" stated,
inter alia, that "since we conclude that the safeguard action taken by the United
States violated the provisions of Article 6 of the ATC, it is our view that the
United States applied a restraint not authorized under the ATC, which, therefore,
constitutes also a violation of Article 2.4 of the ATC".

202. In the request for consultations addressed to the United States with refer-
ence to measures affecting textile and apparel products (WT/DS85/1), the Euro-
pean Community stated, inter alia, "that these changes [to the US rules of origin
for textile and apparel products] are not in conformity with the obligations of the
United States under the WTO Agreement on Textiles and Clothing. Article 2.4
of the Agreement on Textiles and Clothing requires that no new restriction in
terms of products or Members shall be introduced".

B. ELIMINATION OF RESTRICTIONS PURSUANT TO
ARTICLE 2.15

203. In September 1995, Norway notified the TMB and the Members con-
cerned of its elimination of certain restrictions maintained under the ATC effec-
tive 1 January 1996, citing Article 2.15 (G/TMB/N/130). Specifically, Norway
removed restrictions on: (i) one-piece suits (part of category 1); (ii) trousers
(category 2), both affecting 14 exporting countries; (iii) products falling under
HS 6210 (part of category 1) affecting 16 exporting countries; (iv) knitted
bed-linen (part of category 7) affecting 15 exporting countries; and, traps and
pots (part of category 70) affecting six countries. Fourteen out of 54 restraints
had been eliminated (see (ii) above), as well as restraints on part categories. The
TMB commended Norway for the early elimination of some of its ATC restric-
tions.

204. In reply to specific questions put by the TMB, in June 1997, Norway had
stated, inter alia, that it "was committed to a continuation of a policy of gradual
liberalisation and expects to be able to notify later this year to the TMB (and to
WTO Members directly concerned) further steps taken pursuant to Article 2,
Section 15, of the ATC. Norway maintains restraints for a very limited group of
products, and in this situation Norway had not found liberalisation by way of
integration the best way to proceed, but had pursued a policy of gradual liberali-
sation of products under restraint under Article 2.15. Norway was committed to
continuing this policy".
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C. IMPLEMENTATION OF GROWTH AND FLEXIBILITY
PROVISIONS

205. The TMB noted that growth and flexibility provisions had been notified
along with the restraint levels under Article 2.1 and these had not been chal-
lenged by any other Member. The TMB received no information which would
have indicated that a problem had arisen in the implementation of Article 2.13
and 2.16. Further, the TMB did not see any indication of quantitative limits be-
ing placed on the combined use of swing, carryover and carry forward.

D. IMPLEMENTATION OF THE PROVISIONS OF ARTICLE 2.18
(SMALL SUPPLIERS)

206. Article 2.18 states that, with respect to the Members whose exports were
subject to restrictions on 31 December 1994 and whose restrictions represented
1.2 per cent or less of the total volume of the restrictions applied by an importing
Member as of 31 December 1991 and notified under Article 2, meaningful im-
provement in access shall be provided, through advancement by one stage of the
growth rates set out in Articles 2.13 and 2.14, or through at least equivalent
changes as may be mutually agreed with respect to a different mix of base levels,
growth and flexibility provisions.

207. The TMB examined notifications by Canada, the United States and the
European Community (G/TMB/N/183-185) on the improvements in access pro-
vided to those Members whose exports were subject to restrictions on
31 December 1994 and whose restrictions represented 1.2 per cent or less of the
total volume of the importing Members' restrictions on 31 December 1991. The
TMB understood that no exporting Member qualified under this provision in the
case of Norway. Canada listed 16 Members which qualified for improved access
under this provision: Costa Rica, Cuba, the Czech Republic, the Domini-
can Republic, Hungary, Jamaica, Lesotho, Macau, Mauritius, Myanmar, Poland,
the Slovak Republic, South Africa, Sri Lanka, Swaziland and Uruguay. This
improvement in access was effected by increasing the annual growth rates for the
restrictions in force on 31 December 1994 by 25 per cent, in lieu of 16 per cent.
Canada included in this list not only the Members qualified on
31 December 1991 but also those qualified on 31 December 1994, both groups
of Members representing altogether over 9 per cent of the volume of Canada's
total restraints.

208. The United States listed 22 Members qualified under this Article for im-
proved access: Bahrain, Colombia, Costa Rica, Czech Republic, the Domini-
can Republic, Egypt, El Salvador, Fiji, Guatemala, Haiti, Hungary, Jamaica,
Kenya, Kuwait, Macau, Mauritius, Poland, Qatar, Romania, the Slo-
vak Republic, the United Arab Emirates and Uruguay. For these Members, the
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annual growth rates applicable to the restraints were advanced by one stage by
increasing them by 25 per cent for the first stage, in lieu of 16 per cent.

209. The European Community notified that two Members were qualified un-
der this Article for improved access: Peru and Sri Lanka. For these Members, the
annual growth rates applicable to the restraints were advanced by one stage by
increasing the annual growth rates applied to the restraints for the first stage first
by 16 per cent and second by 25 per cent, in lieu of 16 per cent.

210. The TMB observed that the implementation of this provision of the ATC
had been made by the Members concerned using different methodologies and no
Member used the option of equivalent changes with respect to a different mix of
base levels, growth and flexibility provisions. It was observed that Article 2.18
does not provide precise guidance as to how to implement the advancement by
one stage of the growth rates set out in Articles 2.13 and 2.14, or how to apply
"at least equivalent changes as may be mutually agreed with respect to a different
mix of base levels, growth and flexibility provisions". However, it was noted
that the result in terms of market access in the first stage would have been im-
proved if the methodology chosen for the advancement by one stage of the
growth rates included the growth factor of the first stage, as done by one Mem-
ber.

211. In their contribution to the request for information made by the TMB, two
Members provided comments relevant to the implementation of Article 2.18.
One Member stated that the methodology used for calculating the advancement
by one stage of growth for small suppliers needed to be clarified. Another Mem-
ber expressed the view that the ATC had not been implemented in a fashion
which provided any preferential treatment to small suppliers. Even where quotas
notified to the TMB on 1 January 1995 were very small, the importing countries
had not made any special dispensation for such suppliers either at the time of the
commencement of the ATC implementation or through the subsequent integra-
tion schedules notified to the TMB. This Member stated that the definition of
small suppliers should cover countries which have marginal access to the mar-
kets of the importing countries in specific categories.

212.  When preparing the present report, the TMB had another discussion on
whether it could provide further clarification with respect to the methodology to
be used in calculating the advancement by one stage of growth for small suppli-
ers. This discussion confirmed the view that Article 2.18 does not provide pre-
cise guidance in this regard. Attention was drawn, however, once again to the
fact that the methodology chosen by the European Community for the implemen-
tation of this provision is more beneficial in terms of providing meaningful im-
provement in access to the market for their exports. The TMB expects that the
Members which notified restrictions pursuant to Article 2.1, will in due course,
but in any case prior to the implementation, notify to the TMB as to how they
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intend to implement the provisions of Article 2.18 during the second stage of
integration.

213. As to the reference to Members having a marginal access to the markets
of the importing countries in specific categories (see paragraph 211 above), the
TMB observed that the particular provisions of Article 2.18 provided a definition
related to the share of restrictions taken globally and not specific to individual
product categories. However, Members having only marginal access in a num-
ber of specific categories would presumably qualify for benefitting from the pro-
visions of Article 2.18. The TMB reiterated the importance of a faithful and
credible implementation of the provisions of the ATC related to small suppliers
and new entrants, including those inscribed in Article 2.18.

E. ADMINISTRATIVE ARRANGEMENTS (ARTICLE 2.17)

214. The ATC provides that administrative arrangements, as deemed necessary
in relation to the implementation of any provision of Article 2, shall be a matter
for agreement between the Members concerned. Accordingly, such arrange-
ments were concluded by Canada, with 24 Members (Bangladesh, Brazil,
Costa Rica, Cuba, Hong Kong, Hungary, India, Indonesia, Korea, Lesotho,
Macau, Malaysia, Mauritius, Pakistan, Philippines, Poland, Romania, Singapore,
Slovak Republic, Sri Lanka, Swaziland, Thailand, Turkey and Uruguay). In its
examination, the TMB noted that these arrangements had been bilaterally agreed
and contained provisions which implemented administrative aspects of the ex-
port control systems (export licenses, monitoring of exports, quota flexibility
provisions, exchange of statistics, re-exports by Canada and consultations).

215. The TMB also examined the administrative arrangements concluded be-
tween the European Community and 13 Members (Argentina, Hong Kong, India,
Indonesia, Korea, Macau, Malaysia, Pakistan, Peru, the Philippines, Singapore,
Sri Lanka and Thailand). The TMB observed that, in the case of India, Indone-
sia, Korea, Macau, Malaysia, Pakistan, Peru, the Philippines, Singapore, Sri
Lanka and Thailand, the administrative arrangements reproduced certain provi-
sions of previous bilateral textile agreements. In the case of Argentina, provi-
sions of the previous agreement were notified, which, as agreed between the two
Members, would be notified as administrative arrangements under Article 2.17.
The European Community and Hong Kong had negotiated a self-contained ad-
ministrative arrangement.

216. The administrative arrangements notified by the European Community,
though differing in some aspects, all addressed the issues of product classifica-
tion, determination of origin, treatment of re-imports after processing and im-
ports for re-export after the same, exchange of statistical information, coopera-
tion in preventing circumvention, "regional concentration", consultation proce-
dures, double-checking systems for products subject to restraints and administra-
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tive cooperation and, in the majority of cases, exemption of hand-made cottage
industry products and traditional folklore handicraft products from quantitative
restrictions under certain criteria.

217. The TMB recalled that, pursuant to Article 2.17, Members could agree on
administrative arrangements as deemed necessary in relation to the implementa-
tion of the provisions of this Article. It recognized that a number of provisions
in the administrative arrangements notified, designed to ensure the proper ad-
ministration of the restrictions notified under Article 2.1, fell within the parame-
ters defined in Article 2.17. It observed, however, that not all the provisions in
these arrangements were fully related to the implementation of the provisions of
ATC Article 2, but could have been addressed in some of its other Articles. It
noted that the European Community and the Members concerned had deemed it
necessary to include in the administrative arrangements provisions of the previ-
ous bilateral agreements which could have a potential effect on the implementa-
tion and administration of quantitative restrictions notified by the European
Community pursuant to Article 2.1. In addition, the attention of the TMB was
drawn to the provisions of the EC's implementing legislation on the common
import regime for textile and clothing products, which clarified that the imple-
mentation of provisions such as the ones included in the administrative arrange-
ments was not intended to constitute a derogation from the provisions of the
ATC. In light of the above, the TMB expected that these administrative ar-
rangements would be implemented by the respective Members in conformity
with the relevant provisions of the ATC.

218. The United States notified administrative arrangements bilaterally agreed
between the United States and Bangladesh, Brazil, Colombia, Costa Rica, the
Dominican Republic, Egypt, Fiji, Guatemala, Haiti, Hungary, India, Indonesia,
Jamaica, Kenya, Korea, Macau, Malaysia, Mauritius, Pakistan, the Philippines,
Poland, Qatar, Romania, Sri Lanka, Thailand, Turkey, the United Arab Emirates
and Uruguay, respectively. These arrangements were in the form of provisions
which had been drawn from previous bilateral agreements concluded between
the United States and the Members concerned; these provisions had been agreed
as being necessary for the proper implementation of restrictions notified to the
TMB by the United States under Article 2.1 of the ATC. The TMB observed
that this approach resulted in some respects in texts which were not easily under-
stood, and also in some instances gave the impression that some of the provi-
sions of the administrative arrangements were not fully consistent with others.
The written replies of the United States to the TMB's requests for clarification
provided some guidance in this regard.

219. While the structure and language of these administrative arrangements
differed from one another, they all addressed issues such as: product coverage
and related issues of classification; flexibility adjustments; overshipment
charges; spacing provisions; exchange of data and information; US assistance
in implementing the limitation provisions;consultation on implementation ques-
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tions; "mutually satisfactory administrative arrangements"; and cooperation in
the prevention of circumvention. The majority also contained provisions related
to a correct category/quantity visa system and to commercial samples and per-
sonal shipments. Some also contained provisions concerning the treatment of
imports of handloom products.

220. In reviewing these arrangements pursuant to Article 2.21, the TMB ob-
served that in several instances the consistency of some provisions of the admin-
istrative arrangements with the ATC could be questioned, such as, for example,
the possibility for the parties to the United States/Guatemala arrangements "to
agree to put up new categories under quota"; or the possibility for the Domini-
can Republic, Guatemala and Haiti to apply for new guaranteed access levels; or
a provision in the context of flexibility adjustments of some arrangements which
enabled the United States to "supply adjustments ... to any specific limit when-
ever that adjustment appears appropriate to facilitate the flow of trade and the
sound administration" of the administrative arrangement. In reply to clarifica-
tions sought by the TMB, the United States stated that when provisions of the
administrative arrangements were inconsistent with the ATC, the provisions of
the ATC would apply.

221. The TMB noted that a number of the provisions of the administrative ar-
rangements were related to the implementation of the restrictions notified pursu-
ant to Article 2.1 and, thus, were qualified for inclusion into the arrangements
agreed upon under Article 2.17. The TMB observed, however, that some of the
provisions could have been addressed in some Articles other than Article 2 of the
ATC. This applied in particular to the provisions related to cooperation in the
prevention of circumvention. The TMB noted, inter alia, that Article 5.4 of the
ATC seemed to provide some flexibility in terms of remedies or agreed actions
that could be foreseen in cases when circumvention had occurred, but observed,
however, that Article 5 contained no reference to the possibility for the importing
Member to impose triple charges on quotas, as a deterrent to circumvention. The
TMB noted in this regard that this provision had not been utilized by the United
States. The TMB recalled that the United States had stated that when provisions
of the administrative arrangements were inconsistent with the ATC the provi-
sions of the ATC would apply. The TMB understood that this statement applied
to each and every provision of the arrangements notified, and expected, there-
fore, that all the provisions of these administrative arrangements would be im-
plemented by the respective Members in conformity with the relevant provisions
of the ATC. The TMB’s taking note of the administrative arrangements notified
by the United States was without prejudice to the rights and obligations of WTO
Members arising from the ATC (G/TMB/R/31).

222. No notification pursuant to Article 2.17 was received from Norway. The
TMB understood in this respect that so far administrative arrangements for the
purpose of implementing the provisions of Article 2 had not been deemed neces-

sary.
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F. SAFEGUARD ACTIONS UNDER ARTICLE XIX OF GATT 1994
IN TERMS OF ARTICLES 2.19 AND 2.20 OF THE ATC

223.  Articles 2.19 and 2.20 refer to safeguard actions taken under GATT Arti-
cle XIX during the life of the ATC but within one year of the integration of that
product pursuant to ATC Article 2. It sets out provisions relating to the appro-
priate levels for such restrictions. In the period under review these provisions
have not been invoked.

G.  REVIEW OF IMPLEMENTATION OF ARTICLE 2
(ARTICLE 2.21)

224. Article 2.21 requires the TMB to keep the implementation of Article 2
under review. In this regard, the TMB reviewed notifications made pursuant to
Articles 2.1, 2.2, 2.6 and 2.7(a) and (b), 2.8(a) and 2.11, 2.15, 2.17 and 2.18.
Further, Article 2.21 obligates the TMB to review any matter relevant to Arti-
cle 2 at the request of a Member. In this regard, the TMB reviewed a communi-
cation made by Colombia, also on behalf of several other WTO Members that
are members of the International Textiles and Clothing Bureau (ITCB), concern-
ing the conversion of import data into a common volume unit, using appropriate
conversion factors, and possible inconsistencies with respect to the allocation of
products into the four groupings: tops and yarns, fabrics, made-up textile prod-
ucts and clothing. The TMB was asked to consider this matter and provide suit-
able guidance to Members. The TMB also reviewed another notification made
by Colombia, also on behalf of a number of other WTO Members that are mem-
bers of the ITCB, alleging certain discrepancies in the programme of integration
notified by the European Community under ATC Article 2.6 (G/TMB/N/1), and
requesting the TMB to review this matter in terms of Article 2.21.

225. The TMB received, on 7 July 1997, a communication from the European
Community, referring to the examination and recommendation by the TMB of
the above-mentioned communication by Colombia, and requesting the TMB to
review pursuant to Article 2.21 the matter of whether certain Members, which
had included in their integration programmes products covered by the HS lines
defined by reference to "ex-positions" in HS Chapters 30 to 49 and 64 to 96 in
the Annex to the ATC, had counted in such programmes the volume of imports
of the precise products described in the Annex, or the volume of imports of the
whole relevant six-digit HS lines.

226. As these questions related to various aspects of the product integration
process, they are addressed in Chapter II of this report.
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V. RESTRICTIONS OTHER THAN THOSE REFERRED TO IN
CHAPTER IV

A. RESTRICTIONS NOTIFIED PURSUANT TO ARTICLE 3.1 AND
THEIR REVIEW

227. Article 3.1 provides for the notification, within 60 days following the date
of entry into force of the WTO Agreement, of all restrictions on textile and cloth-
ing products, other than those maintained under the MFA and covered by Arti-
cle 2 of the ATC (see Chapter IV), whether consistent with GATT 1994 or not.
The notifications were to indicate, where applicable, the GATT 1994 justifica-
tion for the restrictions.

228. Twenty-nine Members submitted notifications under Article 3.1 (Bangla-
desh, Canada, Chile, Cyprus, Egypt, the European Community, Hungary, India,
Indonesia, Japan, Kenya, Korea, Macau, Malaysia, Malta, Mauritius, Mexico,
Morocco, New Zealand, Pakistan, Peru, Philippines, Saint Kitts and Nevis, Sin-
gapore, Slovenia, Sri Lanka, Thailand, the United States and Venezuela). Of
these, ten Members (though not required under the provisions of Article 3) re-
ported that they maintained no restrictions of the type referred to in this Article
(Chile, Indonesia, Kenya, Macau, Mauritius, New Zealand, Philippines,
Saint Kitts and Nevis, Singapore and Sri Lanka). The TMB took note of these
ten notifications.

229. Nineteen Members (Bangladesh, Canada, Cyprus, Egypt, the European
Community, Hungary, India, Japan, Korea, Malaysia, Malta, Mexico, Morocco,
Pakistan, Peru, Slovenia, Thailand, the United States and Venezuela) notified
quantitative restrictions, usually on specific textile and clothing products, al-
though some measures were broad in their coverage. In most of these cases, the
TMB sought further information or clarification, in order to ensure a better un-
derstanding of the measures in question for WTO Members.

230. In three notifications under Article3.1, the provisions of
GATT Article XVIII:B were cited with the measures being part of the overall
reviews of such restrictions by the Committee on Balance-of-Payments Restric-
tions (Bangladesh, India and Pakistan). The list of restricted products submitted
by Bangladesh (G/TMB/N/80) comprised a wide variety of woollen and knitted
fabrics of cotton and synthetic fibres plus second-hand clothing. The notification
of Pakistan (G/TMB/N/81) extended to woven fabrics of cotton and synthetic
fibres, carpets, knitted fabrics, made-up textile articles and clothing. India, in
response to a request for clarification, informed the TMB (G/TMB/N/72) that all
products in the Annex to the ATC had been covered by quantitative restrictions
in terms of GATT Article XVIII:B as of 1 January 1995; however, imports of
several textile and clothing items had been liberalized in February 1995 with a
number of fibres, yarns and industrial fabrics permitted to be imported freely by
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all persons without an import licence and a number of fabrics, made-ups and
garments permitted to be imported against special import licences. In addition,
two notifications (Egypt, Korea) referred also to measures which had been main-
tained with reference to Article XVIII:B and which would continue to remain in
place for a certain period of time after the formal disinvocation of the said provi-
sions. Korea provided information (G/TMB/N/68) on its restriction on imports
of silk yarn and certain silk fabrics under Article XVIII:B. The TMB noted that
these measures were covered by Korea's programme of liberalization of balance-
of-payments measures notified to the GATT Council in 1994 and were scheduled
to be removed or brought into conformity with GATT on 1 July 1997. Also in
response to a request for more information on the restrictions in place, Egypt
reported (G/TMB/N/91) that it was maintaining a conditional prohibition on im-
ports of textiles until 1 January 1998 and on clothing until 1 January 2003, as
part of its programme for the disinvocation of Article XVIII:B undertaken
in 1995 whereon the Committee on Balance-of-Payment Restrictions stated that
"the Committee understood that Egypt has thus disinvoked Article XVIII:B with
effect from 30 June 1995, and that, on the basis of the implementation of the
commitments by Egypt in Schedule LXIII, Members would exercise due re-
straint in the application of their rights under the Multilateral Agreements on
Trade in Goods in relation to fabrics, apparel and made-up items remaining sub-
ject to conditional prohibition". The TMB took note of these notifications.

231. The TMB noted that Malaysia maintained a non-automatic licensing
measure on batik sarongs which, according to the notification (G/TMB/N/93),
was justified under GATT Article XVIII:C and had been notified to GATT 1947
in July 1984.

232. Four Members reported restrictions on the importation of used or worn
clothing, three citing the provisions of GATT Article XX(b) (Morocco, Peru,
Venezuela (G/TMB/N/188, 83, 85)). The TMB took note of these notifications.
According to its notification (G/TMB/N/70), Mexico maintained a ban on im-
ports of used clothing, which found its "basis and justification in the Protocol of
Accession of Mexico to GATT 1947, which forms an integral part of
GATT 1994 in accordance with Annex 1A, paragraph 1(b)(ii) of the Final Act of
the Uruguay Round". The TMB sought additional information from Mexico
with respect to the particular provision of the Protocol of Accession under which
this import prohibition fell. In the absence of additional information from Mex-
ico despite further reminders, the TMB decided to conclude the consideration of
this notification, noting that Mexico had not provided the additional information
which had been requested by the TMB. Malta (G/TMB/N/67) reported quantita-
tive restrictions on the importation of hand-made lace, which, according to the
notification, had been justified under the terms of GATT Article XX(f).

233. Thailand (G/TMB/N/71) notified that it maintained non-automatic import
licensing under GATT Article XVIII:C on silk yarn and jute bags, applicable to
all sources. The TMB sought more detailed information from Thailand on this
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non-automatic import licensing system, including whether it had been notified to
the GATT or to the WTO. In the absence of additional information despite fur-
ther reminders, the TMB decided to conclude the consideration of this notifica-
tion, noting that Thailand had not provided the additional information.

234. The European Community provided two notifications (G/TMB/N/64 and
65), one for its quantitative limits with Bulgaria, the Czech Republic, Hungary,
Poland, Romania and Slovakia, which were covered by Additional Protocols to
the Europe Agreements notified to the GATT/WTO under Article XXIV. These
Additional Protocols provided for the elimination of the restrictions by
1 January 1998. The other notification referred to consultation levels maintained
with Egypt, Malta, Morocco, Tunisia and Turkey in the context of preferential
trade agreements notified under GATT Article XXIV. The consultation levels
with Egypt, Morocco and Tunisia would be eliminated through the expected
completion of free-trade areas with these countries while in the case of Malta and
Turkey the consultation levels would be eliminated in the context of the expected
customs unions with these countries (see also paragraph 243 below).

235. Canada and the United States provided notifications under Article 3.1 to
set out the quantitative restrictions in place with exporters which were not, at that
time, WTO Members. In the case of Canada (G/TMB/N/62), a combined notifi-
cation under Articles 2.1 and 3.1 was provided in order to present a total picture
of all quantitative restrictions with WTO Members, plus GATT 1947 contracting
parties that were not yet WTO Members and trading partners that were neither
GATT 1947 participants nor WTO Members (Bulgaria, Cambodia, China, Cuba,
North Korea, Laos, Lebanon, Lesotho, Nepal, Oman, Poland, Qatar, Russia,
Syria, Taiwan, United Arab Emirates and Vietnam). The United States notified
quantitative restrictions (G/TMB/N/66) in place with GATT contracting parties
which had not yet become WTO Members and with countries which were nei-
ther GATT contracting parties nor WTO Members (Haiti, Laos, Former Yugo-
slav Republic of Macedonia, Qatar and Ukraine). The United States subse-
quently reported amendments to this notification, all of which were noted by the
TMB. In the TMB's review of these notifications, measures applicable to coun-
tries which had since become Members of the WTO and would fall under the
coverage of Article 2.1 were examined under the provisions of that Article.

236. Other notifications of quantitative restrictions, submitted by Hungary,
Japan and Slovenia, provided phase-out programmes pursuant to Article 3.2(b)
(see paragraphs 239 to 241), while the notification by Cyprus was ultimately
considered to be more appropriate to Article 3.2(a) (see paragraph 238).

B. IMPLEMENTATION OF THE PROVISIONS OF ARTICLE 3.2

237. Article 3.2 provides for the restrictions notified in Article 3.1, except
those justified under a GATT 1994 provision, to be either: (a) brought into con-
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formity with GATT 1994 within one year following the entry into force of the
WTO Agreement; or (b) phased out progressively according to a programme to
be presented to the TMB not later than six months after the date of entry into
force of the WTO Agreement.

1. Measures Brought into Conformity with GATT 1994
(Article 3.2(a))

238. Cyprus notified restrictions (G/TMB/N/69) on imports of several textile
and clothing products, including a prohibition on imports of fishing nets and nets
for catching birds, which, according to the notification, was applied under GATT
Article XX(b) in order to protect the environment. Subsequently, the restrictions
were eliminated with effect as from 1 January 1996, with the exception that im-
ports of fishing nets remained subject to import licensing. The TMB took note
of this notification. This licensing requirement was notified to the Committee on
Import Licensing (G/LIC/N/3/CYP/1/Rev.1).

2. Programmes for the Phasing-out of Restrictions
(Article 3.2(b))

239. Three Members notified phase-out programmes pursuant to Arti-
cle 3.2.(b): Hungary, Japan and Slovenia (G/TMB/N/147, 175 and 186). The
TMB took note of these programmes. In the case of Hungary, a four-step pro-
gramme was reported which would remove the restrictions on five categories of
textile and clothing products maintained under a consumer goods global quota.
On 1 January 1995, 20 per cent of the total volume of 1992 imports of textile and
clothing products subject to these quotas was liberalized, to be followed by a
further 25 per cent of the remaining volume on 1 January 1998, then a further
50 per cent of the remaining volume on 1 January 2002; the remaining restric-
tions would be liberalized on 1 January 2005. The TMB observed that in view
of the general nature of this programme, it expected that the details of its imple-
mentation in the respective stages would be notified to the TMB, prior to their
implementation, for its consideration.

240. In the case of Japan, it was reported that the removal of the measures re-
lating to the importation of silk yarns and fabrics from Korea would be achieved
within the parameters of Article 3.2(b), however, the specific programme was to
be linked to the import system for raw silk which would not be finalized until the
last year of the implementation of the Agreement on Agriculture. Hence, the
final terms of the phase-out for fabrics and yarns could only be provided at that
time. The TMB expressed the expectation that the implementation of the pro-
gramme, in conformity with Article 3.2(b), would be such as to provide appro-
priate progressive increases to the level of restrictions on imports of silk yarn and
silk fabric from Korea.
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241. Slovenia notified a three-phase programme to remove quantitative restric-
tions on an extensive list of textile and clothing products, identifying the specific
products for liberalization on 1 January 1997, 1 January 2001 and
1 January 2005. In addition, the quota levels for 1996 had been increased by
7 per cent. Slovenia subsequently confirmed that for 95 products out of the total
of 140 products the restrictions had been abolished on 1 January 1997
(G/TMB/N/243).

C. INFORMATION WITH RESPECT TO NEW RESTRICTIONS OR
CHANGES IN EXISTING RESTRICTIONS (ARTICLE 3.3)

242, Article 3.3 requires that Members provide to the TMB, for its informa-
tion, notifications submitted to any other WTO bodies with respect to any new
restrictions or changes in existing restrictions on textile and clothing products,
taken under any GATT 1994 provision, within 60 days of their coming into ef-
fect.

243. The TMB received three notifications made pursuant to this paragraph by
the European Community (G/TMB/N/150-152). Two notifications contained
agreed changes increasing the quantitative limits maintained vis-a-vis the
Czech Republic, Hungary, Poland, Romania and the Slovak Republic, and in-
creasing the consultation levels with Egypt, Malta, Morocco and Tunisia (see
paragraph 234). The third notification stated that, as a result of the completion
of the customs union between the European Community and Turkey, the consul-
tation levels notified by the EC wunder Article3.1 vis-a-vis Turkey
(G/TMB/N/65) had been eliminated as of 1 January 1996. The TMB took note
of this information.

D.  REVERSE NOTIFICATIONS AND RESTRICTIONS NOT
NOTIFIED (ARTICLE 3.4)

244. Article 3.4 allows any Member to make reverse notifications to the TMB
for information purposes, in regard to the GATT 1994 justification for measures
maintained, or in regard to any restrictions that may not have been notified under
the provisions of this Article. Actions with respect to such notifications may be
pursued under relevant GATT 1994 provisions or procedures in the appropriate
WTO body. No notification was made explicitly under this provision.

E. OBSERVATIONS WITH RESPECT TO THE APPLICATION OF
ARTICLE 3

245. The TMB recalled in particular the provision in Article 3.3 calling on
Members to provide to the TMB '"notifications submitted to any other
WTO bodies with respect to any new restrictions or changes in existing restric-
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tions on textile and clothing products, taken under any GATT 1994 provisions
..."". In this regard, the TMB was aware that some measures had been taken re-
sulting in the introduction of quantitative restrictions or changes in existing
quantitative restrictions on textiles and clothing trade. Citing Article 2 of the
ATC, Hong Kong had formally requested consultations with Turkey in Febru-
ary 1996 under GATT Article XXII:1 and pursuant to DSU Article 4, regarding
the unilateral imposition of quantitative restrictions by Turkey on imports of a
broad range of textile and clothing products from Hong Kong, effective
1 January 1996 (WT/DS29/1). Hong Kong considered these restrictions to be
inconsistent with certain GATT Articles and with obligations under Article 2 of
the ATC. Turkey had accepted to enter into bilateral consultations with Hong
Kong in order to discuss this matter, which, in the view of Turkey, was covered
by Article XXIV:8(a) of the GATT 1994. Turkey further stated that the meas-
ures in question had been adopted in order to fulfil the obligations pursuant to
the relevant decision of the EC-Turkey Association Council under which Turkey
was expected to transpose the EC's import regulation into its domestic legisla-
tion. Subsequently, requests to join in these consultations pursuant to DSU Arti-
cle 4.11 were made by Brazil, Canada, the European Community, India, Korea,
Malaysia, Peru, Philippines and Thailand (WT/DS29/- series). In March 1996,
India, and in June 1996, Thailand formally requested consultations with Turkey
under GATT Article XXIII.I and Article 4 of the DSU, also citing Article 2 of
the ATC (WT/DS34/1 and WT/DS47/1). Hong Kong and India had provided
copies of their requests for consultation with Turkey to the TMB. The TMB
observed that the notification of these measures, which it understood had been
submitted to the relevant WTO body, had not been provided by the Member
adopting them to the TMB for its information, in accordance with Article 3.3.

246. Some measures had been reported to the Committee on Balance-of-
Payments Restrictions, which would appear to represent changes in existing re-
strictions affecting textiles and clothing trade. Nigeria reported the removal of
textile  fabrics and articles from its Import Prohibition List
(WT/BOP/6/Rev.1/Add.2); Pakistan referred to the elimination of certain prod-
ucts from its Negative List with the imports of most textile items being allowed
as from 1994-1995 (WT/BOP/15, paragraph 61); Tunisia reported that the list of
products subject to import restriction (List B) had been shortened in Novem-
ber 1995 by eliminating made-up textile products (WT/BOP/15); India advised
of a liberalization of its import regime with restrictions being lifted on a number
of products including some clothing (WT/BOP/16, paragraph 26). In addition,
India notified to the Committee (WT/BOP/N/24) a liberalization of quantitative
restrictions maintained on imports since December 1995.

247. The TMB observed that none of the notifications of the measures men-
tioned in paragraph 246 above had been provided to the TMB, for its informa-
tion, by the Members concerned. It is important that the TMB be informed also
about the changes in existing restrictions on textile and clothing products taken
under any GATT 1994 provision, in accordance with Article 3.3.
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VI  ADMINISTRATION OF RESTRICTIONS; CHANGES IN
PRACTICES, RULES, PROCEDURES AND CATEGORIZATION
OF PRODUCTS

A. ADMINISTRATION OF RESTRICTIONS

248. Article 4.1 of the ATC states that "restrictions referred to in Article 2 and
those applied under Article 6, shall be administered by the exporting Members.
Importing Members shall not be obliged to accept shipments in excess of the

restrictions notified under Article 2, or of restrictions applied pursuant to Arti-
cle 6".

249. The administrative arrangements notified to the TMB by Canada, the
European Community and the United States entrust the exporting countries with
the administration of restrictions (see paragraphs 214 to 221). As noted by the
TMB during its review, some of the arrangements concluded by one importing
Member provided that Member with the possibility of making adjustments to the
levels of existing restrictions. The TMB expects in this respect that all the provi-
sions of these administrative arrangements would be implemented by the respec-
tive Members in conformity with the relevant provisions of the ATC, including
Article 4.1. Apart from the notifications of the administrative arrangements, the
TMB has not received any specific notification related to the implementation of
the provisions of Article 4.1.

B. CHANGES IN PRACTICES, RULES, PROCEDURES AND
CATEGORIZATION OF PRODUCTS

250. According to Article 4.2, "... the introduction of changes, such as changes
in practices, rules, procedures and categorization of textile and clothing products,
including those changes related to the Harmonized System, in the implementa-
tion or administration of those restrictions notified or applied under this Agree-
ment should not: upset the balance of rights and obligations between the Mem-
bers concerned under this Agreement; adversely affect the access available to a
Member; impede the full utilization of such access; or disrupt trade under this
Agreement".

251. The administrative arrangements agreed between the European Commu-
nity and the respective exporting Members include certain provisions related to
subject matters covered by Article 4.2. These provisions confirm that any
amendment to the rules of origin, to the tariff and statistical nomenclatures in
force in the European Community or any decision which results in a modifica-
tion of classification of products shall not have the effect of reducing any quanti-
tative limit (maintained under the ATC). The administrative arrangements con-
cluded by Canada and the United States do not contain similar provisions.
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252. Article 4.4 provides that where changes mentioned in Article 4.2 are nec-
essary, the Members initiating such changes inform and, wherever possible, ini-
tiate consultations with the affected Member or Members with a view to reach-
ing a mutually acceptable solution regarding appropriate and equitable adjust-
ments. Consultations, wherever possible, shall be held prior to the implementa-
tion of the changes. If this is not feasible, consultations at the request of the
Member(s) concerned have to be held, if possible, within a period of 60 days. If
a mutually satisfactory solution is not reached, any of the Members involved
may refer the matter to the TMB for recommendations as provided for in Arti-
cle 8 of the ATC.

253. The administrative arrangements concluded by the European Community
foresee consultations with the exporting Members with a view to honouring
these obligations (see paragraph 251 above). The administrative arrangements
concluded by Canada and the United States do not contain specific provisions for
similar types of cases.

254. The TMB received one communication which referred to the provisions
of Article 4. In July 1966, the Philippines submitted a communication pursuant
to Articles 8.5 and 4.2 regarding changes in the US rules of origin, which, it was
argued, adversely affected imports into the United States of certain textile prod-
ucts from the Philippines and upset the balance of rights and obligations between
the two parties under the ATC. At its meeting in July 1996, the TMB was in-
formed by the Philippines and the United States that they had decided to con-
tinue consultations on the matter, and therefore, requested the TMB to defer its
consideration of this communication. At the request of the Philippines, this issue
was kept on the agenda of subsequent TMB meetings, but its consideration was
repeatedly deferred, as both Members indicated that they preferred to wait for the
outcome of their bilateral consultations. At its twenty-seventh meeting (in
March 1997), the TMB took note of a further communication from the Philip-
pines whereby it requested that the matter it had raised regarding changes in the
US rules of origin be removed from the TMB's agenda, in view of a mutually
agreed solution between the Philippines and the United States. The Philippines
stated that this was without prejudice to its rights under the ATC, in particular
under the provisions of Article 8. Since then the TMB has not received any fur-
ther communication from the parties.

255. The TMB was informed that on 22 May 1997, the European Community
had requested consultations with the United States pursuant to Article 4 of the
Understanding of Rules and Procedures Governing the Settlement of Disputes,
Article 8.4 of the Agreement on Textiles and Clothing, Article 7 of the Agree-
ment on Rules of Origin, Article 14 of the Agreement on Technical Barriers to
Trade and Article XXII of the GATT 1994 regarding the change to US rules of
origin for textile and clothing products. In this submission, the European Com-
munity referred to the fact that the United States had introduced changes to its
rules of origin for textile and clothing products, which entered into force on
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1 July 1996. Some of these rules, in particular the rules contained in Section 334
of the Uruguay Round Agreements Act and implemented through customs regu-
lation, adversely affect exports of EC's fabrics, scarves and other flat textile
products to the United States. As a result of this change, the European Commu-
nity products are no longer recognized in the United States as being of EC origin
and lose the free access to the US market that they enjoyed before.

256. The request for consultations states, inter alia, the following: "The Euro-
pean Community considers that these changes are not in conformity with the
obligations of the United States under the WTO Agreement on Textiles and
Clothing. Article 2.4 of the Agreement on Textiles and Clothing requires that no
new restriction in terms of products or Members shall be introduced. Article 4.2
of the same Agreement prescribes that the introduction of changes in the imple-
mentation or administration of restrictions notified to the WTO shall not: upset
the balance of rights and obligations between the Members; adversely affect the
access available to a Member; impede the full utilisation of such access; or dis-
rupt trade under the Agreement. The European Community is of the view that
the change in US rules of origin causes precisely those effects and that the
United States should have initiated consultations with the European Community
prior to the implementation of such changes, in accordance with Article 4.4 of
the Agreement".

257. In communications, dated June 1997, addressed to the Dispute Settlement
Body and the two Members concerned, the Dominican Republic, Honduras,
Hong Kong, India, Japan, Pakistan and Switzerland notified that they considered
themselves to have a substantial trade interest in the consultations requested by
the European Community and therefore wished to join in these consultations.

258. The issues subject to the complaint of the European Community have not
been referred to the TMB. However, the European Community has commented
on this issue in a communication to the TMB in response to the TMB's request
for information regarding the implementation of particular ATC provisions (the
substance of this communication is to be found in paragraph 262 below).

259. The issue of contemplated changes in the US rules of origin was also
raised in the Committee on Rules of Origin, at its meeting of 8 March 1996. The
representatives of Canada, the European Community and Switzerland expressed
concern with respect to these changes, whereas the representative of Hong Kong
stated, inter alia, that the changes were expected to have a severe impact on tex-
tiles and clothing trade with the United States. It was also regretted that major
changes were to be introduced at a time when work was in progress on the Har-
monization Work Programme which was intended to bring about a uniform set
of harmonized rules for application to all non-preferential trade purposes. The
representative of the United States took note of the comments made.
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260. During a discussion in the Council for Trade in Goods in the Autumn of
1996 on the implementation of the ATC, concerns were expressed that the
United States had implemented changes in its rules of origin for textile and cloth-
ing products as an instrument of trade policy. This, it was argued, was contrary
to the provisions of the Agreement on Rules of Origin as well as Article 4 of the
ATC, and had introduced great uncertainty and unpredictability with adverse
effects on the exports of a large number of Members. It was also claimed that
these changes had had the effect of restricting the access of certain items for cer-
tain Members where no MFA restrictions existed before.

261. In response, the representative of the United States stated that Article 4 of
the ATC involved changes such as those in the rules and practices concerning the
implementation and administration of restrictions maintained under the ATC.
On rules of origin, Members requesting consultations under Article 4 were re-
quired to show that there had been a change in the implementation of the restric-
tions and if that was the case, that they had been adversely affected or trade dis-
rupted. In a number of consultations with various Members it could be estab-
lished that the implementation of restrictions on some of the trade had in fact not
changed. In other cases, where change could be demonstrated, the United States
was working towards a mutually satisfactory solution. No country had brought
to the TMB, as required by the ATC, any difficulties that they could have had
with the revised US rules of origin (see G/L/134, paragraphs 16.22 and 16.23).

262. Some of the replies received from Members with regard to the TMB's
request for information regarding the implementation of particular ATC provi-
sions also addressed the changes in the US rules of origin. One Member stated,
inter alia, that Article 4.2 stipulated that the introduction of changes, such as
changes in rules including those relating to the Harmonized System should not
obstruct the balance of rights and obligations between the Members or adversely
affect the access available to a Member under the ATC. The United States had
effected changes in the rules of origin for textile products originating worldwide.
The most prominent change was in the made-ups, where the new rule stipulated
that the country of origin was the country where the fabric was formed rather
than the country where the product was made. This Member further stated that
these changes would have far reaching consequences for export of finished fab-
rics especially when these fabrics were converted into bedlinen/bed sheets in a
third country. These new rules had shifted the basis of origin in respect of bed
linen to the country in which the fabric was woven rather than the country in
which substantial transformation of the fabric took place. Instances had already
come to notice where the Member's suppliers of fabrics had obtained quotas to
clear held up consignments in this importing Member even though the fabrics
had been cleared duty paid into the country of importation. By amending the
rules of origin at a time when the WTO was engaged in formulating a compre-
hensive set of guidelines on the matter, the concerned importing Member ap-
peared to be pursuing its own protectionist agenda. It was, therefore, considered
that these measures were meant to restrict the market access of the exporting
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countries in the importing Member concerned, notwithstanding the global com-
mitment with world trade liberalization. In the view of another Member, the
changes in the rules of origin notified and implemented by the United States in
1996 had trade distortive implications. The exporting countries, contrary to the
provision of Article 4, had been placed in a situation of disadvantage. The op-
tions available to the exporting countries were either to lose the trade in a par-
ticular category due to the administrative changes or to seek compensation
through bilateral consultations. Another Member stated that "given the effect that
changes in practices, procedures and categorization can have on the implementa-
tion or administration of restrictions, the ATC makes specific provision concern-
ing the introduction of those changes. In particular they should not upset the
balance of rights and obligations between Members, adversely affect access
available to Members, impede the full utilisation of such access or disrupt trade
under the ATC. One Member, nonetheless, [had] introduced far reaching
changes in its rules of origin which have had the above effects. In particular,
products previously exported as of [that Member's] origin now [fell] under the
origin of the supplier country ... of the cloth from which such products [were]
made, creating problems, in particular, with labelling and in respect of quotas
where the cloth in question [was] subject to restriction in the Member that [had]
effected the changes".

263. In reply to the TMB's request for information and comments, the United
States stated that it believed that Article 4.4 of the ATC permitted rules of origin
changes. While the United States generally did not view that there had been a
"change" in the context of claims made by various countries, Article 4 of the
ATC recognized that certain disruption may result from rules of origin changes,
and laid out procedures on how to deal with such disruption. For example Arti-
cle 4 stipulated that if changes were necessary, the country making the change
should inform and, where possible, consult with the countries concerned in ad-
vance. In the case of issues raised about the US rules of origin, the alleged
changes had been published more than two years before their implementation.
The rules had been subject to public comment prior to their implementation, in-
cluding from exporting countries that believed that they were somehow affected.
Consultations had been held with a number of countries prior to the implementa-
tion of the rules. These consultations had largely resulted in mutually satisfactory
conclusions. The United States had been available to consult with its trading
partners on their concerns.

C. COMMENTS BY THE TMB

264. On the basis of the overview included in paragraphs 254 to 262, it appears
that, in the view of a number of Members, the changes implemented in the US
rules of origin can have substantial implications on the implementation of certain
particular provisions of the ATC. The TMB recalled in this regard the provi-
sions of Article 4.2 that "the introduction of changes, such as changes in prac-
tices, rules, procedures and categorization of textile and clothing products, in-
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cluding those changes relating to the Harmonized System, in the implementation
or administration of those restrictions notified or applied under this Agreement
should not: upset the balance of rights and obligations between the Members
concerned under this Agreement; adversely affect the access available to a
Member; impede the full utilization of such access; or disrupt trade under this
Agreement". The TMB also recalled the importance of following the procedures
of Article 4.4, when such changes were necessary. The TMB noted that the
United States remained available to consult with its trading partners on their
concerns. The TMB took note of the fact that the European Community, and the
Members which had requested to join in consultations, had opted to have re-
course, inter alia, to the relevant provisions of the Understanding on Rules and
Procedures Governing the Settlement of Disputes and to Article XXII of GATT
1994.

D. INTEGRATION UNDER THE ATC OF PARTS OF A
RESTRICTION

265. Article 4.3 provides that "if a product which constitutes only part of a
restriction is notified for integration pursuant to the provisions of Article 2,
Members agree that any change in the level of that restriction shall not upset the
balance of rights and obligations between the Members concerned under this
Agreement". When changes are necessary in this regard, the provisions of Arti-
cle 4.4 apply (see paragraph 252 above). With respect to the first stage of inte-
gration Article 4.3 has not been of application, as no part of a restriction was
included in the respective integration programmes. These particular provisions
of the ATC seem to be more relevant for stage 2, as the United States notified
that in some cases, the categories to be integrated were, prior to this integration,
subject to a quantitative restriction, because, although the category itself was not
under a specific limit, it fell under an aggregate or group limit (see para-
graph 44). The TMB has received no indication from the Members concerned so
far regarding the application of Article 4.3 and, if appropriate, Article 4.4 with
respect to these cases.

VII. IMPLEMENTATION OF THE PROVISIONS ON
CIRCUMVENTION

266. Article 5 provides detailed rules and procedures for addressing problems
arising from the potential circumvention of the ATC by transhipment, re-routing,
false declaration concerning country or place of origin, fibre content, quantities,
description or classification of merchandise and falsification of official docu-
ments. In essence, these provisions are based on a combination of the following
elements:

(a)  Establishing the necessary legal provisions and/or administrative
procedures to address and take action against circumvention by
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transhipment, re-routing, false declaration concerning country or
place of origin, fibre content, quantities, description or classifica-
tion of merchandise and falsification of official documents;

(b)  Agreeing to take necessary action, consistent with their domestic
laws and procedures, to prevent, to investigate, and, where appro-
priate, to take legal and/or administrative action against circum-
vention practices within their territory;

(c)  Committing to cooperate fully, consistent with their domestic laws
and procedures, to establish the relevant facts in instances of cir-
cumvention or alleged circumvention;

(d)  Should a Member believe that the ATC is being circumvented, it
should consult with the Member(s) concerned with a view to seek-
ing a mutually satisfactory solution; if such a solution is not
reached, the matter may be referred to the TMB for recommenda-
tions by any of the Members involved;

(e)  Where, as a result of investigation, there is sufficient evidence that
circumvention has occurred, appropriate action may be taken after
consultations with a view to arriving at a mutually satisfactory so-
lution between the Members concerned; any such action shall be
notified to the TMB with full justification and the TMB may make
such recommendations to the Members concerned as it deems ap-
propriate; if a mutually satisfactory solution is not reached, any
Member may refer the matter to the TMB for prompt review and
recommendations.

267. As noted in Chapter IV, the administrative arrangements concluded, re-
spectively by the European Community and the United States with a great num-
ber of Members included provisions related to circumvention. In light of the
explanations received the TMB noted that the European Community and the
Members concerned had deemed it necessary to include provisions of the previ-
ous bilateral agreements in the administrative arrangements, including provisions
on circumvention, which could have a potential effect on the implementation and
administration of quantitative restrictions notified by the European Community
pursuant to Article 2.1. As an overall conclusion of its review of the administra-
tive arrangements notified by the European Community, the TMB expected that
these arrangements, including the provisions on circumvention, would be im-
plemented by the respective Members in conformity with the relevant provisions
of the ATC (see paragraph 217).

268. With respect to the provisions on circumvention, contained in the admin-
istrative arrangements concluded and notified by the United States, the TMB
sought information as to how such provisions were deemed necessary in relation
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to the implementation of any provision of Article 2 of the ATC. It also asked for
explanations as to how these provisions, in particular that enabling the importing
Member to impose, in particular circumstances, triple charges on quotas, would
fit within the provisions of the ATC. In reply, the United States stated that cir-
cumvention often damages a country's legitimate trade by making it impossible
to administer effectively its Article 2.1 quotas. The United States and the Mem-
bers concerned deemed the circumvention provisions to be necessary for the im-
plementation of these quotas. Triple charging, which was agreed upon in most
of the administrative arrangements, had also been deemed by the United States
and the respective Members to be a necessary deterrent to circumvention. Since
its application would affect the restraint levels contained in the US' Article 2.1
notifications, these particular provisions were, in the view of the United States,
appropriately included in the administrative arrangements.

269. Noting that all the provisions of the administrative arrangements, includ-
ing those related to cooperation in the prevention of circumvention, had been
agreed between the Members concerned, the TMB observed that Article 5 of the
ATC contained detailed descriptions of the rules and procedures to be followed.
The TMB noted, inter alia, that Article 5.4 of the ATC seemed to provide some
flexibility in terms of remedies or agreed actions that could be foreseen in cases
when circumvention has occurred. It observed, however, that Article 5 contained
no reference to the possibility for the importing Member to impose triple charges
on quotas, as a deterrent to circumvention. The TMB noted in this regard that
this provision had not been utilized by the United States. The TMB recalled that
the United States had stated that when provisions of the administrative arrange-
ments were inconsistent with the ATC, the provisions of the ATC would apply.
The TMB understood that this statement applied to each and every provision of
the arrangements notified. The TMB expected, therefore, that all the provisions
of these administrative arrangements, including those related to circumvention,
would be implemented by the respective Members in conformity with the rele-
vant provisions of the ATC (see paragraph 221).

270. As noted in paragraph 266 above, Article 5 of the ATC provides a Mem-
ber with the possibility to refer the matter to the TMB for prompt review and
recommendation, when a mutually satisfactory solution is not reached in bilateral
consultations with respect to alleged circumvention.

271. The TMB received one such notification from Pakistan, in which Pakistan
referred, under Articles 5.4 and 8.5, to debits made by the United States to Paki-
stan's quotas for US category 361 (bedsheets) on account of alleged circumven-
tion by Pakistani companies. The TMB started to consider this notification at its
meetings in February and March 1996, to which delegations from both Members
participated. At its March meeting, the TMB was informed by the two delega-
tions that, following consultations, a mutually satisfactory understanding had
been reached between them, and that this understanding would be notified to the
TMB (G/TMB/R/10 and 11). The TMB received a notification regarding this
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understanding from the United States in October 1996, but Pakistan requested,
with the consent of the United States, that the TMB defer the consideration of
this notification, as there was a possibility that the two Members would submit a
joint notification to the TMB. On 24 July 1997 a communication was received
from Pakistan on the same matter. The communications by both Members will
be considered by the TMB at a subsequent meeting.

272. In the discussion of the Council for Trade in Goods in the Autumn of
1996, some Members expressed concern that the effective implementation of the
ATC also depended on exporting Members adopting effective measures to pre-
vent circumvention of the ATC. It was stated that transhipment, in particular,
was a large and growing problem, much bigger than the amount of imports
which had been subject to charge-back on quotas. Members had committed
themselves in the ATC to establish the necessary mechanism regarding this prob-
lem and they should abide by this and commit themselves to closer cooperation
in this area. In response, it was stated that the concerned Members continued to
fully implement anti-circumvention measures. They had fully cooperated with
their trading partners in combatting and redressing situations which might sug-
gest the existence of circumvention. They reaffirmed their commitments to close
cooperation but stated that recourse to the remedies provided for in the ATC was
the proper course to follow. One the of the main problems was the subjective
manner in which the circumvention provisions were being interpreted and ap-
plied. The magnitude of the problem should not be exaggerated and the imple-
mentation of the ATC could not be made conditional on effective anti-
circumvention measures.

273. The TMB noted that in the view of some Members, as expressed in the
discussion held in the Council for Trade in Goods referred to above, circumven-
tion and, in particular, transshipment, was a large and growing problem. How-
ever, the TMB observed that apart from the case of alleged circumvention men-
tioned in paragraph 271 above, no other case had been brought before the TMB
pursuant to the provisions of Article 5 as of the date of adoption of this report.

VIII. IMPLEMENTATION OF THE PROVISIONS OF ARTICLE 7

A. THE PROVISIONS OF ARTICLE 7

274. Article 7.1 states that "as part of the integration process and with refer-
ence to the specific commitments undertaken by the Members as a result of the
Uruguay Round, all Members shall take such actions as may be necessary to
abide by GATT 1994 rules and disciplines so as to: (a) achieve improved access
to markets for textile and clothing products through such measures as tariff re-
ductions and bindings, reduction or elimination of non-tariff barriers, and facili-
tation of customs, administrative and licensing formalities; (b) ensure the appli-
cation of policies relating to fair and equitable trading conditions as regards tex-
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tiles and clothing in such areas as dumping and anti-dumping rules and proce-
dures, subsidies and countervailing measures, and protection of intellectual prop-
erty rights; and (c) avoid discrimination against imports in the textiles and cloth-
ing sector when taking measures for general trade policy reasons".

275. Article 7.2 requires Members to notify the TMB of such actions referred
to in Article 7.1 "which have a bearing on the implementation of this Agree-
ment". If these actions had been notified to other WTO bodies, a summary, with
reference to the original notification, would be sufficient to fulfil the require-
ments under this provision. Any Member can make reverse notifications to the
TMB in this regard.

276. Article 7.3 further provides that where any Member considers that another
Member has not taken the required actions and that the balance of rights and
obligations under the ATC has been upset, that Member may bring the matter
before the relevant WTO bodies and inform the TMB. Any subsequent findings
or conclusions by the WTO bodies are to form a part of the TMB's comprehen-
sive reports on the implementation of the ATC during the respective stages of
integration.

B. NOTIFICATIONS BY MEMBERS PURSUANT TO ARTICLE 7.2

277. No notifications or reverse notifications were received under this provi-
sion in 1995 and 1996. Towards the end of 1996 and in anticipation of the cur-
rent report, the TMB discussed, inter alia, the availability of information pertain-
ing to the application of GATT 1994 rules and disciplines in the context of Arti-
cle 7 of the ATC. It requested the Secretariat to prepare a compilation of notifi-
cations received by certain WTO bodies, and of the relevant portions of their
reports which would be relevant in the context of the preparation of this report.
Further, the TMB decided to send to Members a reminder regarding notification
requirements under some ATC provisions, recalling, inter alia, the notification
provisions of Article 7.2.

278. Accordingly, a compilation of references to textiles and clothing in notifi-
cations to and reports on meetings of other WTO bodies was provided to
TMB members and the reminder was sent to all WTO Members (G/TMB/11,
dated 14 February 1997).

279. Responses to the reminders were provided by Colombia, Egypt, the Euro-
pean Community, India, Mauritius, New Zealand, Pakistan and Peru, some parts
of which addressed issues related to Article 7. In their responses, Colombia,
New Zealand and Peru provided, inter alia, information on their implementation
of Article 7.1; Egypt noted with reference to Article 7.2 that it had not made any
notifications relevant to textiles to other WTO bodies; the European Community
expressed concern about the lack of implementation of the provisions contained
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in Article 7; India commented on the increasing resort to the initiation of anti-
dumping procedures; Pakistan provided views on the impact of the integration
programmes of the major importers on market access; and Mauritius noted that
it had not made any reverse notifications pursuant to Article 7.2 to the TMB.

1. Implementation of the Provisions Relating to Market Access
(Article 7.1(a))

280. In response to the reminder and relevant to Article 7.1(a), Colombia
stated that it had bound the 1,208 tariff items relating to products covered by the
ATC, and had implemented its obligations maintaining tariffs at rates lower than
the bound ones. In addition, it maintained no quantitative restrictions on imports
and had no import licensing requirements. The European Community expressed
concern that certain Members did not consider the obligation to achieve im-
proved access to markets for textile and clothing products as an important part of
the integration process, as set out in Article 7. Thus, according to the European
Community, there was a concern that while the stages of integration would en-
sure the integration of the sector as far as the abolition of restrictions was con-
cerned, certain Members would have done little or nothing to improve conditions
for access to their own markets for imports. Some were in fact in the process of
reducing that access. This effect could be observed, in the view of the European
Community, over a broad range of issues such as increases in tariff rates (either
going beyond bound rates or not), the introduction of labelling and certification
requirements, changes in the rules of origin and maintenance of balance-of-
payments provisions affecting textiles and clothing. New Zealand commented on
its textile policy, that quantitative restrictions had been removed for some time
and import licensing requirements had also been removed for textiles in 1991
and clothing in 1992. Textile and clothing tariffs would be reduced by
50 per cent by the year 2000 when maximum textile tariffs would be 10 per cent
and clothing tariffs 15 per cent. In addition, the specific tariffs on most items of
children's clothing had been removed. New Zealand had decided not to retain
the right to use the ATC safeguard mechanism. Pakistan expressed its concern
that the integration schedules of the major importing countries were not resulting
in enhanced market access and such "backloading" would cause problems in the
final stages. Peru noted that it did not maintain any non-tariff barriers or import
licensing systems while certificates of origin for certain fabrics applied only to
products subject to anti-dumping and/or countervailing duties.

281. Also with reference to the provisions of Article 7.1(a), the TMB had
noted in its 1996 report, prepared in the context of the Singapore Ministerial
Conference (G/L/113, paragraph 99), the conclusions reached by the Committee
on Market Access in April 1995. According to that Committee, in supervising
the implementation of concessions relating to tariffs and non-tariff measures, the
approach to be followed was to rely on cross- or reverse-notifications to identify
problems that might arise out of the implementation of these concessions. From
the information available to the TMB, no such cross- or reverse-notification had
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been submitted up to that date, or since then, to the Committee on Market Ac-
cess.

282. As regards matters raised in, or notifications made to other WTO bodies,
the TMB noted that, in March 1996, Korea expressed concern in the Committee
on Market Access that Ecuador had increased tariffs on a wide range of textile
products from Korea, Hong Kong and some non-WTO sources. The measures
were applied in a selective manner to imports from some countries and the in-
creased tariffs exceeded the bound ceiling level (G/MA/M/5). In Novem-
ber 1996, this matter (i.e. the reintroduction of the same measures for a further
period) was also raised in the Council for Trade in Goods (G/C/M/16). In paral-
lel, Korea referred this issue to the TMB (for details refer to paragraphs 166 to
170). Also in March 1996, the European Community had raised in the Commit-
tee on Market Access complaints from its industry that Argentina had been ap-
plying higher ad valorem rates for certain textiles, footwear and leather products
than the bound specific duties (G/MA/M/S). This matter was also raised in the
Council for Trade in Goods by the United States and Korea (G/C/M/11) (for de-
tails of subsequent actions taken by the European Community and the
United States refer to paragraph 293 below). The TMB was also aware of a noti-
fication made to the Committee on Market Access by Indonesia (G/MA/SP/1)
informing that Body of improvements in Indonesia's tariff concessions on textile
and clothing products.

283. From notifications addressed to and reports adopted by other
WTO bodies, the TMB understood that a number of Members had also reported
measures to other bodies which may also be relevant in the context of the im-
plementation of the ATC. India notified the Committee on Balance-of-Payments
Restrictions, and informed the TMB, that, inter alia, the imports of several tex-
tile and clothing items, previously covered by quantitative restrictions in terms of
GATT Article XVIII:B, had been liberalized in February 1995 with a number of
fibres, yarns and industrial fabrics permitted to be imported freely by all persons
without an import licence and a number of fabrics, made-ups and garments per-
mitted to be imported against special import licence (WT/BOP/N/11 and Corr.1;
WT/BOP/N/24).  According to notifications to the Committee on Bal-
ance-of-Payments Restrictions, Nigeria had taken steps to liberalize its import
regime by, inter alia, removing textiles from the import prohibition list
(WT/BOP/R/25); Pakistan had notified a list of products, including products
covered by the ATC, on which import restrictions were applied for balance-of-
payment reasons (WT/BOP/N/14) and had referred to the elimination of certain
products from its Negative List, with the imports of most textile items being al-
lowed as from 1994-1995 (WT/BOP/15, paragraph 61); Poland's comprehensive
import surcharge regime, introduced prior to the entry into force of the
WTO Agreement, had been progressively reduced at the beginning of 1995 and
1996 and was eliminated by 31 December 1996 (WT/BOP/N/16); Tunisia had
reported that the list of products subject to import restriction (List B) had been
shortened in November 1995 by eliminating made-up textile products
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(WT/BOP/15). The Slovak Republic had notified the Committee that its import
surcharge on consumer goods and foodstuffs (implemented as from March 1994)
would be reduced in 1996 and removed on 1 January 1997 (WT/BOP/N/15).
Subsequently, in June 1997, the Slovak Republic submitted a notification to the
same Committee regarding the introduction of an import deposit scheme, cover-
ing also a number of ATC products. The Czech Republic had also notified an
import deposit scheme which also covered a number of ATC products. Hungary
undertook to progressively reduce its import surcharge measure, introduced in
March 1995, beginning on 1 January 1997, with full elimination of the measure
as of 1 July 1997 (WT/BOP/R/17 and WT/BOP/N/26). Bulgaria notified in
March 1997 the application of a comprehensive import surcharge regime.

284. South Africa had notified that it had carried out a progressive phase out of
its import surcharge measure and finally abolished it on 1 October 1995. Turkey
also progressively reduced its exceeded bindings to the bound rates as of
1 January 1997 and thereby disinvoked GATT Article XVIII:B on that date
(WT/BOP/N/22).

285. A number of Members provided notifications to the Committee on Import
Licensing which contained specific references to textiles and clothing. The
European Community notified, infer alia, the licensing procedures for imports of
textile products; in 1995, Cyprus provided lists of products subject to import
licensing and to quantitative restrictions, including both textile and clothing
products. Subsequently, in 1996, in a revised notification, only fishing nets re-
mained subject to import licensing. Malta listed its textile products subject to
licenses while Japan did the same for silk products. Hong Kong reported its sur-
veillance procedures which served as a back-up for its export control system.
Hungary explained that its system of import licensing was used in the context of
its global quota for consumer goods and Norway reported that licenses were re-
quired for textile and clothing products subject to quotas under the ATC and for
some other textile products for surveillance purposes. The Philippines required
licenses to import used or new rags, twine, etc. Slovenia reported that licenses
were required for certain textile and clothing products which were subject to
quantitative restrictions.

286. The TMB also was aware of 21 notifications relating to textile and cloth-
ing products to the Committee on Technical Barriers to Trade by
ten WTO Members (the Czech Republic, the European Community, Finland,
Germany, India, Japan, Korea, Mexico, the Slovak Republic and the
United States). Eighteen of these notifications provided information on stan-
dards for testing or certification for textile or clothing products, two referred to
labelling requirements and one to changes in rules of origin. The Body also ob-
served that information had been provided to Members through submissions to
the Committee on Regional Trade Arrangements on the implementation of pro-
visions relating to textiles and clothing trade in several customs unions and free-
trade areas.
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2. Implementation of the Provisions of Article 7.1(b)

287. In response to the TMB's request for information (paragraph 278 above),
one Member (Colombia) stated that it had not used anti-dumping or countervail-
ing measures in the textiles and clothing sector. In addition, another Member
(India) noted the increasing resort to the initiation of anti-dumping procedures,
used, in its view, in a protectionist way. In some cases new actions were being
initiated shortly after the termination of earlier ones. It was considered that
anti-dumping measures could be "far more potent" than quota restraints. The
concern was expressed that anti-dumping actions would replace the quotas, thus
neutralizing the impact of the removal of the quantitative restraints. Also in re-
ply to the TMB's request for information, another Member (the European Com-
munity) stated that it operated the anti-dumping instrument within a narrowly-
defined legislative framework, which was in line with its WTO commitments
and ensured a fair and transparent procedure.

288. Apart from the observations referred to in paragraph 287, the TMB re-
ceived no notifications referring to specific actions taken within the areas of the
WTO referred to in Article 7.1(b) and no references to notifications made else-
where in terms of Article 7.2. Members' semi-annual reports to the Committee
on Anti-Dumping Practices revealed, however, a number of anti-dumping meas-
ures involving textile and clothing products. In total, 12 Members (Argentina,
Brazil, Canada, the European Community, Japan, Korea, Mexico, New Zealand,
the Philippines, South Africa, Turkey and the United States) had introduced or
continued to maintain anti-dumping actions on one or more textile and clothing
products. These measures affected 15 exporting Members (Bangladesh, Brazil,
Egypt, Hong Kong, India, Indonesia, Japan, Korea, Malaysia, Pakistan, Portugal,
Romania, Thailand, Turkey and the United States).

289. Concerns had also been expressed by several Members that the closure
and subsequent rapid reopening of anti-dumping proceedings could lead to sys-
tematic "trade harassment" over several years until such time as the investigating
authorities were in a position to prove the allegations made (see the discussions
on the "Statement by Indonesia on Selected European Union (EU) Anti-
Dumping Practices", supported by Hong Kong, India, Japan, Korea and Malaysia
speaking on behalf of the ASEAN countries, in October 1996 in the Committee
on Anti-Dumping Practices relating to proceedings by the European Community
in respect of certain cotton fabrics from several Members: G/ADP/M/9). In re-
sponse, the Member responsible for the proceedings (EC) had stated, inter alia,
that the provisions of the Anti-Dumping Agreement had been met, and had in-
vited a clear statement whether there was any suggestion of a breach of the Anti-
Dumping Agreement or the General Agreement.

290. Four Members (Argentina, Cote d'Ivoire, the European Community and
the United States) had provided notifications to the Committee on Subsidies and
Countervailing Measures describing measures taken which had specific reference
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to the sectors of textiles and clothing (initiation, provisional/final measures, ter-
mination/case withdrawal). These involved ten exporting Members (Argentina,
Bangladesh, Brazil, India, Mexico, Pakistan, Peru, Sweden, Thailand and Tur-
key). In addition, a number of Members notified a range of programmes to pro-
mote general assistance to their industries (research and development, marketing,
education, etc.) which would be available either specifically or among others to
their textile and clothing industries.

291. In the Council for Trade-Related Aspects of Intellectual Property Rights,
a number of Members took the opportunity to pose questions during the review
of legislations on trademarks, geographical indications and industrial designs on
other Member's measures to protect textile designs. Subsequently, the responses
to these questions were reproduced in working documents of that Council.

3. Implementation of the Provisions of Article 7.1(c)

292. No notification was addressed to the TMB regarding the implementation
of the provisions contained in Article 7.1(c). On the basis of information avail-
able to it, the TMB was not aware of any failure to comply with the obligation to
avoid discrimination against imports in the textiles and clothing sector when tak-
ing measures for general trade policy reasons.

C. ISSUES BROUGHT TO THE ATTENTION OF THE TMB
PURSUANT TO ARTICLE 7.3

293. The TMB was informed of actions instituted by the European Community
and the United States in respect of certain measures taken by Argentina regard-
ing textiles, clothing and footwear products. In October 1996, the United States
had requested consultations with Argentina pursuant to Article 4 of the DSU,
Article XXII:1 of GATT 1994 as well as provisions of the TBT Agreement, the
Agreement on the Implementation of Article VII of GATT 1994 and the ATC,
regarding measures implemented by Argentina affecting, inter alia, textile and
clothing imports. These measures included, according to the US' request, the
imposition of specific duties in excess of the bound ad valorem rate, and imposi-
tion of an ad valorem statistical tax. The European Community and Hungary
requested to join in these consultations. In January 1997, the United States re-
quested that a panel be established and this was done in February 1997
(WT/DS56/- series). In April 1997, the European Community also requested
consultations with Argentina on this matter, citing Article 4 of the DSU, Arti-
cle XXII:1 of GATT 1994, the TBT Agreement and the ATC, referring in par-
ticular to problems arising from the imposition of specific duties in excess of the
bound rates and also to labelling requirements. The United States requested to
join in these consultations (WT/DS77/- series).
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D. WTO MEMBERS COMMENTS ON COMPLIANCE WITH
REQUIREMENTS OF ARTICLE 7 OF THE ATC

294. In the Council for Trade in Goods, in the context of a discussion on the
implementation of the ATC, certain Members raised the question of the compli-
ance with the provisions of its Article 7 (G/L/134, paragraphs 16.30 to 16.33).

295. In this discussion, some Members "stated that an important element of the
ATC was increased opening of the textiles markets of all WTO Members.
... Concerns were expressed that some exporting Members had not complied
with their obligations under Article 7. In examining the extent to which the
commitment to achieve improved access to markets had been complied with,
attention should also be paid to any instances where de facto market access had
been reduced through the raising of applied tariff rates, in addition to the reduc-
tion or elimination of non-tariff barriers. One Member had invited exporting
Members to make it clear in what way they would be prepared to give effect to
this commitment. A trade-off for the progressive liberalization of restraints by
importing Members was the removal of various impediments to textile imports
by exporting Members".

296. Another view, in response to the foregoing, was that "... the Uruguay
Round results constituted a total package with a general equilibrium between
rights and obligations for all Members. Benefits given to certain Members in the
ATC through progressive integration of the textile and clothing trade into the
ATC were trade-offs for the obligations these Members had undertaken in other
Agreements. Besides, Article 7 explicitly referred to 'specific commitments un-
dertaken by Members as a result of the Uruguay Round' and therefore there was
no obligation on the part of any Member to provide additional market access
over and above the commitments already included in its Schedule of Commit-
ments. International trade could not be conducted on a basis of sectoral reciproc-
ity. There had been notifications expressing appreciation to certain exporting
Members for having provided effective access in their markets for textile and
clothing products. No provisions in the ATC required that the integration be
conditional on the removal of impediments to textile imports by exporting Mem-
bers. The approach undertaken by importing Members at offering more mean-
ingful integration in exchange for greater market access in exporting Members
was not justified. The suggestion that attention should also be paid to increased
applied tariff rates was rejected because the multilateral trading system had, as
its cornerstone, the concept of bindings of tariffs. It was the right of any Mem-
ber to apply any rates so long as these were within the bound levels in its sched-
ule. Applied rates could fluctuate depending on the revenue and development
needs of Members".
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E. COMMENTS BY THE TMB

297. While noting the concerns expressed by some Members in this regard (see
paragraphs 280 and 295 above), the information submitted or available to the
TMB suggests that, apart from the issues raised in the Council for Trade in
Goods and in the Market Access Committee (see paragraph 282 above), the im-
plementation of specific market access commitments undertaken as a result of
the Uruguay Round and affecting the products covered by the ATC has not given
rise to particular problems.

298. As to the "maintenance of balance-of-payment provisions affecting tex-
tiles and clothing" and the increases in tariff rates beyond the bound rates, as
raised by a Member in its response to the TMB, the TMB observed that these
issues were dealt with in other appropriate WTO bodies, under the relevant pro-
visions of GATT 1994.

299. The TMB also noted the concerns expressed in the Committee on Anti-
Dumping Practices as well as those formulated by one Member in its communi-
cation to the TMB regarding the use of anti-dumping procedures and their poten-
tial effects. It recalled that taking such actions as may be necessary to abide by
GATT 1994 rules and disciplines, so as to ensure the application of policies re-
lating to fair and equitable trading conditions as regards textiles and clothing in
the area of dumping and anti-dumping rules and procedures, as referred to in
Article 7.1(b), is an obligation to be respected by all Members. The TMB ob-
served that no notification or reverse notification indicating a bearing of such
measures on the implementation of the ATC had been addressed to it pursuant to
Article 7.2. It also observed that the consistency or otherwise of measures with
the relevant provisions of GATT 1994 and/or the applicable Uruguay Round
Agreements, is a matter which may be brought before the relevant WTO bodies,
in which case the TMB shall be informed accordingly.

300. The TMB observed furthermore that the compliance of Members with the
notification requirements of Article 7.2 had not been satisfactory. The TMB ex-
pressed the hope that progress would be achieved in this regard in the upcoming
period.

IX. IMPLEMENTATION OF PARTICULAR PROVISIONS IN THE
ATC RELATED TO SPECIAL INTERESTS OF CERTAIN WTO
MEMBERS

A. LEAST-DEVELOPED COUNTRY MEMBERS

301. The provisions of the ATC explicitly mentioning the least-developed
country Members can be summarized, as follows:
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(@)  The third preambular paragraph recalls that "it was agreed that
special treatment should be accorded to least-developed country
Members";

(b) A footnote to Article 1.2 specifies that to the extent possible, ex-
ports from least-developed country Members may also benefit
from this provision. (According to Article 1.2, the provisions of
Article 2.18 (improved access for small suppliers) and 6.6(b) (dif-
ferential and more favourable treatment in the fixing of the eco-
nomic terms of restraint agreed pursuant to Article 6) should be
used in such a manner as to permit meaningful increases in access
possibilities for small suppliers and the development of commer-
cially significant trading opportunities for new entrants in the field
of textiles and clothing trade);

(c)  Article 6.6(a) provides that in the application of the transitional
safeguard, least-developed country Members shall be accorded
treatment significantly more favourable than that provided to the
other groups of Members referred to in the same Article, prefera-
bly in all its elements, but at least, on overall terms.

302. As to the implementation of the provisions detailed in paragraph 301, the
following observations can be made:

1. Articles 6.6(a) and 6.6(b)

303. Since no safeguard action has been notified by any Member on imports
from any least-developed country Member during the period under review, this
paragraph, therefore, has not been applied.

2. Article 2.18

304. To the extent that least-developed country Members are concerned by the
implementation of this provision, the TMB has noted that only Canada and the
United States had notified restrictions under Article 2.1 vis-a-vis least-developed
country Members, and that:

(a)  Canada notified restrictions on imports from Bangladesh, Lesotho,
and Myanmar. Improvement in access in the sense of Article 2.18
was provided with respect to exports from Lesotho and Myanmar
through the advancement by one stage of the growth rates set out
in Article 2.13;

(b)  The United States notified restrictions on imports from Bangla-
desh, Haiti and Myanmar. Improvement in access in the sense of
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Article 2.18 was provided with respect to exports from Haiti
through the advancement by one stage of growth rates set out in
Article 2.13.

305. In the discussion of the Council for Trade in Goods on issues related to
the implementation of the ATC, it was recalled that the ATC provided that, to
the extent possible, exports from a least-developed country Member might also
benefit from the provisions of Article 2.18 (concerning improved growth in
quota levels) so as to permit meaningful increases in access possibilities for such
Members. Provisions on special treatment of LDCs had also been provided in
the preamble, in the footnote to Article 1.2 and in Article 6.6(a). These provi-
sions did not specify the precise modalities for according such treatment, but one
way might be to review the quotas in place, including more favourable growth
rates. In the Marrakesh Declaration, Ministers had recognized the importance of
the implementation of special provisions for the LDCs and had declared their
intention to continue to assist and facilitate the expansion of their trade and in-
vestment opportunities. They had agreed to keep under regular review by the
Ministerial Conference and the appropriate bodies of the WTO the impact of the
results of the Uruguay Round on the LDCs with a view to fostering positive
measures to enable them to achieve their development objectives. Positive
measures were required to stop the further marginalization of LDCs, whose inte-
gration into the global trading system would be in the interest of all WTO Mem-
bers.

306. Inresponse, it was stated that Members were abiding now and would con-
tinue to abide by the best endeavour provisions in favour of LDCs. One Member
added that although it maintained restraints on certain textile exports of an LDC
Member, that Member, although being a very large supplier, had unusually free
access and benefitted from initial quota growth rates in excess of 8 per cent.
Another Member added that it had no restraints on LDCs and that it applied zero
tariffs. This position was kept under review with a view to examining whether
the relaxation of the GSP system would be possible to further benefit textile ex-
ports from certain LDC Members and non-Members (G/L/134, paragraphs 16.18
and 16.19).

307. The TMB noted that the comprehensive and integrated WTO plan of ac-
tion for the least-developed countries adopted by the Ministerial Conference in
Singapore on 13 December 1997 states, inter alia, that "WTO Members should
endeavour to make use, when possible, of the relevant provisions of the Agree-
ment on Textiles and Clothing to increase market access opportunities for
least-developed countries" (WT/MIN(96)/14).

308. The TMB recalls the particular importance of a full and faithful imple-
mentation of the provisions of the ATC in favour of least-developed country
Members, as well as the relevant provisions of the plan of action for the least-
developed countries, and invites Members to examine the possibilities for pro-
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viding, whenever possible, substantially increased market access opportunities
for the textile and clothing products of the least-developed country Members. In
such cases the TMB expects that it will be notified accordingly.

B. SMALL SUPPLIERS AND NEW ENTRANTS

309. Article 2.18 of the ATC is primarily intended to provide improvement in
access to exports of a specific group of countries, as defined in the Article itself
(i.e. Members whose restrictions represent 1.2 per cent or less of the total vol-
ume of the restrictions applied by an importing Member as of 31 December 1991
and notified under Article 2). (For the implementation of Article 2.18, see Chap-
ter IV, paragraphs 206 to 213.)

310. Article 6.6(b) provides that, if a safeguard measure is taken on imports
from Members whose total volume of textile and clothing exports is small in
comparison with the total volume of exports of other Members and who account
for only a small percentage of total imports of that product into the importing
Member, differential and more favourable treatment shall be accorded in fixing
the level of the restraint, its growth rate and the applicable flexibility provisions.
The Members corresponding to this definition are not necessarily the same as the
Members envisaged in Article 2.18. The TMB received no information as to
whether or not the Members with respect to which the United States and Brazil
had introduced restrictions under Article 6 fell within the definition in Arti-
cle 6.6(b), and whether, consequently, the provisions of Article 6.6(b) had been
implemented. The TMB observed, however, that the Members with respect to
which Brazil had introduced safeguard measures did not seem to fall within this
definition.

311. In the discussion of the Council for Trade in Goods on issues related to
the implementation of the ATC, it was recalled that, according to Article 1.2,
meaningful increases in access possibilities must be provided for small suppliers,
using the provisions of Articles 2.18 and 6.6(b). Concern was expressed that the
only way to determine if the provisions were being complied with was to receive
notifications from Members imposing or maintaining restrictions, indicating the
way in which "meaningful increases" in access possibilities were being imple-
mented. In response it was stated that the Members were abiding now and would
continue to abide by their obligations to small suppliers (G/L/134, para-
graphs 16.16 and 16.17).

C. COTTON-PRODUCING EXPORTING MEMBERS

312. Article 1.4 provides that "the particular interests of the cotton-producing
exporting Members should, in consultation with them, be reflected in the imple-
mentation of the provisions of this Agreement".
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313. In the discussion of the Council for Trade in Goods on issues related to
the implementation of the ATC, some Members pointed out in this regard, that as
was clear from the wording of Article 1.4, the onus of consultations was on the
importing Member integrating products into GATT 1994. Concern was ex-
pressed that no such consultation had been notified, nor held. The TMB had
received no notifications relating to the implementation of this provision. It was
further stated that it should have sought information from Members concerned.
Therefore, the requirements of this provision had not been fulfilled and the par-
ticular interests of the cotton-producing exporting Members had not been re-
flected in the implementation of the provisions of the ATC. In response, some
other Members stated that this provision had been faithfully implemented. No
specific consultations had been requested from any Member with respect to this
provision. Some Members had held consultations with a number of countries
which they considered to be relevant to Article 1.4. There was no obligation to
notify the TMB and no Member had taken this issue to the TMB (G/L/134, para-
graphs 16.20 and 16.21).

314. In reply to the TMB's request for information regarding the implementa-
tion of particular provisions of the ATC, including its Article 1.4, one Member
stated that the TMB should pay due attention as mandated in Article 1.4, in re-
flecting the particular interests of the cotton-producing exporting Members in the
implementation of the provisions of the ATC, including the review of the first
stage of integration. In the view of another Member, the major importing coun-
tries had not allowed any special concessions to cotton-producing and exporting
countries, which would have been in conformity with the letter and spirit of the
ATC. On the contrary, certain non-cotton producing countries had been pro-
vided free market access in countries like the European Community for catego-
ries in which they competed with that Member. The result was that they had a
larger access to the importing countries than the countries which were facing
quantitative restrictions. Whereas the justification for such treatment was on the
basis of these countries being LDCs, the whole justification of maintaining strin-
gent quantitative restrictions on the competition needed to be reassessed.

315. In reply to additional specific questions posed by the TMB, one Member
(Canada) stated that it had held consultations with exporting countries in 1990
to 1993, prior to the notification by Canada of the restrictions pursuant to Arti-
cle 2.1, consultations during which cotton-producing exporting countries had
ample opportunity to raise issues and concerns as well as their particular inter-
ests. As a result of these consultations, a number of improvements had been
made to existing restraints in order to accommodate exporters' requests. It
should be noted that Canada's restraint category structure, with few exceptions,
did not differentiate products according to fibre type. In most cases where cot-
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ton-specific products were restrained, the affected Members did not appear to be
cotton-producing exporting countries. The bulk of imports of the category liber-
alized as a result of Canada's first stage of integration were cotton products, and
more than half of the imports of tailored-collar shirts* were also cotton products.
Canada remained willing to listen and discuss the particular interests of the cot-
ton-producing exporting Members and, should particular interests be made
known, would be prepared to consult with the interested Members. Another
Member (the European Community) had stated that prior to the entry into force
of the ATC, and also as a part of its determination of its second stage of integra-
tion, it had held consultations with cotton-producing exporting Members, during
which no particular concern or factor had been expressed regarding the imple-
mentation by the European Community of the provisions of the Agreement, in
particular Article 1.4; no further consultations were sought concerning this pro-
vision. The position expressed by one Member that certain non-cotton produc-
ing countries had been provided free market access in countries like the Euro-
pean Community for categories in which they competed with that Member was a
result of the restrictions existing prior to the entry into force of the ATC, not
from any perceived discrimination between cotton-producing and non-cotton
producing countries. A third Member (Norway) stated that during the consulta-
tion process that had preceded the entry into force of the ATC, and through a
process of bilateral consultations, a number of bilateral restrictions had been re-
scinded, and the provisions for growth and flexibility improved, to the benefit of
the exporting countries. In addition, the limitations on the combined use of
carryover, carry forward and swing had also been removed. In particular, con-
sultations were held in 1994 with one cotton-producing exporting country re-
garding knitted bed linen, of which that country was an important supplier of the
cotton products to Norway. As a result of these consultations, the restraint on
knitted bed linen had been removed. Further liberalization had been pursued by
Norway after the establishment of the WTO. Prior to the elimination of restric-
tions made pursuant to Article 2.15 (see Chapter IV), Norway consulted with all
WTO Members subject to restrictions. A fourth Member (the United States)
stated that both before and after the entry into force of the ATC it had held nu-
merous consultations with cotton-producing exporting countries. The United
States took its obligations seriously under Article 1.4 and this had constituted the
background against which these consultations had been concluded. At no time in
any of these consultations had any party felt it necessary to directly invoke Arti-
cle 1.4. The United States was willing to enter into consultations with any cotton
producing country that wished to raise an issue pursuant to this Article.

316. On the basis of the above, it appears to the TMB that Members have dif-
ferent perceptions on how the particular interests of the cotton-producing export-
ing Members should be - and were - reflected in the implementation of the provi-
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See paragraph 41 above.

WTO BISD 1997 165



Decisions and Reports

sions of the ATC. The TMB notes in this respect that the Members maintaining
restrictions under Article 2 had stated that they were prepared to have consulta-
tions on this matter with the Members concerned. The TMB encourages inter-
ested Members to enter into consultations with a view to clarifying the issues
related to the implementation of Article 1.4. The TMB also recalls in this regard
that, should the need arise, the provisions of Article 8.4 are available for this

purpose.

D. WOOL-PRODUCING EXPORTING MEMBERS

317. The only explicit provision in the ATC referring to wool-producing de-
veloping country Members is Article 6.6(c), which provides that "with respect to
wool products from wool-producing developing country Members whose econ-
omy and textiles and clothing trade are dependent on the wool sector, whose
total textile and clothing exports consist almost exclusively of wool products,
and whose volume of textiles and clothing trade is comparatively small in the
markets of the importing Members, special consideration shall be given to the
export needs of such Members when considering quota levels, growth rates and
flexibility". No safeguard action has been notified under Article 6 on exports of
wool products from wool-producing developing country Members whose econ-
omy and textile and clothing trade are dependant on the wool sector, whose tex-
tile and clothing exports consist almost exclusively of wool products, and whose
volume of textile and clothing trade is comparatively small in the markets of the
importing Members. This provision has, therefore, not been of application.

E. MORE FAVOURABLE TREATMENT TO BE ACCORDED TO
RE-IMPORTS IN CASE OF RECOURSE TO THE PROVISIONS
OF ARTICLE 6

318. Article 6.6(d) states that "more favourable treatment shall be accorded to
re-imports by a Member of textile and clothing products which that Member has
exported to another Member for processing and subsequent reimportation, as
defined by the laws and practices of the importing Member, and subject to satis-
factory control and certification procedures, when these products are imported
from a Member for which this type of trade represents a significant proportion of
its total exports of textiles and clothing".

319. In reviewing the restraints agreed pursuant to Article 6.9 between the
United States and the Dominican Republic, Honduras, El Salvador, Colombia
(imports of cotton and man-made fibre underwear), Honduras (imports of
women's and girls' wool coats), and Guatemala (cotton and man-made fibre
skirts), the TMB noted that more favourable treatment had been provided to the
products envisaged in paragraph 6.6(d). This took the form of guaranteed access
levels (GALs), i.e. quantities of products of a category that a Member can export
to the United States provided the actual product shipped qualifies for such
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treatment, infer alia, by being made of "US components". When reviewing such
agreed restraints, the TMB observed that, except for Colombia, no growth rate
had been provided for with respect to GALs. However, according to indications
given by the US Government, GALs could be increased on request. Therefore, it
was the TMB's understanding that, upon request, the GALs would be increased
by no less than 6 per cent annually (except for the wool coats, where the GAL
should be increased by no less than 2 per cent annually).

320. The TMB noted, however, that according to the Panel Report on US re-
strictions on cotton and man-made fibre underwear against imports from
Costa Rica, adopted by the Dispute Settlement Body (see paragraph 96), the
United States had violated its obligations under Article 6.6(d) of the ATC, as the
restriction imposed on Costa Rican imports was identical to the level required
under Article 6.8 and did not make allowances for reimports in a quantitative or
any other way.

F.  SPECIAL TREATMENT AFFORDED TO MEMBERS WHICH
WERE NOT MEMBERS OF THE MULTIFIBRE ARRANGEMENT
(MFA)

321. Article 1.3 states that "Members shall have due regard to the situation of
those Members which have not accepted the Protocols extending ... the MFA
since 1986 and, to the extent possible, shall afford them special treatment in ap-
plying the provisions of this Agreement". The TMB received no information on
the extent to which recourse was made to this provision of the ATC. It can be
noted, however, that no action has been initiated pursuant to Article 6 against
imports of any Member falling under Article 1.3.

G. SPECIAL PROVISIONS IN FAVOUR OF DEVELOPING
COUNTRY MEMBERS

322. The brief overview provided in the previous sections of this Chapter also
indicates that some of the provisions of the ATC refer to a particular category of
Members. Apart from the provisions related explicitly to the least-developing
country Members, Members qualifying for the status of small suppliers and new
entrants were mostly developing countries/territories. The same applies to the
application of the subparagraphs under Article 6.6. Another provision which is
applicable only to developing countries is paragraph 3(a) of the Annex to the
ATC. This paragraph provides that actions under the transitional safeguard pro-
visions in Article 6 of the ATC shall not apply to developing country Member's
exports of handloom fabrics of the cottage industry, or hand-made cottage indus-
try products made of such handloom fabrics, or traditional folklore handicraft
textile and clothing products, provided that such products are properly certified
under arrangements established between the Members concerned. In accordance
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with this provision no safeguard action under Article 6 was introduced on such
products.

323. The TMB reiterated that, in addition to the provisions specifically de-
signed to provide favourable treatment to exports of textile and clothing products
from developing country and/or least-developed country Members, and in addi-
tion to the Articles already mentioned in this Chapter, there are several other
provisions in the ATC which, although not specifically applicable only to such
Members, could be applied in such a way as to provide favourable treatment, or
to be beneficial, inter alia, to them. Such provisions include, among others,
those related to the integration process (Articles 2.6, 2.7. 2.8 and 2.10), provi-
sions regarding growth rates (Articles 2.13 and 2.14), elimination of quantitative
restrictions (Article 2.15), phasing out of non-MFA restrictions (Article 3.2),
changes (i.e. reductions) in existing restrictions (Article 3.3), improved access to
markets and the application of policies relating to fair and equitable trading con-
ditions (Article 7.1) (G/L/113; WT/COMTD/W/17).

X. COMPLIANCE WITH NOTIFICATION REQUIREMENTS
UNDER THE ATC

324. The ATC contains a broad range of notification requirements to be com-
plied with by the Members. Most of these notification obligations are time-
bound, some others are ad hoc in nature.

325. In order to provide assistance, in particular to developing country and
least-developed country Members, the WTO Secretariat issued a Technical Co-
operation Handbook on Notification Requirements. The handbook consists of
self-contained sections - one per agreement - and the first set of these sections,
including, inter alia, that related to the ATC (WT/TC/NOTIF/TEX/1), was pub-
lished in August 1996.

326. In its report adopted and submitted to the Council for Trade in Goods, in
the context of the preparation of the Singapore Ministerial Conference, the TMB
stated the following:

"The implementation of the ATC cannot be monitored fully unless Mem-
bers comply with its notification requirements. In this respect, the overall
picture is a mixed one. On the one hand, the Members accounting for the
majority of international trade in textiles and clothing under the ATC
complied with the essential notification requirements of the ATC. A
number of notifications have, however, been addressed to the TMB after
the respective deadlines foreseen. In this respect the TMB observed that
its taking note of late notifications was without prejudice to the legal
status of such notifications. On the other hand, ... the TMB noted with
concern that an important number of Members had not provided any noti-
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fication. The TMB observed that the Secretariat had sent reminders to
Members on their notification obligations. The TMB expressed its seri-
ous concern that the absence of notifications or their late submission may
have implications for the implementation of the ATC." (G/L/113)

327. As recommended by the TMB, the Council for Trade in Goods took note
of the above observations and concerns and recalled to Members the particular

importance of strictly adhering to the notification requirements under the ATC
(G/C/M/14, paragraph 5.35).

328. In the context of the preparation for the present report, the TMB issued, in
February and in April 1997, a request for information to WTO Members, re-
minding them also of some notification obligations contained in the ATC
(G/TMB/11). The TMB received replies from eight Members.

329. It has to be observed that adherence to the notification obligations has not
improved over time. While 49 Members submitted notifications pursuant to Ar-
ticles 2.6 and 2.7, by 24 July 1997 (more than six months after the expiration of
the relevant deadline) only 40 Members had notified their second stage integra-
tion programme. In addition, there has been an increase in the number of late
notifications. This is regrettable as the non-compliance with notification re-
quirements, including the deadlines, may have serious implications on the im-
plementation of the ATC and on Members' rights and obligations arising there-
from.

330. The TMB suggests that the Council for Trade in Goods recall to Members
the particular importance, both legally and for transparency purposes, of strict
compliance with the notification requirements of the ATC.

XI. FUNCTIONING OF AND WORK CARRIED OUT BY THE TMB

331. According to Article 8.1, the TMB was established in order to supervise
the implementation of the ATC, to examine all measures taken under its provi-
sions and their conformity therewith, and to take the actions specifically required
of it by the ATC.

332. The composition of the TMB for the first stage of implementation of the
ATC (1995 to 1997) was decided by the General Council on 31 January 1995
(WT/L/26) and subsequently modified by the General Council on
6 February 1996 (WT/L/26/Add.1). Ambassador Andrés Szepesi was appointed
Chairman of the TMB for the same period by the General Council on
31 January 1995 (WT/GC/M/1). The list of TMB members, alternates, observers,
and successive changes, are contained in the reports of the TMB.
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A. WORKING PROCEDURES

333. The TMB devoted seven formal and several informal sessions of its first
meeting to the elaboration and adoption of its working procedures pursuant to
Article 8.2 (G/TMB/R/1).

B. DISCHARGING FUNCTIONS ON AN AD PERSONAM BASIS
1. TMB Working Procedures

334. Article 8.1 of the ATC states that TMB members discharge their function
on an ad personam basis. The working procedures adopted by the TMB specify
that “in discharging their functions ..., TMB members and alternates undertake
not to solicit, accept or act upon instructions from governments, nor to be influ-
enced by any other organisations or undue extraneous factors. They shall dis-
close to the Chairman any information that they may consider likely to impede
their capacity to discharge their functions on an ad personam basis. Should seri-
ous doubts arise during the deliberations of the TMB regarding the ability of a
TMB member to act on an ad personam basis, they shall be communicated to the
Chairman. The Chairman shall deal with the particular matter as necessary”.

2. Decision of the Council for Trade in Goods

335.  When adopting its working procedures, the TMB invited its Chairman to
submit to the Council for Trade in Goods the following for appropriate action:
“WTO Members which, pursuant to the decision of the General Council of
31 January 1995, appoint TMB members under Article 8.1 of the Agreement on
Textiles and Clothing accept that TMB members serve in their ad personam ba-
sis and not as government representatives. Consequently, they shall not give
TMB members instructions, nor seek to influence them, with regard to matters
before the TMB. The same applies to alternates.” This proposal was transmitted
to the Council for Trade in Goods in July 1995.

336. In the context of its annual report to the Council for Trade in Goods
(G/L/113, paragraph 107), the TMB requested the Council to take appropriate
action on this proposal. On 12 February 1997, the Council for Trade in Goods,
following consultations held by its Chairman, adopted a decision on the
ad personam status of TMB members, as follows: “WTO Members which, pur-
suant to the decision of the General Council of 31 January 1995, appoint TMB
members under Article 8.1 of the Agreement on Textiles and Clothing accept
that TMB members discharge their function on an ad personam basis and not as
government representatives. Consequently, they shall not give TMB members
instructions, nor seek to influence them, with regard to matters before the TMB.
The same applies to alternates” (G/C/W/20/Rev.1).
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3. Code of Conduct Adopted by the Dispute Settlement Body

337. The TMB took note of the decision of the Dispute Settlement Body on
3 December 1996 to adopt the Rules of Conduct for the Understanding on Rules
and Procedures Governing the Settlement of Disputes (WT/DSB/RC/1), in view
of the fact that such Rules apply, inter alia, to the Chairman of the TMB and
other members of the TMB secretariat called upon to assist the TMB in formulat-
ing recommendations, findings or observations pursuant to the ATC, as well as,
to the extent prescribed in the relevant Section of the Rules, to members of the
TMB (G/TMB/R/22, paragraph 17).

C. CIRCULATION OF REPORTS AND NOTIFICATIONS;
DERESTRICTION OF DOCUMENTS

1. Circulation of Reports

338. The TMB adopted reports of its meetings, which were circulated to WTO
Members for their information (G/TMB/R/1 to 33). The TMB adopts such re-
ports at the subsequent meeting at the latest, on the basis of a draft proposed by
the TMB secretariat incorporating the text of any recommendation, finding and
observation by the TMB; these texts themselves have already been adopted by
the TMB. The TMB’s reports are, therefore, normally circulated to WTO Mem-
bers more than a month after each meeting of the TMB. The TMB felt that this
time-lag was too long. It, therefore, authorized its Chairman on several in-
stances, in particular when the TMB had reviewed dispute cases between
WTO Members, to issue a note forwarding information on the TMB’s recom-
mendations, findings and observations to WTO Members (G/TMB/1 to 10, and
12).

339. The General Council decided at its meeting on 15 November 1995 on
procedures to be followed by the relevant WTO bodies for an annual overview of
WTO activities and for reporting under the WTO (WT/L/105). Pursuant to this
decision, the first annual report of the TMB was submitted in November 1995
and is contained in document G/L/40. The second annual report was submitted in
October 1996, also in the context of the reporting procedures for the Singapore
Ministerial Conference (WT/L/145), and is contained in document G/L/113.

2. Circulation of Notifications

340. In conformity with its working procedures (G/TMB/R/1 and 11), notifica-
tions received by the TMB pursuant to Articles 2.1, 2.2, 2.7(a) and (b), 2.8(a)
and (b), 2.10, 2.11, 2.15, 3.1, 3.3, 3.4, 6.1 and 7.2 of the Agreement have been
circulated to WTO Members without delay, it being understood that the TMB
may examine or review these notifications at a later stage. Notifications ad-
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dressed to the TMB for review other than those above were, after such review,
transmitted to WTO Members.

3. Derestriction

341. Following the decision adopted by the General Council at its meeting on
18 July 1996, the TMB considered the question of the derestriction of its work-
ing documents (G/TMB/W/- and G/TMB/SPEC/- series). The TMB recalled that
in adopting its own working procedures on 13 July 1995 it had agreed that it
would " ... decide on the implementation of the decision of the General Council
on derestriction of documents when the General Council has adopted its decision
on this matter” (G/TMB/R/1). The TMB took note of the General Council’s
decision and decided that it would act in full compliance with it (G/TMB/R/16).

D. WORKLOAD; NUMBER OF MEETINGS, SCHEDULING OF
MEETINGS

342.  Until the end of July 1997, the TMB had held 35 meetings totalling over-
all 129 working days. It had completed its review of seven safeguard measures
introduced pursuant to Article 6.10, as well as two safeguard measures imposed
under Article 6.11. The TMB also reviewed six matters referred to the TMB un-
der Article 8, for which it had invited participation of the Members concerned, in
accordance with its working procedures. It further reviewed nine restraint meas-
ures agreed and notified pursuant to Article 6.9, as well as five restraint measures
agreed under Article 6.11. In addition the TMB reviewed, inter alia, 46 notifica-
tions made pursuant to Articles 2.6 and 2.7(a) and (b), 19 notifications under
Articles 2.8(a) and 2.11 (the TMB has also started the review of 23 additional
notifications under that Article, and one under Articles 2.8(b) and 2.11), 29 noti-
fications under Article 3.1, and taken note of 65 administrative arrangements
notified under Article 2.17, as well as of 64 notifications under Article 6.1. For
this purpose, the TMB in many instances sought additional information or expla-
nations from the Members before the review could be completed. This in many
cases led to modifications of the original notifications, with a view to bringing
them in line with the relevant provisions of the ATC.

343. In its report to the CTG in 1996, the TMB noted that an organizational
aspect had also a bearing on its work. A number of TMB members were nomi-
nated by WTO Members represented by small delegations. These members had,
in addition to the TMB, a number of other important duties to perform in their
capacity as representative of their country or territory. While the TMB, in com-
pliance with the decision of the General Council, submitted well in advance its
tentative schedule of meetings for 1996, this was often not accommodated in the
WTO schedule of meetings. On a number of occasions, meetings of two or three
other WTO bodies took place in parallel with TMB meetings, making it difficult
for some members or alternates to participate in TMB meetings. The TMB,
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therefore, had recommended that in order to facilitate its work, due consideration
should be given to the schedule of meetings of the TMB in the WTO’s overall
schedule of meetings (G/TMB/113, paragraph 119). The Council for Trade in
Goods took note of this recommendation at its meeting on 15 October 1996
(G/C/M/14, paragraph 5.37), but scheduling difficulties remain.

E. TRANSPARENCY

344. As noted in its report to the Council for Trade in Goods in 1996, the TMB
has made substantial efforts to ensure and to improve the transparency of its pro-
ceedings. It has decided to circulate most of the notifications received to WTO
Members without delay, as reflected in its working procedures. It has also tried
to provide as much information as possible in its reports, reproducing in particu-
lar the views of the parties to a dispute, and also giving, to the extent possible,
the reasons for the decisions reached by consensus. Furthermore, the concern for
transparency was germane to the fact that in developing its working procedures
the TMB agreed that, in dispute cases, representatives of the Members involved
could be present and participate in the discussion, within certain limits, through-
out the review, up to, and in some cases, including, the drafting of the recom-
mendations. The TMB had also authorized its Chairman to circulate a note to
WTO Members immediately following the conclusion of its review of dispute
cases, so that its recommendations or findings would be available to WTO
Members in advance of the circulation of the relevant report of the TMB.

345. In the Singapore Ministerial Declaration adopted on 13 December 1996,
Ministers “agree that, keeping in view its quasi-judicial nature, the Textiles
Monitoring Body (TMB) should achieve transparency in providing rationale for
its findings and recommendations". In particular since the Ministerial Confer-
ence, the TMB endeavoured to improve the quality of the explanations it pro-
vided in terms of the rationale for its findings and recommendations.

F. DECISION-MAKING

346. In conformity with the relevant decision of the General Council
(WT/L/26, paragraph 6), the TMB takes all its decisions by consensus. Consen-
sus does not require the assent or concurrence of members appointed by Mem-
bers involved in an unresolved issue under review by the TMB (Article 8.2).

347. This rule in decision-making implies that not only in cases of disputes
between WTO Members, but practically in all instances, including the taking
note of notifications and the adoption of its reports, the TMB has to proceed by
consensus. The TMB noted in this regard the important number of matters it had
to consider.
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348. During the early period of the implementation of the ATC, the TMB had,
in two dispute cases, been unable to reach consensus. In its report (1996) to the
Council for Trade in Goods, the TMB expressed its concern that, in these cases,
it could not arrive at a consensus decision on the matters brought to it and, there-
fore, could not fulfil its mandate (G/L/113). This was also discussed in the
Council for Trade in Goods. In the Singapore Ministerial Declaration, Ministers
"expect that the TMB shall make findings and recommendations whenever called
upon to do so under the Agreement". It has to be noted that, apart from the cases
mentioned above, the TMB succeeded to reach consensus decisions with respect
to all other matters, and made findings and recommendations when called upon
to do so under the Agreement.
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WORKING PARTY ON PRESHIPMENT INSPECTION

REPORT OF THE WORKING PARTY ON PRESHIPMENT INSPECTION
TO THE GENERAL COUNCIL

Adopted by the General Council on 10 December 1997
(G/L/214)

1. The Working Party on Preshipment Inspection was established by the
General Council at its meeting of 7, 8, and 13 November 1996. The Working
Party conducted the review under Article 6 of the WTO Agreement on Preship-
ment Inspection. Article 6 states that:

"At the end of the second year from the date of entry into force of the
WTO Agreement and every three years thereafter, the Ministerial Confer-
ence shall review the provisions, implementation and operation of this
Agreement, taking into account the objectives thereof and experience
gained in its operation. As a result of such review, the Ministerial Con-
ference may amend the provisions of the Agreement".

The terms of reference were as follows:

"to conduct the review provided for under Article 6 of the Agreement on
Preshipment Inspection and to report to the General Council through the
Council for Trade in Goods in December 1997".

2. This report is organized in two sections: A. a summary of the work un-
dertaken over the year; and, B. the Working Party's recommendations.

A. Summary of work

3. The Working Party held four formal meetings, on 28 February, 13 June,
24 September, and 1 December 1997. The minutes of the formal meetings are
contained in G/PSI/WP/M/1, 2, 3, and 4 (to be issued).

4. Early in its deliberations, the Working Party agreed with the Chairman's
proposal to review on the basis of a four-track process, the "provisions, imple-
mentation and operation of this Agreement, taking into account the objectives
thereof". The four tracks were (a) the Chairman's informal consultations with
Members; (b) submissions of national experiences with preshipment inspection
(PSI) and with the Agreement on Preshipment Inspection; (c) a data-based Sur-
vey/Questionnaire; and (d) exchange of views on the identified Checklist of
Issues.
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(a)  First Track: Chairman's informal consultations

5. The Working Party held eight informal meetings during 1997, on 14 May,
24 September, 13, 20, and 24 October, and 6, 18 and 26 November 1997. These
consultations and informal meetings were used primarily to allow a free discus-
sion in order for Members to inform and educate themselves on the issues identi-
fied and concerns expressed, and to establish the procedures for the review. The
last five informal meetings focused on the preparation of the final report. The
Chairman also met with delegations over the course of the year.

(b)  Second Track: Submissions of national experiences

6. At its first meeting, the Working Party agreed that it would benefit from
written submissions by Members on their experiences with preshipment inspec-
tion and with the Agreement. 37 countries use PSI services, of which 34 are
WTO Members. Out of this number, six Members, Ghana, the Philippines, Peru,
Colombia, the Cote d'Tvoire, and Kenya, submitted national experiences. These
are contained in documents G/PSI/WP/W/3, 4, 5, 6, 10, and 14. The United
States circulated a non-paper at the first meeting explaining its experiences with
preshipment inspection and with the Agreement. Switzerland submitted a com-
munication (G/PSI/WP/W/9) based on the different issues identified in the
Chairman's Checklist of Issues (see paragraph 8 below). Question and answer
sessions followed each presentation and provided an opportunity for Members to
better familiarize themselves with various PSI programs, in principle and in
practice. The question and answer sessions also allowed Members with specific
grievances regarding certain programs and measures taken within the framework
of PSI to request clarification and to consult bilaterally on these problem areas.
Questions and answers were circulated in documents G/PSI/WP/W/7 and Rev.1,
G/PSI/WP/W/12 and Corr.1, and G/PSI/WP/W/13.

(c)  Third Track: Data-based Survey/Questionnaire

7. This track of work consisted of a Survey/Questionnaire containing 11
questions designed to garner uniform data and to provide an empirical factual
basis for the Working Party's review. The results of the Survey/Questionnaire,
compiled into a tabular format, provided an objective and factual body of infor-
mation to the Working Party. They supplemented the limited number of national
experiences submitted with a factual picture of the conduct of preshipment in-
spection activities and with additional elements on which to assess the effective-
ness of the Agreement in regulating such activities.
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(d)  Fourth Track: Exchange of views on the Checklist of Is-
sues

8. Based on the views expressed at the first meeting and informal consulta-
tions, the Chairman presented, on his own responsibility, a working document
listing the identified issues, to provide a framework for discussions and to guide
the review process. This was contained in document G/PSI/WP/W/2. The
Checklist elaborated on 7 issues: price verification, confidentiality of business
information, non-discriminatory application of inspection criteria, transparency,
delays, on-site representation of PSI entities, and operation of the Independent
Entity. During the discussions, Members agreed to add three additional issues,
conflicts of interest, notifications, and technical assistance. At its third meeting,
the Working Party agreed that these 10 issues would form the basis of its final
report.

9. In the exchange of views by the Working Party on the issues of price veri-
fication, revenue collection targets, and the eradication of corruption, it was felt
that the views of the international financial institutions, on these issues, would be
useful. Consequently, their views were sought, and are summarized in the An-
nex to this document.

B. Recommendations

Having regard to Members' experiences with the PSI Agreement, the re-
sults of its Survey/Questionnaire, and analysis, the Working Party reached the
following understandings in order to enhance implementation of the Agreement:

(@)  Recommendations for immediate action

l. Price verification by PSI entities for customs purposes shall be limited to
provision of technical advice to facilitate the determination of customs value by
the user Member. In this regard, the ultimate responsibility for customs valua-
tion and revenue collection rests with user Members. All activities of PSI enti-
ties should be monitored by user Members who should be encouraged to reflect
this in national legislation or administrative regulations.

In order to ensure compliance with the requirements of Articles 2.5 to 2.8
on transparency, Article 2.1 on non-discrimination and Article 2.20 on price
verification, a user Member should require PSI entities to:

(1) make publicly available a single set of price verification criteria;
and
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(i1))  inform exporters and importers of the applicable valuation meth-
odology.

Price verification criteria should include the customs valuation methodol-
ogy, as specified in user Members' national legislation or administrative regula-
tions, used when providing technical advice on customs valuation. In this re-
gard, user Members should encourage PSI entities to utilize electronic means for
purposes of providing required information to exporters and importers.

User Members shall ensure that requests for information do not go be-
yond Articles 2.12 and 2.20 of the Agreement on Preshipment Inspection. Re-
ciprocally, exporter Members should inform user Members when they become
aware that PSI entities' requests for information go beyond these Articles.

In conformity with Article 2.21, a user Member shall ensure that the PSI
entity, when responding to a dispute on price verification, provides a detailed
written explanation within 10 days of receipt of the complaint, setting forth the
basis of its opinion of value by reference to the specific applicable elements of
the price verification criteria.

2. In accordance with Article 3.3, exporter members should ensure that their
technical assistance activities are designed to address the specific needs of user
Members in implementing the terms and objectives of the Agreement.

3. User Members should ensure that PSI entities are encouraged to establish
local focal points in countries where they do not have physical, on-site represen-
tation. The establishment of websites by IFIA and by PSI entities with on-line
services would enhance efficiency of PSI operations in such areas as procedures,
methods, inspection criteria, responses to inquiries, and dissemination of other
usable, essential information by importers and exporters. In addition to provid-
ing hard copies, PSI entities should be encouraged to communicate Clean Re-
ports of Findings (CRFs) to importers and exporters through electronic means.

4. All Members shall notify their laws and regulations, in accordance with
Article 5 of the Agreement, as well as any changes thereto. In submitting these
notifications, Members should endeavour to provide additional descriptive in-
formation on how they are implementing the Agreement.

5. In furtherance of Articles 2.9-2.13, user Members shall ensure that con-
tracts with PSI entities or national implementing legislation or administrative
regulations specify procedures to be undertaken by such entities to limit the con-
fidential business information they seek from exporters to that provided for un-
der the Agreement and to ensure that any such information obtained by PSI enti-
ties is not used for any other purpose than PSI activities for the user Members, as
defined in Article 1.3. Any breach of the rule of confidentiality by the PSI entity
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is an action that may be brought against the PSI entity in the appropriate judicial
or administrative forum of the user Member.

6. User Members shall ensure that contracts with PSI entities or national
implementing legislation or administrative regulations provide for fee structures
that do not create incentives for potential conflicts of interest in any way that
may be inconsistent with the objectives of the Agreement. Additionally, con-
tracts with PSI entities or national implementing legislation or administrative
regulations shall specify that PSI entities should not inspect transactions involv-
ing products in which a PSI entity or its related company may have a commercial
interest.

7. User Members shall ensure that PSI entities issue CRFs to importers and
exporters immediately on receipt of the final documents and completion of in-
spection. As foreseen in Article 2.16, in no case must the issuance of a CRF
exceed 5 working days after an inspection. In the event that a CRF has not been
issued, the user Member shall ensure that the PSI entity issues a detailed written
explanation specifying the reasons for non-issuance.

(b)  Recommendations for future action

8. The life of the Working Party shall be extended for one year to exchange
views on a Code of Conduct/Practice for PSI entities; a standard inspection for-
mat; selective examination of shipments; auditing of PSI entities; the promo-
tion of competition among PSI entities; fee structures for PSI entities; and the
use, to user Members, of building price data bases.

9. An assessment of technical assistance activities should be undertaken, in
accordance with Article 3 of the Agreement, and draw upon the assessment of
technical assistance activities under consideration in the Committee on Customs
Valuation and the integrated framework for trade-related technical assistance
endorsed by the WTO High-Level Meeting for Least Developed Countries.
Technical assistance activities, which should be administered on a request basis,
could include areas such as tariff and customs administration reforms; simplifi-
cation and modernization of systems and procedures; and the development of an
adequate legal, administrative, and physical infrastructure.
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ANNEX
VIEWS OF INTERNATIONAL FINANCIAL INSTITUTIONS

(a)  The World Bank

The World Bank confirmed that it has no Bank-wide policies dealing with
the use of PSI to address under or over invoicing of trade transactions. Never-
theless, the World Bank has included conditions regarding the use or administra-
tion of PSI in the terms of its loans to a wide range of countries, including struc-
tural adjustment loans in the 1990s to Kenya, Togo, Cote d'Ivoire, Sierra Leone,
Benin, Malawi, Mauritania, Jordan and Mozambique. The World Bank noted
that the primary focus of its staff is on the implications of the trade regime for
economic efficiency, rather than on revenue-raising objectives. Typically, this
leads Bank staff to recommend low and uniform tariffs and elimination of non-
tariff barriers, and Bank support for PSI would be as a means to achieve such a
trade regime.

(b)  The International Monetary Fund

The IMF confirmed that while it assesses and evaluates customs revenues
and compares amounts collected to establish targets, it does not generally require
the use of PSI entities to enforce such targets. The IMF also noted that the use of
PSI services is not always or universally advisable and that it should be consid-
ered only on a case-by-case basis. In countries where customs revenue perform-
ance is weak and/or corruption in customs administration is thought to be a ma-
jor problem, Fund staff have found the use of PSI services to be a positive ele-
ment in customs rehabilitation. However, the IMF emphasized that engagement
of PSI services has not always eliminated corruption. The use of PSI may be
appropriate if local administrative capacity in customs is exceptionally weak, if
the PSI program points to tangible and measurable revenue improvements, if
arrangements are clearly specified for the transfer of skills and technology, and if
the costs are reasonable. The IMF further expressed the view that, in all cases,
programmed withdrawal of PSI services should be undertaken as the national
customs offices demonstrate a capacity for implementing reforms.
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BODIES ESTABLISHED UNDER THE AUSPICES OF THE
COUNCIL FOR TRADE IN GOODS

COMMITTEE OF PARTICIPANTS ON THE EXPANSION
OF TRADE IN INFORMATION TECHNOLOGY
PRODUCTS

RULES OF PROCEDURE FOR MEETINGS OF THE COMMITTEE OF
PARTICIPANTS ON THE EXPANSION OF TRADE IN INFORMATION
TECHNOLOGY PRODUCTS

Approved by the Committee on 30 October 1997
(G/1T/3)

The Rules of Procedure for meetings of the General Council' shall apply
mutatis mutandis for meetings of the Committee of Participants on the Expan-
sion of Trade in Information Technology Products (hereinafter referred to as
"Committee"), except as provided below:

(1) All references to 'Member' or 'Members' shall be modified to refer
to 'participant' or 'participants”, accordingly.

(i)  Rule I of Chapter I (Sessions) shall be modified to read as follows:

The Committee shall hold regular meetings, normally twice a year, to
review developments related to the implementation of the Declaration on Trade
in Information Technology Products, and shall hold special meetings at the re-
quest of any participant or as otherwise necessary by invitation of the Chairper-
son.

(i11))  Rule 5 of Chapter II (Agenda) is not applicable.

(iv)  Rule 10 of Chapter IV (Observers) is not applicable. See attached
Decision.

' WT/L/161.

2 As defined in the Ministerial Declaration in Trade in Information Technology Products
(WT/MIN(96)/16) and Implementation of the Ministerial Declaration on Trade in Information
Technology Products (G/L/160).
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(v)  Rule 11 of Chapter IV (Observers) is not applicable (see Rule 10).

(vi)  Rule 12 of Chapter V (Officers) shall be modified to read as fol-
lows:

The Committee shall elect a Chairperson’ among the representatives of
participants or as otherwise decided.

(vil) Rule 13 of Chapter V (Officers) shall be modified to read as fol-
lows:

If the Chairperson is absent from any meeting or part thereof, the Com-
mittee shall elect an interim Chairperson for that meeting or that part of the meet-

ing.

(viii)) Rule 14 of Chapter V (Officers) shall be modified to read as fol-
lows:

If the Chairperson can no longer perform the functions of the office, the

Committee shall elect an interim Chairperson to perform those functions pending
the election of a new Chairperson.

(ix)  Rule 16 of Chapter VI (Conduct of business) is not applicable.

(x)  Rule 33 of Chapter VII (Decision-Making) shall be modified to
read as follows:

All decisions of the Committee shall be taken by consensus.

(xi)  Rule 34 of Chapter VII (Decision-Making) is not applicable.

(xi1) The provisions of Annex I (Rules for Airmail Ballots and Ballots
Transmitted by Telegraph or Telefacsimile) are not applicable.

?  The Committee shall apply the relevant guidelines contained in the "Guidelines for Appointment

of Officers to WTO Bodies" (WT/L/31).
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ATTACHMENT

Decision

Participation of observers in the Committee of Participants on the
Expansion of Trade in Information Technology Products

Recalling the provisions of paragraph 4 of the document on Implementa-
tion of the Ministerial Declaration on Trade in Information Technology Products
(G/L/160), the participants to the Ministerial Declaration on Trade in Informa-
tion Technology Products, hereinafter referred to as the 'Ministerial Declaration',
decide as follows:

l. Members of the World Trade Organization which are not participants to
the Ministerial Declaration and Governments which are observers to the Council
for Trade in Goods may follow the proceedings of the Committee of Participants
on the Expansion of Trade in Information Technology Products, hereinafter re-
ferred to as the 'Committee’, in an observer capacity.

2. The Committee shall decide on the conditions of observership, including
with respect to the provision of information by observers. Observers may par-
ticipate in the discussions in accordance with paragraphs 9 to 11 of the guide-
lines of Annex 2 to WT/L/161, but decisions shall be taken only by participants.

3. The Committee may deliberate on confidential matters in special re-
stricted sessions.

4. The Committee may invite, as appropriate, international intergovernmen-
tal organizations to participate in the Committee in an observer capacity. In ad-
dition, requests from international intergovernmental organizations to participate
in the Committee, in an observer capacity, shall be considered on a case-by-case
basis by the Committee. In such considerations, the criteria and conditions for
observer status for international intergovernmental organizations in the WTO
(Annex 3 to WT/L/161) shall be taken into account.
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COMMITTEE ON BUDGET, FINANCE AND

ADMINISTRATION

Abstract of the Report Adopted by the General Council on 22 October 1997

(WT/BFA/32)

The Director-General is authorized to make budgetary expenditures of the
World Trade Organization for 1998 (CHF 114,399,250), and the permanent costs
for the Appellate Body and its Secretariat for 1998 (CHF 1,579,600) amounting
to a total of CHF 115,978,850.

This expenditure is to be financed by contributions amounting to
CHF 114,400,000, by miscellaneous income estimated at CHF 1,578,850.

The contributions of the Members shall be assessed in accordance with
the attached scale of contributions. Contributions from Members in respect of
the 1998 budget are considered as due and payable in full as at 1 January 1998.

SCALE OF CONTRIBUTION FOR 1998
(Minimum contribution of 0.03%)

MEMBERS % CHF
Angola 0.07 80,080
Antigua and Barbuda 0.03 34,320
Argentina 0.47 537,680
Australia 1.37 1,567,280
Austria 1.74 1,990,560
Bahrain 0.09 102,960
Bangladesh 0.09 102,960
Barbados 0.03 34,320
Belgium 3.23 3,695,120
Belize 0.03 34,320
Benin 0.03 34,320
Bolivia 0.03 34,320
Botswana 0.04 45,760
Brazil 0.92 1,052,480
Brunei Darussalam 0.04 45,760
Bulgaria 0.11 125,840
Burkina Faso 0.03 34,320
Burundi 0.03 34,320
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SCALE OF CONTRIBUTION FOR 1998
(Minimum contribution of 0.03%)

MEMBERS % CHF
Cameroon 0.04 45,760
Canada 3.85 4,404,400
Central African Republic 0.03 34,320
Chad 0.03 34,320
Chile 0.29 331,760
Colombia 0.25 286,000
Congo 0.03 34,320
Costa Rica 0.07 80,080
Cote d' Ivoire 0.07 80,080
Cuba 0.04 45,760
Cyprus 0.07 80,080
Czech Republic 0.51 583,440
Democratic Republic of the Congo 0.04 45,760
Denmark 1.10 1,258,400
Djibouti 0.03 34,320
Dominica 0.03 34,320
Dominican Republic 0.10 114,400
Ecuador 0.09 102,960
Egypt 0.26 297,440
El Salvador 0.04 45,760

European Communities - -

Fiji 0.03 34,320
Finland 0.76 869,440
France 6.40 7,321,600
Gabon 0.04 45,760
Gambia 0.03 34,320
Germany 9.80 11,211,200
Ghana 0.03 34,320
Greece 0.34 388,960
Grenada 0.03 34,320
Guatemala 0.05 57,200
Guinea 0.03 34,320
Guinea-Bissau 0.03 34,320
Guyana 0.03 34,320
Haiti 0.03 34,320
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SCALE OF CONTRIBUTION FOR 1998

(Minimum contribution of 0.03%)

MEMBERS % CHF
Honduras 0.03 34,320
Hong Kong, China 3.54 4,049,760
Hungary 0.32 366,080
Iceland 0.04 45,760
India 0.57 652,080
Indonesia 0.87 995,280
Ireland 0.70 800,800
Israel 0.59 674,960
Italy 4.54 5,193,760
Jamaica 0.06 68,640
Japan 8.38 9,586,720
Kenya 0.05 57,200
Korea, Republic of 2.32 2,654,080
Kuwait 0.24 274,560
Lesotho 0.03 34,320
Liechtenstein 0.03 34,320
Luxembourg 0.22 251,680
Macau 0.07 80,080
Madagascar 0.03 34,320
Malawi 0.03 34,320
Malaysia 1.31 1,498,640
Maldives 0.03 34,320
Mali 0.03 34,320
Malta 0.05 57,200
Mauritania 0.03 34,320
Mauritius 0.04 45,760
Mexico 1.51 1,727,440
Mongolia 0.03 34,320
Morocco 0.16 183,040
Mozambique 0.03 34,320
Myanmar, Union of 0.03 34,320
Namibia 0.03 34,320
Netherlands, Kingdom of the 3.53 4,038,320
New Zealand 0.29 331,760
Nicaragua 0.03 34,320
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SCALE OF CONTRIBUTION FOR 1998
(Minimum contribution of 0.03%)

MEMBERS % CHF
Niger 0.03 34,320
Nigeria 0.20 228,800
Norway 0.84 960,960
Pakistan 0.19 217,360
Panama 0.14 160,160
Papua New Guinea 0.05 57,200
Paraguay 0.05 57,200
Peru 0.12 137,280
Philippines 0.46 526,240
Poland 0.48 549,120
Portugal 0.58 663,520
Qatar 0.06 68,640
Romania 0.15 171,600
Rwanda 0.03 34,320
St. Kitts and Nevis 0.03 34,320
Saint Lucia 0.03 34,320
St.Vincent and the Grenadines 0.03 34,320
Senegal 0.03 34,320
Sierra Leone 0.03 34,320
Singapore 2.25 2,574,000
Slovak Republic 0.17 194,480
Slovenia 0.19 217,360
Solomon Islands 0.03 34,320
South Africa 0.55 629,200
Spain 2.45 2,302,800
Sri Lanka 0.09 102,960
Suriname 0.03 34,320
Swaziland 0.03 34,320
Sweden 1.60 1,830,400
Switzerland 1.73 1,979,120
Tanzania 0.03 34,320
Thailand 1.19 1,361,360
Togo 0.03 34,320
Trinidad and Tobago 0.04 45,760
Tunisia 0.14 160,160
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SCALE OF CONTRIBUTION FOR 1998
(Minimum contribution of 0.03%)

MEMBERS % CHF
Turkey 0.60 686,400
Uganda 0.03 34,320
United Arab Emirates 0.52 594,880
United Kingdom of Great
Britain and Northern Ireland 5.93 6,783,920
United States of America 15.62 17,869,280
Uruguay 0.06 68,640
Venezuela 0.32 366,080
Zambia 0.03 34,320
Zimbabwe 0.04 45,760
TOTAL 100.00 114,400,000
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COMMITTEE ON TRADE AND DEVELOPMENT
WTO TECHNICAL COOPERATION

IMPLEMENTATION MODALITIES TO BE OBSERVED BY THE
SECRETARIAT IN ITS ADMINISTRATION OF TECHNICAL
COOPERATION ACTIVITIES

Adopted by the Committee on Trade and Development on 17 November 1997
(WT/COMTD/W/29/Rev.1)

The Guidelines for WTO Technical Cooperation, adopted by the Commit-
tee on Trade and Development on 15 October 1996', envisage the Committee es-
tablishing implementation modalities to be observed by the Secretariat in its ad-
ministration of technical cooperation activities, and by the Committee in its review
of these activities.

This note by the Secretariat has been prepared in response to the Commit-
tee's request. It attempts to capture elements in its non-paper of 3 February 1997,
the informal note by the Swiss delegation circulated on 12 May 1997, and various

comments made by delegations at, or subsequent to, the Committee's meeting on
20 May and 26 September 1997.

IMPLEMENTATION MODALITIES

WTO technical assistance should be provided so as to ensure the attainment
of the objectives and principles stated in the Guidelines for WTO Technical Coop-
eration, and in compliance with the operational directives therein, within the scope
of the human and financial resources made available by Members.

The following implementation modalities have been drawn up also with a
view to enable the secretariat to deliver technical cooperation in a flexible, timely
and pertinent manner, and to adjust it when necessary to suit the specific needs of
recipient countries. They may be reviewed at an appropriate time, in the light of
new experiences and developments in trade-related technical cooperation.

' See BISD 1996, p. 420.
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1. Modes of Delivery

In responding to requests for assistance, the Secretariat would draw up a
programme of activities tailored to the specific needs of the requesting beneficiary.
Programmes would make use of one or several of the following instruments:

(1)

(i)

(iii)

(iv)

)

(vi)

(vii)

(viii)

General Seminars for explanation and dissemination of in-
formation on the WTO;

Seminars and workshops to deal in-depth with specific is-
sues;

Technical Missions;
Training courses;

Practical training programmes for selected officials with
specific responsibilities;

Information technology-based training material;

Supply of data on trade and tariffs and other documentation
on the WTO;

WTO participation in technical assistance and training ac-
tivities organized by regional and other international institu-
tions.

2. Long-Term Engagement

(a)

(b)

It is recognised that the delivery of technical cooperation
would be greatly enhanced if recipient countries were to
designate an official/office in a government ministry to be
the central focal point for technical cooperation activities
with the WTO, and preferably for all trade-related technical
assistance provided by other institutions.

The WTO will apply objective qualification criteria when
selecting candidates to participate in WTO technical coop-
eration and training programmes.
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(c)  Governments will assist in the selection of officials to be
trained as local trainers, and will provide information on
technical cooperation activities and expertise available in
the country or at the sub-regional/regional level, as the case
may be. The WTO may assist in developing a network of
local trainers.

(d)  National experts and officials who have received WTO
training shall, to the extent possible, be used for technical
cooperation activities at the regional and sub-regional lev-
els.

3. Coordination with Other International Institutions

(a)  Close coordination shall be established, whenever feasible
and appropriate, with other international organizations,
such as the International Trade Centre (ITC), UNCTAD
and the World Bank.

(b)  Where other international institutions, such as the World In-
tellectual Property Organization, the World Customs Or-
ganization, and the Food and Agriculture Organization,
have already established contacts with operational divisions
of the WTO Secretariat in relation to their trade-related
technical cooperation activities, these activities would be
placed within the overall framework of established pro-
grammes of the WTO, where such exist.

(c)  For purposes of coordination and administration, the Tech-
nical Cooperation and Training Division is the central focal
point in the WTO Secretariat for interaction with interna-
tional, regional and sub-regional institutions, as well as
with donor and recipient governments in the context of bi-
lateral programmes, and shall, within the areas of compe-
tence and expertise of the WTO, participate in inter-agency
programmes.

4. Management and Funding
4.1  Management
(@)  The Technical Cooperation and Training Division

shall, in close collaboration with other operational
Divisions of the Secretariat, coordinate the organiza-
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(b)

(c)

(d)

(e)

®

tion and execution of the Secretariat's response to
requests for technical cooperation.

Requests for technical cooperation activities shall be
communicated to the Technical Cooperation and
Training Division, explaining the problem to be ad-
dressed and the need for technical assistance in this
regard, the preferred modes of delivery. If possible
the request should include an indication as to
whether, and to what extent, the country concerned
can participate in cost-sharing of the activities re-
quested. If a request does not fall within the WTO's
domain of competence and expertise, applicants
would be directed to the institution best equipped to
meet those needs.

Based on the specific requests for technical coopera-
tion activities as well as on indications of voluntary
contributions, which shall also be communicated to
the Technical Cooperation and Training Division,
the Division shall prepare a Three-Year Plan, com-
prising activities consistent with the priorities and
objectives referred to in the Guidelines. The Three-
Year Plan shall be circulated to the Committee on
Trade and Development for its approval, at least two
weeks in advance of its last meeting of the year.

For the first year, the Three-Year Plan shall indicate
for every proposed activity (i) a description of the
activity with the modes of delivery to be used;
(i1) the organizing entity; (iii) the proposed source of
funding and (iv) the executing unit and human re-
source utilisation. For the second and third years,
the Plan shall be of a general and indicative nature,
outlining priorities for the future.

Unforeseen requests and requests of an urgent nature
shall be accommodated to the extent possible, bear-
ing in mind the regular programme.

It is also understood that since a number of actors
are involved in most technical cooperation activities,
their interaction is an important factor in the fixing
of exact dates, coverage, participation and documen-
tation for the particular events. Some amount of

WTO BISD 1997



Committee on Trade and Development

WTO BISD 1997

4.2

flexibility is also needed in order to allow for factors
such as the convenience of the host government.

(g)  The Secretariat shall liaise with, and report on tech-
nical cooperation activities to, the Committee in ac-
cordance with the Guidelines.

Funding

(@) WTO technical cooperation activities shall be fi-
nanced by the regular budget of the WTO within the
limits specifically designated by Members, by vol-
untary contributions to the WTO Trust Fund for
Technical Cooperation, by contributions from inter-
national financial institutions, or through interna-
tional or national cost-sharing.

(b)  The Trust Fund shall be managed by the Technical
Cooperation and Training Division in accordance
with the provisions of the Guidelines.

(c)  Contributions to the Trust Fund may be non-
earmarked or earmarked for particular activities by
the donors. Donors shall address their offers to the
Technical Cooperation and Training Division, indi-
cating the amount of their contribution and whether
their contribution is earmarked or non-earmarked.

Monitoring, Evaluation and Follow-up

(a)

(b)

To ensure the effectiveness of technical cooperation activi-
ties administered by the Secretariat and the optimum use of
resources, the Committee on Trade and Development shall
undertake annual and if necessary more frequent reviews,
on the basis of reports provided by the WTO Secretariat. In
this context, the Committee on Trade and Development
shall consider, at the appropriate time (say every three
years), the possibility of commissioning an external evalua-
tion of the WTO Secretariat's technical cooperation activi-
ties, based on the Guidelines for Technical Cooperation.
Such an evaluation should follow internationally recog-
nized methodologies.

Appropriate follow-up activities may be established with a
view to ensuring the effectiveness of technical cooperation
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and training activities. These can include training of train-
ers programmes, the use of internet and interactive technol-
ogy (CD- Rom) for self-training, follow up courses, semi-
nars, workshops (national/regional), making available local
technical expertise and advice.

REPORT OF THE HIGH-LEVEL MEETING ON INTEGRATED
INITIATIVES FOR LEAST-DEVELOPED COUNTRIES'
TRADE DEVELOPMENT

(WT/LDC/HL/23)

The High-Level Meeting was held at the WTO on 27-28 October 1997.

Minister Jan Pronk, Minister for Development Cooperation of the Nether-
lands, delivered the opening statement. Additional statements were made by
Mr. Renato Ruggiero, Director-General WTO, Mr. Rubens Ricupero, Secretary-
General UNCTAD, and Mr. Denis Bélisle, Executive Director ITC. The agenda,
contained in WTO/AIR/698 and Adds.1 and 2, was adopted.

The Meeting fook note of the statements made on "Initiatives to Improve
Market Access for Least-Developed Countries" (Agenda Item B). It welcomed the
announcements of new or additional preferential market access measures for least-
developed countries taken or proposed to be taken soon by the EC, Morocco,
United States, Mauritius, Korea, Singapore, India, Switzerland, South Africa, Thai-
land, Malaysia, Egypt and Turkey. It noted the statements of Japan, Canada, Aus-
tralia, Norway, Hungary and Bulgaria about the very liberal existing market access
conditions under their present GSP systems. The Meeting further noted the indi-
cations of Indonesia and Chile to consider initiatives for the benefit of least-
developed countries as soon as possible. It invited delegations that have an-
nounced initiatives to improve market access for least-developed countries to no-
tify the details to the Secretariats of WTO and UNCTAD as soon as possible. The
Meeting also fook note of the summary of the discussion on market access issues
by the Chairperson, Minister Pronk.

The Meeting encouraged all WTO members to keep under active review all
options for improving market access for least-developed countries presented in the
Comprehensive and Integrated WTO Plan of Action for the Least-Developed
Countries and to monitor the implementation of the commitments made in this
regard.

The Meeting recommended to the WTO that a full report on the outcome
and follow-up of the Meeting and announcements of implementation of autono-
mous market access measures and commitments in favour of the least-developed
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countries be prepared by the Director-General of the WTO and submitted to the
WTO Ministerial Conference in May 1998.

Under the "Provisional Application on a Country-Specific Basis of the Inte-
grated Framework for Trade-Related Technical Assistance to Support Least-
Developed Countries' in their Trade and Trade-Related Activities" (Agenda Item
(), twelve roundtable presentations were made for the following countries: Nepal,
Haiti, Vanuatu, Madagascar, Tanzania, Djibouti, Zambia, Mali, Bangladesh, Chad,
Uganda, and Guinea. The presentations, by Ministers of the countries concerned
and by representatives of the six intergovernmental organisations involved most
directly in this exercise (IMF, ITC, UNCTAD, UNDP, the World Bank and
WTO), covered each country's needs for trade-related technical assistance and an
integrated response to these needs prepared by the six organisations concerned, on
the basis of documents WT/LDC/HL/12 Adds.1 to 12. Following these presenta-
tions, many delegations and other intergovernmental organizations intervened to
comment on the needs identified by the least-developed countries concerned and
on the integrated response of the six organisations. The Meeting took note of the
presentations and the statements made.

The Meeting recognized that these roundtables were pilot cases and repre-
sented the start of a process of applying on a country-specific basis the Integrated
Framework for Trade-Related Technical Assistance to all least-developed coun-
tries that express an interest in participating in the exercise. The Meeting took note
of the commitment of the six intergovernmental organizations to continue to re-
spond promptly to requests from least-developed countries to participate in the
exercise and, through their process of inter-agency coordination, to review the
needs assessments of other least-developed countries; it noted that a further
twenty-one least-developed countries had made such requests. The Meeting wel-
comed the aim of the six agencies to have agreed provisionally, before 15 March
1998, under paragraph 5(d) of the Integrated Framework, upon a programme of
trade-related technical assistance activities that can be provided to these countries.

The Meeting received reports of the two Thematic Roundtable discussions
(Agenda Item D). Minister Tofail Ahmed of Bangladesh presented the Roundtable
I recommendations on "Building the Capacity to Trade in Least-Developed Coun-
tries", and Minister Alec Erwin of South Africa presented the Roundtable II rec-
ommendations on "Encouraging Investment in Least-Developed Countries".
These recommendations are attached to this Report. The Meeting took note of the
two reports and the recommendations.

The Chairman of the Meeting, Minister Jan Pronk made the following
statement: "From the consultations held both before and during the High Level
Meeting with a great number of participants, representing least-developed coun-
tries, development and trading partners as well as international organizations, as
well as from the discussions in the two Thematic Roundtables, I note that there is
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wide support for the content of the recommendations concerning the capacity to
trade, encouraging investment, in relation to sustainable development. I also note
that participants feel that the recommendations should apply as much as possible to
all agencies concerned; also where sometimes individual agencies have been men-
tioned, in the spirit of the integrated approach, which we have endorsed today.
For that reason I take it, that participants would expect me to request the Director-
General of WTO to convey these recommendations for consideration to the ap-
propriate intergovernmental organisations as well as to the governments of the
least-developed countries and their development and trading partners."

The Meeting endorsed the Integrated Framework for Trade-Related Tech-
nical Assistance, including for Human and Institutional Capacity Building, to sup-
port Least-Developed Countries in Their Trade and Trade-Related Activities, con-
tained in document WT/LDC/HL/1/Rev.1 (Agenda Item E).

It also took note of the announcement by Hong Kong, China of a donation
of US$1.25 million to the WTO Trust Fund specifically for the purpose of provid-
ing technical assistance under the Integrated Framework.

The Chairman of the Meeting, Minister Pronk, made the following state-
ment: "We have now endorsed the Integrated Framework. However, the Frame-
work is indeed only a Framework, which will have to prove its value through its
implementation. Having heard the discussion yesterday, I, as a Chairman, have
formulated the following four recommendations to countries and agencies imple-
menting the Integrated Framework:

(a) Intaking forward the needs assessments and the technical coopera-
tion programmes the next step should be a further prioritization of
the different elements. In this process the individual LDC con-
cerned has to be in the drivers' seat, in order to move from a needs
assessment drawn up by partners to a demand articulation by the
country itself, including its own perception of costs and benefits;

(b)  Application of the Integrated Framework should not be limited to
IMF, ITC, UNCTAD, UNDP, the World Bank and WTO. In the
country-specific process, starting already with drawing up the ini-
tial needs assessment, continuous dialogue should be sought with
other relevant multilateral agencies, such as FAO, the Common
Fund and others that have expressed their interest, and with bilat-
eral development partners. In this process, also the private sector
should be taken fully aboard;

(c)  The agencies should develop a timetable for monitoring and
evaluation, as well as indicators for progress; for reporting and
monitoring full use should be made of existing mechanisms such

196 WTO BISD 1997



Committee on Trade and Development

as UNDP Roundtables, World Bank Consultative Groups and the
appropriate bodies within UNCTAD;

(d)  In order to maintain coherence in the application of the Integrated
Framework as a whole, follow-up to today's Meeting should be in-
cluded in the agenda for the forthcoming WTO Ministerial Con-
ference, given the fact that the same Ministers, when assembled in
Singapore, started this process.

I will ask the Secretariat to include these four recommendations in the re-
port of this plenary meeting, so that they are brought to the attention of the relevant
bodies."

He also made the following suggestion: "I also suggest that the High-Level
Meeting recommend to the other five intergovernmental institutions to seek ap-
proval of their participation and contribution in this Integrated Framework by their
respective governing bodies according to their respective procedures and man-
dates."

The Meeting fook note of the information provided on the use of informa-
tion technology by the six intergovernmental organisations to enhance trade op-
portunities for least-developed countries, and on ways to facilitate its use by least-
developed countries. It recalled the comments by the WTO Director-General in his
opening statement at the Meeting that the new information technologies the WTO
is exploiting in partnership with the World Bank provide a gateway to develop-
ment which can provide the developing world with the most important resource for
raising living standards - knowledge -, and it welcomed the WTQO's commitment to
provide government officials in its least-developed country Members with com-
puters, equipment and the know-how to access the information provided on the
WTO web site by 1998.

ATTACHMENT

The High-Level Meeting urges that the following recommendations of the
Thematic Round Tables on "Building the Capacity to Trade in LDCs" and "En-
couraging Investment in LDCs":

(a)  be taken into account in the implementation of the "Integrated
Framework for Trade-Related Technical Assistance, including for
Human and Institutional Capacity-Building, to Support Least-
Developed Countries in Their Trade and Trade-Related Activities";

(b)  be taken into account in the work of country round-tables for indi-
vidual LDCs;
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(c)  be brought to the attention of the relevant intergovernmental bodies
for appropriate follow-up and action; and

(d)  be a basis for further public-private sector consultations at the na-
tional level.

The High Level Meeting calls on the International Monetary Fund, the In-
ternational Trade Centre (UNCTAD/WTO), the United Nations Conference on
Trade and Development, the United Nations Development Programme, the World
Bank and the World Trade Organization to continue and intensify their cooperation
in supporting LDCs in their efforts to integrate more effectively in the international
economy.

THEMATIC ROUND TABLE A:
BUILDING THE CAPACITY TO TRADE IN LDCS

The High-Level Meeting on Integrated Initiatives for Least-Developed
Countries' Trade Development,

recalling that policy decisions, whether directly trade-related or not, are in
the purview of sovereign governments respectively of governing bodies of the
relevant international agencies,

stressing that efforts to design and implement programmes of technical
and/or financial assistance will only be successful in the longer run if the owner-
ship of the country concerned is ensured,

underlining the complementarity of macroeconomic, sectoral and micro-
economic policies,

aware that trade development is but part of the broader developmental
agenda which includes, inter alia, poverty reduction, growth with equity, good
governance and social and ecological sustainability,

recognizing with appreciation that governments of a number of LDCs have
already successfully undertaken taken many of the steps suggested below,

L. recommends, for consideration, that governments of LDCs:

(a)  pursue and/or maintain sound macroeconomic policies as a precon-
dition for the promotion of growth and diversification of exports
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(b)
(©

(d)

(©)

()

€y

(h)

(i)
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and for establishing an appropriate environment for the development
of competitive traded goods industries. This will require, inter alia,
rationalization and sound management of public expenditure, prop-
erly planned monetary growth, maintenance of market determined
exchange rates, transparent, open, and stable trade policies, consis-
tent with international obligations, and relatively uniform protection
implemented through competitive tariffs for domestically produced
goods;

accede to the WTO if they have not already done so;

establish an economic and legal framework to enhance growth of a
dynamic private enterprise sector, especially small and micro-
enterprises;

design and implement measures to enhance participation of small
and micro-enterprises in international trade, including through en-
hanced access to trade finance and insurance;

develop national programmes of trade-related human resource de-
velopment in partnership with the private sector, to provide training
and business counselling services;

review, together with the private sector, public sector institutions
which provide trade support services, to ensure that they meet the
needs of market oriented trade sectors, e.g. by simplifying the trade
transaction process, and that they receive adequate budgetary sup-
port;

strengthen public institutions focusing on trade (e.g. customs de-
partments, trade ministries, trade promotion councils); enhance their
effectiveness through the establishment of coordinating mecha-
nisms; and encourage relevant agencies (eg customs departments) to
seek greater co-operation with their regional counterparts;

undertake effective measures to establish and/or strengthen trade
support services on business information, export product develop-
ment, export finance, export quality and packaging, international
purchasing, export marketing and trade-related human resource de-
velopment;

request a Trade Policy Review in order to obtain a comprehensive
overview of their trade-related policies which could facilitate ongo-
ing trade policy reform;
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II.

II1.
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Q)

(k)

M

accelerate efforts to strengthen regional integration through regional
trading agreements, consistent with WTO-obligations, which entail
the full implementation of existing agreements to remove trade bar-
riers among neighbouring countries and further liberalization of
trade and investment within regional groupings;

give high priority, in public sector investment programmes, to trade-
related infrastructural investment, in particular by strengthening
transport and telecommunication networks, including intra-
regionally;

liberalize and reform their domestic transport and communication
sectors in order to promote greater competition and efficiency in
support of trade.

recommends, for consideration, to the governing bodies of multilateral
agencies that the agencies, within the collaborative Integrated Frame-
work, provide technical and, where appropriate, financial assistance to:

(a)

(b)

(©

(d)

(©)

support the design and implementation of macroeconomic and trade
policy reforms in LDCs;

support LDCs' accession to WTO;

promote human resource development and institution building in
LDCs in trade-related areas, in the context of strategies developed
by the LDCs themselves, so as to achieve maximum result through
actual ownership by the LDCs of the programmes;

support LDC-WTO members in implementing their WTO-
commitments resulting from the Uruguay Round;

support regional groupings to enhance regional integration, consis-
tent with WTO-obligations, in order to expand the size of the poten-
tial market available to investors in LDCs.

also recommends, for consideration, to the appropriate governing
body/bodies that:

(a)

the World Bank enhance its efforts to develop the capacity of LDCs
to produce (tradable) goods and services, including through infra-
structure and human resource development;
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(b)

(©)

(d)

(©)

()

(2

(h)

the World Bank assist LDCs to undertake public expenditure re-
views that ensure public investment funds to be allocated in accor-
dance with overall development priorities, including trade-related in-
frastructure requirements; and that multilateral as well as regional
development banks provide and mobilize finance for sustainable and
socially profitable trade-related infrastructure in LDCs;

the World Bank and regional development banks consider providing
finance for trade-financing facilities in LDCs;

the World Bank, including EDI, and the UNDP expand their efforts
in LDCs to include strengthening of institutions -as part of broad
programmes for good governance- relevant to enhance LDC-
participation in international trade, including through building fur-
ther broad-based public-private sector partnerships and supporting
partnerships between external trading partners;

the WTO further develop its efforts to assist least-developed coun-
tries in the process of acceding to the WTO, inter alia, through pro-
viding focused assistance to LDCs in preparing documentation and
in facilitating their market access negotiations in goods and services;

the WTO accommodate on a priority basis requests from LDCs for
Trade Policy Reviews and assist LDCs in preparing for their re-
VIEWS;

the WTO and the UNCTAD enhance LDCs' participation in their
trade policy courses and seminars;

the ITC expand its efforts to assist LDCs in strengthening the key
trade support services and capacity building efforts in the related na-
tional and regional institutions;

the ITC, the UNCTAD and the WTO ensure that activities for indi-
vidual African LDCs, implemented as part of their Joint Integrated
Technical Assistance Programme in Selected African Countries,
form an integral part of the Integrated Framework.

IV.  recommends, for consideration, that multilateral and bilateral develop-
ment partners:

(a)
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support the Integrated Framework for Technical Assistance through
the technical and financial assistance they provide to LDCs to de-
velop trade-related infrastructure and trade support services, and
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through the establishment of programmes to enhance the technical
and managerial skills of exporters in LDCs;

(b)  use the Integrated Framework for Technical Assistance and its re-
sults as tools for programming their own trade-related technical co-
operation with LDCs;

(c)  support LDCs in strengthening their capacity to participate effec-
tively in multilateral trade negotiations and to fully adhere to the ob-
ligations they entered into.

THEMATIC ROUND TABLE B:
ENCOURAGING INVESTMENT IN LDC’S

The round table noted the valuable contribution relating to promoting
investment in LDC’s contained in the “Integrated Framework for trade-related
Technical Assistance, including for Human and Institutional Capacity Building,
to Support Least-Developed Countries in Their trade-Related Activities”
(WT/LDC/HL/1/Rev.1).

The roundtable also drew upon the valuable work of UNCTAD in its En-
couraging Investment in Least-Developed Countries (WT/LDC/HL/5) which was
considered as a basis for the discussions and recommendations of the round ta-
ble.

The presentations of the panelist and discussions were organized to firstly
allow for an input by the private sector on what they considered necessary and
how investments could be increased in LDCs. This was followed by panelist who
provided perspectives from the view of an LDC government, international fi-
nance agency and a developed country which is very active in providing support
to and investing in LDCs.

The discussions in the round table concentrated around three broad areas:
The Importance of and Processes related to Good Governance

The discussions highlighted the importance of good governance in contrib-
uting towards the necessary environment to attract domestic and foreign in-
vestment. The meeting also underscored the need for investors, bilateral
partners and multilateral agencies to encourage and support the processes
which constitute the functioning of such good governance.
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The Mix of Investment Financing

The discussions revealed the increasing complexity of the mix of invest-
ment financing in developing countries. Domestic private investment was
viewed by delegates as the centre-piece around which international finan-
cial flows, risk guarantees, insurance schemes and ODA are related.

Partnerships for Growth and Development

To realise the goal of increasing investment in developing countries, three
different types of partnerships were discussed:

- Public-private partnerships within LDCs
- Private sector partnerships with external firms

- Partnerships with external developmental agencies and developing
counterparts in the public, private and NGO sector in developing
countries.

Using these partnerships to shape the action agenda, as well as to ex-
change views, can be a force for progress in encouraging investment.

The following are more specific recommendations for consideration by
the appropriate intergovernmental organizations as well as to the governments of
the LDCs and their trading partners:

L. The High-Level Meeting recognized the importance of macro economic
stability for attracting investment and recommends as elements of an ap-
propriate investment climate:

(a)  straightforward, administratively simple and non-discriminatory
investment codes, which provide a set of basic guarantees to inves-
tors, whether foreign or domestic;

(b)  uniform and competitive corporate tax rates with a minimum of
exemptions and concessions;

(c)  investment promotion agencies (IPAs) to formulate investment
promotion strategies, market the country as an investment location
and target specific investors, adopting the 'best practices' of suc-
cessful IPAs elsewhere;
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II.

III.
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(d)

(e)

)

financial sector liberalization and the promotion of institutional
structures and regulations for the development and supervision of
capital markets and a sound banking system;

strengthened regional integration efforts, consistent with
WTO-obligations, in order to expand the size of the potential mar-
ket available to investors;

competition legislation and the establishment institutional frame-
works for the effective prevention of harmful anti-competitive
practices.

The High-Level Meeting recommends for consideration by the governing
bodies of multilateral agencies that the agencies provide technical and,
where appropriate, financial assistance to:

(a)
(b)

(©

evaluate and rationalize investment incentive schemes in LDCs;

enable LDCs without national stock exchanges to determine the vi-
ability of establishing their own stock exchanges, or alternatively of
establishing exchanges on a regional basis or joining an already es-
tablished stock exchange within the region;

support institutional capacity building for investment promotion.

The High-Level Meeting also recommends to:

(a)

(b)

(©

multilateral agencies to enhance their collaboration, as in the case of
UNCTAD, UNIDO, MIGA and WAIPA (World Association of In-
vestment Promotion Agencies), in facilitating the exchange of na-
tional experiences in investment promotion and encouraging the
adoption of 'best practices' in LDCs;

IFC to intensify its efforts to identify viable private sector invest-
ment projects in LDCs and to mobilize finance for these projects;

the World Bank Group to further develop its Action Programme to
Facilitate Private Involvement in Infrastructure, creating a synergy
between public and private investment, while giving priority atten-
tion to LDCs;
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(d)

(e)

UNCTAD to continue its research on opportunities and constraints
for LDC:s to attract investment, whether foreign or domestic, and to
formulate policy options;

countries to avoid double taxation of their nationals, by allowing in-
vestors from their own countries to offset corporate tax paid in
LDCs from home country tax liabilities.

IV.  The High-Level Meeting recommends that multilateral and bilateral do-

nors:

(a)
(b)

(©)

(d)

(©)
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support LDCs in establishing and maintaining investment codes;

support LDCs in strengthening financial system regulation, includ-
ing through capacity building;

establish programmes to enhance the technical and managerial skills
of domestic private sector investors;

support the strengthening of private sector institutions in LDCs such
as Chambers of Commerce, organizations of co-operatives, export-
ers' associations et cetera;

support institutional capacity building in the agencies within LDCs
charged with investment promotion and regulation.
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COUNCIL FOR TRADE IN SERVICES

GUIDELINES FOR MUTUAL RECOGNITION AGREEMENTS OR
ARRANGEMENTS IN THE ACCOUNTANCY SECTOR

Approved by the Council for Trade in Services on 29 May 1997
(S/L/38)

INTRODUCTION

This document provides practical guidance for governments, negotiating
entities or other entities entering into mutual recognition negotiations on accoun-
tancy services. These guidelines are non-binding and are intended to be used by
Members on a voluntary basis, and cannot modify the rights or obligations of the
Members of the WTO.

The objective of these guidelines is to make it easier for parties to negotiate
recognition agreements and for third parties to negotiate their accession to such
agreements or to negotiate comparable ones. The most common way to achieve
recognition has been through bilateral agreements. Article VII of the GATS rec-
ognises this as permissible. There are differences in education and examination
standards, experience requirements, regulatory influence and various other mat-
ters, all of which make implementing recognition on a multilateral basis extremely
difficult. Bilateral negotiations will enable those involved to focus on the key is-
sues related to their two environments. Once bilateral agreements have been
achieved, however, this can lead to other bilateral agreements, which will ulti-
mately extend mutual recognition more broadly.

Where autonomous recognition is granted, it is suggested that the WTO be
informed of the relevant elements in these guidelines for transparency purposes.
Such elements could include, for example, those covered in sections B.3, B.4(a)
and (b), B.5 and B.6.

The examples listed under the various sections of these guidelines are pro-
vided by way of illustration. The listing of these examples is indicative and is in-
tended neither to be exhaustive nor as an endorsement of the application of such
measures by WTO Members.
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A. Conduct of negotiations and relevant obligations under the GATS

With reference to the obligations of WTO Members under Article VII of the
GATS, this section sets out points considered useful in the discharge of these
obligations. A copy of Article VII is annexed to these guidelines.

1. Opening of negotiations
The information supplied to the WTO should include the following:
- the intent to enter into negotiations;

- the entities involved in discussions (e.g. governments, national or-
ganisations in the accountancy sector or institutes which have au-
thority - statutory or otherwise - to enter into such negotiations);

- a contact point to obtain further information;
- subject of negotiations (specific activity covered);

- the expected time of the start of negotiations and an indicative date
for the expression of interest by third parties.

2. Results

On conclusion of an MRA, the information supplied should include the fol-
lowing:

- the content of the agreement (if a new agreement);

- significant modifications to the agreement (if an agreement already
exists).

3. Follow-up actions

For WTO Members supplying information under paragraph (1) above, fol-
low-up actions include ensuring that:

- the conduct of negotiations and the agreement itself comply with
the provisions of GATS - in particular Article VII;
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they adopt any measures and undertake any action required to en-
sure the implementation and monitoring of the agreement, on their
own account, and by the competent authorities, or, in pursuance of
Article I of the GATS, encourage adoption of such measures and
action by relevant sub-national authorities and by other organisa-
tions;

they respond promptly to requests from other WTO Members
seeking to enter into MRA negotiations.

4. Single negotiating entity

Where no single negotiating entity exists, Members are encouraged to es-
tablish one.

Form and content of agreement

This section sets out various issues that may be addressed in any negotiations
and, if so agreed, included in the final agreement. It includes some basic ideas
on what a Member might require of foreign professionals seeking to take advan-
tage of an MRA.

208

1. Participants

The MRA should identify clearly:

the parties to the agreement (for example, governments, national
accountancy organisations or institutes);

competent authorities or organisations other than the parties to the
agreement, if any, and their position in relation to the agreement;

the status and area of competence of each party to the agreement.

2. Purpose of agreement

The purpose of the MRA should be clearly stated.
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3. Scope of agreement
The MRA should set out clearly:

- the scope of the agreement in terms of the specific accountancy
professions or titles and professional activities it covers in the ter-
ritories of the parties;

- who is entitled to use the professional titles concerned;

- whether the recognition mechanism is based on qualifications, or
on the licence obtained in the country of origin, or some other re-
quirement;

- whether the agreement covers temporary and/or permanent access
to the profession concerned.

4. Mutual recognition provisions

The MRA should clearly specify the conditions to be met for recognition in
the territories of each party and the level of equivalence agreed between the parties.
The precise terms of the agreement will depend on the basis on which the MRA is
founded, as discussed above. In case the requirements of the various sub-central
jurisdictions of a party to an MRA are not identical, the difference should be
clearly presented. The agreement should address the applicability of the recogni-
tion granted by one sub-central jurisdiction in the other sub-central jurisdictions of

the party.

(a)  Eligibility for recognition

(1) Qualifications

If the MRA is based on recognition of qualifications, then it should, where
applicable, state:

- the minimum level of education required (entry requirements,
length of study, subjects studied);

- the minimum level of experience required (location, length and
conditions of practical training or supervised professional practice
prior to licensing, framework of ethical and disciplinary stan-
dards);
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- examinations passed (esp. examinations of professional compe-
tence);

- the extent to which home country qualifications are recognised in
the host country;

- the qualifications which the parties are prepared to recognise, for
instance, by listing particular diplomas or certificates issued by
certain institutions, or by reference to particular minimum re-
quirements to be certified by the authorities of the country of ori-
gin, including whether the possession of a certain level of qualifi-
cation would allow recognition for some activities but not others.

(i)  Registration

If the MRA is based on recognition of the licensing or registration decision
made by regulators in the country of origin, it should specify the mechanism by
which eligibility for such recognition may be established.

(b)  Additional requirements for recognition in the host
state ("compensatory measures")

Where it is considered necessary to provide for additional requirements, in
order to ensure the quality of the service, the MRA should set out the conditions
under which those requirements may apply, e.g. in case of shortcomings in relation
to qualification requirements in the host country or knowledge of local law, prac-
tice, standards and regulations. This knowledge should be essential for practice in
the host jurisdiction or required because there are differences in the scope of li-
censed practice.

Where additional requirements are deemed necessary, the MRA should set
out in detail what they entail (for example, examination, aptitude test, additional
practice in the host country or in the country of origin, practical training, language
used for examination).

5. Mechanisms for implementation

The MRA should state:

- the rules and procedures to be used to monitor and enforce the
provisions of the agreement;
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- the mechanisms for dialogue and administrative co-operation be-
tween the parties;

- the means of arbitration for disputes under the MRA.

As a guide to the treatment of individual applicants, the MRA should in-
clude details on:

- the focal point of contact in each party for information on all is-
sues relevant to the application (name and address of competent
authorities, licensing formalities, information on additional re-
quirements which need to be met in the host country etc.);

- the length of procedures for the processing of applications by the
relevant authorities of the host country;

- the documentation required of applicants and the form in which it
should be presented and any time limits for applications;

- acceptance of documents and certificates issued in the country of
origin in relation to qualifications and licensing;

- the procedures of appeal to or review by the relevant authorities;
- any fees that might be reasonably required.

The MRA should also include the following commitments:

- that requests about the measures will be promptly dealt with;

- that adequate preparation time will be provided where necessary;

- that any exams or tests will be arranged with reasonable periodic-
ity;

- that fees to applicants seeking to take advantage of the terms of the
MRA will be in proportion to the cost to the host country or or-
ganisation;

- that information on any assistance programmes in the host country
for practical training, and any commitments of the host country in
that context be supplied.
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6. Licensing and other provisions in the host country

Where applicable:

- the MRA should also set out the means by which, and the condi-
tions under which, a licence is actually obtained following the es-
tablishment of eligibility, and what this licence entails (a licence
and its content, membership of a professional body, use of profes-
sional and/or academic titles etc.). Any licensing requirements
other than qualifications should be explained, e.g.:

- an office address, an establishment requirement or a resi-
dency requirement;

- a language requirement;
- proof of good conduct and financial standing;
- professional indemnity insurance;

- compliance with host country's requirements for use of
trade/firm names;

- compliance with host country ethics (for instance independ-
ence and incompatibility).

- in order to ensure the transparency of the system, the MRA
should include the following details for each party:

- the relevant laws and regulations to be applied (disciplinary
action, financial responsibility, liability, etc.);

- the principles of discipline and enforcement of professional
standards, including disciplinary jurisdiction and any con-
sequential limitations on the professionals;

- the means for ongoing verification of competence;

- the criteria for and procedures relating to revocation of the
registration of professionals;

- regulations relating to any nationality and residency re-
quirements needed for the purposes of the MRA.
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7. Revision of the agreement

If the MRA includes terms under which it can be reviewed or revoked, the
details should be clearly stated.

ANNEX
ARTICLE VII
Recognition
1. For the purposes of the fulfilment, in whole or in part, of its standards or

criteria for the authorization, licensing or certification of services suppliers, and
subject to the requirements of paragraph 3, a Member may recognize the education
or experience obtained, requirements met, or licenses or certifications granted in a
particular country. Such recognition, which may be achieved through harmoniza-
tion or otherwise, may be based upon an agreement or arrangement with the coun-
try concerned or may be accorded autonomously.

2. A Member that is a party to an agreement or arrangement of the type re-
ferred to in paragraph 1, whether existing or future, shall afford adequate opportu-
nity for other interested Members to negotiate their accession to such an agreement
or arrangement or to negotiate comparable ones with it. Where a Member accords
recognition autonomously, it shall afford adequate opportunity for any other Mem-
ber to demonstrate that education, experience, licenses, or certifications obtained or
requirements met in that other Member's territory should be recognized.

3. A Member shall not accord recognition in a manner which would constitute
a means of discrimination between countries in the application of its standards or
criteria for the authorization, licensing or certification of services suppliers, or a
disguised restriction on trade in services.

4, Each Member shall:

(@)  within 12 months from the date on which the WTO Agreement
takes effect for it, inform the Council for Trade in Services of its
existing recognition measures and state whether such measures are
based on agreements or arrangements of the type referred to in
paragraph 1;

(b)  promptly inform the Council for Trade in Services as far in ad-
vance as possible of the opening of negotiations on an agreement
or arrangement of the type referred to in paragraph 1 in order to
provide adequate opportunity to any other Member to indicate
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their interest in participating in the negotiations before they enter a
substantive phase;

(c)  promptly inform the Council for Trade in Services when it adopts
new recognition measures or significantly modifies existing ones
and state whether the measures are based on an agreement or ar-
rangement of the type referred to in paragraph 1.

5. Wherever appropriate, recognition should be based on multilaterally agreed
criteria. In appropriate cases, Members shall work in cooperation with relevant
intergovernmental and non-governmental organizations towards the establishment
and adoption of common international standards and criteria for recognition and
common international standards for the practice of relevant services trades and
professions.

DECISION ON FINANCIAL SERVICES NEGOTIATIONS

Adopted by the Council for Trade in Services on 29 May 1997
(S/L/39)

The Council for Trade in Services,

Having regard to the Second Decision on Financial Services adopted by the
Council for Trade in Services on 21 July 1995 (S/L/9),

Having regard to the recommendation by the Committee on Trade in Finan-
cial Services in relation to paragraphs 1 and 2 of the Decision referred to above.

Decides as follows:

Notwithstanding paragraphs 1 and 2 of the Second Decision on Financial
Services, the period referred to in these two paragraphs shall start on 1 November
and terminate on 12 December 1997.

DECISION ON NEGOTIATIONS ON EMERGENCY
SAFEGUARD MEASURES

Adopted by the Council for Trade in Services on 26 November 1997
(S/L/43)

The Council for Trade in Services,
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Having regard to the provisions of Article X of the General Agreement on
Trade in Services (GATS),

Having regard to the proposal by the Chairperson of the Working Party on
GATS Rules (S/C/W/28),

Decides as follows:

Notwithstanding the second sentence of paragraph 1 and paragraph 3 of
Article X of the GATS, the first sentence of paragraph 1 and paragraph 2 of that
Article shall continue to apply until 30 June 1999.

DECISION ADOPTING THE FIFTH PROTOCOL TO THE GENERAL
AGREEMENT ON TRADE IN SERVICES

Adopted by the Committee on Trade in Financial Services
on 14 November 1997
(S/L/44)

The Committee on Trade in Financial Services,

Having regard to the results of the negotiations conducted under the terms
of the Second Decision on Financial Services adopted by the Council for Trade in
Services on 21 July 1995 (S/L/9),

Decides as follows:

L. To adopt the text of the "Fifth Protocol to the General Agreement on Trade
in Services".
2. Commencing immediately and continuing until the date of entry into force

of the Fifth Protocol to the General Agreement on Trade in Services, Members
concerned shall, to the fullest extent consistent with their existing legislation, not
take measures which would be inconsistent with their undertakings resulting from
these negotiations.

3. The Committee shall monitor the acceptance of the Protocol by Members
concerned and shall, at the request of a Member, examine any concerns raised
regarding the application of paragraph 2 above.

WTO BISD 1997 215



Decisions and Reports

DECISION OF DECEMBER 1997 ON COMMITMENTS IN
FINANCIAL SERVICES

Adopted by the Council for Trade in Services on 12 December 1997
(S/L/50)

The Council for Trade in Services,

Having regard to the Second Decision on Financial Services adopted by the
Council for Trade in Services on 21 July 1995 (S/L/9),

Noting the results of the negotiations carried out under the terms of that
Decision,

Having regard to the Decision adopting the Fifth Protocol to the General
Agreement on Trade in Services adopted by the Committee on Trade in Financial
Services on 14 November 1997 (S/L/44),

Decides as follows:

1. If the Fifth Protocol to the General Agreement on Trade in Services
(GATS) does not enter into force in accordance with paragraph 3 therein:

(a)  Notwithstanding Article XXI of the GATS, a Member may during
a period of sixty days beginning on 1 March 1999, modify or with-
draw all or part of the commitments on financial services inscribed
in its Schedule.

(b)  Notwithstanding Article II of the GATS and paragraphs 1 and 2 of
the Annex on Article Il Exemptions, a Member may, during the
same period referred to in paragraph 1(a), list in that Annex meas-
ures relating to financial services which are inconsistent with para-
graph 1 of Article II of the GATS.

2. The Committee on Trade in Financial Services shall establish any proce-
dures necessary for the implementation of paragraph 1.
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DECISION ON ACCEPTANCE OF THE FOURTH PROTOCOL TO THE
GENERAL AGREEMENT ON TRADE IN SERVICES

Adopted by the Council for Trade in Services on 19 December 1997
(S/L/51)

The Council for Trade in Services,

Having regard to the Fourth Protocol to the General Agreement on Trade in
Services,

Having regard to the status of acceptances of the Protocol as of 1 December
1997,

Decides as follows:

The Protocol shall remain open for acceptance until 31 July 1998, by sig-
nature or otherwise, by Members which have attached to it Schedules of Com-
mitments and Lists of Exemptions from Article II of the GATS and which had
not accepted it by 30 November 1997.
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COUNCIL FOR TRADE-RELATED ASPECTS OF
INTELLECTUAL PROPERTY RIGHTS

NOTIFICATIONS OF LAWS AND REGULATIONS RELATING TO
ARTICLES 3,4 AND 5 OF THE TRIPS AGREEMENT:
FORMAT FOR ONE OPTION

(IP/C/9)

At its meeting of 27 February 1997, the Council took note of the following
text which had been developed by the Council as a practical aid to assist delega-
tions making notifications of laws and regulations relating to Articles 3, 4 and 5 of
the Agreement.

The Council for TRIPS has recognized that Members have a number of
options for meeting their obligation to notify those laws and regulations that corre-
spond to the national treatment and MFN obligations of Articles 3, 4 and 5 of the
Agreement. Three options in particular have been identified:

- notifying the specific provisions of laws and regulations that im-
plement the obligations set out in Articles 3, 4 and 5;

- making a general statement that nationals of other WTO Members
enjoy non-discriminatory treatment, together with a list of any ex-
ceptions to that principle; or

- notifying all intellectual property laws and regulations.

In respect of the second of these options, the following format has been
developed as a practical aid to assist Members availing themselves of this option,
without adding to or subtracting from the rights and obligations of Members under
the Agreement.

skokskskok
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1. National Treatment

(a)  Basic statement

Please confirm that, subject to any exceptions specified under (b) below,
your country accords to the nationals of all other Members of the WTO, as defined
in Article 1.3 of the TRIPS Agreement, treatment no less favourable than your
country accords to its own nationals with regard to the protection’ of intellectual

property.

Confirmation: ...
(b)  Exceptions

The exceptions referred to above are contained in the following provisions
of my country's laws and regulations. Copies of the relevant provisions are at-
tached to this notification in a WTO language (together with copies in a national
language, where that is not a WTO language).

Law or Regulation Relevant Provision

2. Most-Favoured-Nation Treatment

(a)  Basic statement

Please confirm that, subject to any exceptions specified under (b) below,
your country accords, immediately and unconditionally, to the nationals of all
other Members of the WTO, as defined in Article 1.3 of the TRIPS Agreement,
any advantage, favour, privilege or immunity granted by your country to the na-
tionals of any other country with regard to the protection’ of intellectual prop-

erty.

1 In the TRIPS Agreement, the word "protection" is defined, for the purposes of Articles 3 and 4,
to include matters affecting the availability, acquisition, scope, maintenance and enforcement of
intellectual property rights, as well as those matters affecting the use of intellectual property rights
specifically addressed in the TRIPS Agreement.

2 In the TRIPS Agreement, the word "protection” is defined, for the purposes of Articles 3 and 4,
to include matters affecting the availability, acquisition, scope, maintenance and enforcement of
intellectual property rights, as well as those matters affecting the use of intellectual property rights
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Confirmation: ...
(b)  Exceptions

The exceptions referred to above are contained in the following laws and
regulations. Copies of the relevant provisions are attached to this notification.

Law or Regulation Relevant Provision

PRIORITY RIGHTS AND THE APPLICATION OF ARTICLE 6ter OF THE
PARIS CONVENTION AS INCORPORATED INTO THE TRIPS
AGREEMENT

Statement of the Chairperson at the Meeting on 26-30 May 1997
(Extract from IP/C/12)

" [...], [In] the context of the review of national implementing legislation
notified under Article 63.2 of the Agreement, Members had addressed the fol-
lowing question: 'Does your country recognize a right of priority on the basis of
an earlier trademark application filed in any other WTO Member by a national of
a WTO Member?' A similar question had been posed to WTO Members with
respect to patents. It appeared that in every case Members did or would (when
the amendments to relevant national laws and/or regulations were in force) rec-
ognize priority rights based on an earlier application in any other WTO Member
by a national of a WTO Member. A compilation of the replies received would
be circulated as document IP/C/W/73. The question had also arisen as to
whether WTO Members currently bound to apply all provisions of the TRIPS
Agreement were obligated to extend protection under Article 6zer of the Paris
Convention to those WTO Members that were not members of the Paris Conven-
tion and were availing themselves of a transitional period under Article 65 or
Article 66 of the TRIPS Agreement. All evidence suggested that this obligation
currently existed."

specifically addressed in the TRIPS Agreement.

220 WTO BISD 1997



Waivers

WAIVERS

WAIVERS UNDER ARTICLE IX OF THE WTO AGREEMENT

Country Type Decision of Expiry Document
Bangladesh Implementation of the 24 April 31 October | WT/L/209
Harmonized Commodity |1997 1997 WT/L/239
Description and Coding |22 October |30 April
System - Extensions of | 1997 1998
Time-Limit
Bolivia Implementation of the 24 April 31 October |WT/L/212
Harmonized Commodity |1997 1997
Description of Coding
System - Extension of
Time-Limit
Nicaragua Implementation of the 24 April 31 October |WT/L/211
Harmonized Commodity |1997 1997 WT/L/240
Description and Coding |22 October |30 April
System - Extensions of | 1997 1998
Time-Limit
Sri Lanka Implementation of the 16 July 1997 |31 October | WT/L/224
Harmonized Commodity |22 October [1997 WT/L/241
Description and Coding | 1997 30 April
System - Extensions of 1998
Time-Limit
Zambia Renegotiation of Sched- (24 April 31 October |WT/L/213
ule - Extensions of Time- [ 1997 1997 WT/L/242
Limit 22 October |30 April
1997 1998
Argentina, Australia, Brazil, Introduction of Harmo- |24 April 31 October |WT/L/216
Brunei Darussalam, Canada, nized System changes 1997 1997
Colombia, Costa Rica, Cuba, into WTO Schedules of
Czech Republic, Egypt, Tariff Concessions on 1
El Salvador, European January 1996 - Extension
Communities, Honduras, of Time-Limit
Hungary, Iceland, India,
Indonesia, Israel, Korea,
Malaysia, Mexico, Norway,
Paraguay, Philippines, Poland,
Singapore, Slovak Republic,
Slovenia, South Africa,
Switzerland, Thailand, Tunisia,
Turkey, United States, Uruguay,
Venezuela, Zimbabwe
Pakistan, Romania Introduction of Harmo- 24 April 31 October |WT/L/216
nized System changes 1997 1997

into WTO Schedules of
Tariff Concessions on 1
January 1996
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Country Type Decision of Expiry Document

Argentina, Australia, Brazil, Introduction of Harmo- |22 October |30 April WT/L/243

Brunei Darussalam, Canada, nized System changes 1997 1998

Colombia, Costa Rica, Czech into WTO Schedules of

Republic, Egypt, El Salvador, Tariff Concessions on 1

European Communities, January 1996 - Extension

Honduras, Hungary, Iceland, of Time-Limit

India, Indonesia, Israel, Korea,

Malaysia, Mexico, Norway,

Pakistan, Paraguay, Philippines,

Poland, Romania, Slovak

Republic, Slovenia, South

Africa, Switzerland, Thailand,

Tunisia, Turkey, United States,

Uruguay, Venezuela, Zimbabwe

Bulgaria, Malta Introduction of Harmo- |22 October |30 April WT/L/243
nized System changes 1997 1998
into WTO Schedules of
Tariff Concessions on 1
January 1996

France Trading Arrangements 10 December |31 Decem- [ WT/L/250
with Morocco - Exten- 1997 ber 1998
sion of waiver

Hungary Agreement on Agricul- |22 October |31 Decem- |WT/L/238
ture 1997 ber 2001
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COUNCILS UNDER THE PLURILATERAL TRADE
AGREEMENTS

INTERNATIONAL DAIRY COUNCIL
TERMINATION OF THE INTERNATIONAL DAIRY AGREEMENT

DECISION PURSUANT TO ARTICLE VIII:3

Adopted by the International Dairy Council on 30 September 1997
(IDA/S)

The Parties to the International Dairy Agreement (the "Agreement"),

Noting that, according to Article VIII:3 of the Agreement, the duration of
the Agreement shall be extended for a second three-year period after 31 December
1997 unless the International Dairy Council (the "IDC"), at least eighty days prior
to 31 December 1997, decides otherwise;

Recalling that the limited membership in the Agreement, in particular the
non-participation of some major dairy exporting countries, had made the operation
of the minimum price provisions of the Agreement untenable, and that these provi-
sions had been suspended by the IDC as of 18 October 1995 until
31 December 1997;

Considering that Parties wishing to discuss dairy trade related aspects are
able to do so within the framework of the WTO Committee on Agriculture or the
WTO Committee on Sanitary and Phytosanitary measures;

Recalling that Parties had, in their report to the Singapore Ministerial Con-
ference in December 1996, expressed doubt about the continued usefulness of the
Agreement in the light of the Uruguay Round results;

Recognizing the resource constraints faced by Governments and the WTO
Secretariat;

Taking into account the availability of other sources of information for
dairy trade statistics;

Hereby decide as follows:
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(a)  the Agreement will not be extended for a further period of three
years after 31 December 1997, and will be terminated as of
1 January 1998; and

(b)  to request, in accordance with Article X:9 of the Marrakesh
Agreement Establishing the World Trade Organization (the "WTO
Agreement"), that the WTO Ministerial Conference delete the
Agreement from Annex 4 of the WTO Agreement upon termina-
tion of the Agreement.

INTERNATIONAL MEAT COUNCIL
TERMINATION OF THE INTERNATIONAL BOVINE MEAT AGREEMENT

DECISION PURSUANT TO ARTICLE VI:3

Adopted by the International Meat Council on 30 September 1997
(IMA/S)

The International Meat Council (the "Council”) representing the Parties to
the International Bovine Meat Agreement (the "Agreement"),

Having reviewed the functioning of the Agreement in accordance with
Article IV:1(b) thereof and as a follow-up to the report of the Council submitted
to, and endorsed by, Ministers at the Singapore Ministerial Conference,

Recalling that the Agreement had entered into force on 1 January 1995
for a three-year period ending on 31 December 1997,

Noting that, according to Article VI:3 of the Agreement, its duration shall
be extended for a second three-year period, unless the Council, at least eighty
days prior to 31 December 1997, decides otherwise,

Recalling that Parties had expressed doubts with respect to the continued
usefulness of this Agreement in the post-Uruguay Round trading environment,

Noting that, following the establishment of the WTO, trade policy-related
matters affecting meat and meat products as well as other agricultural products
were regularly addressed in the Committee on Agriculture and the Committee on
Sanitary and Phytosanitary Measures,

Considering that the work of these Committees had clear priority over the
work of the Council,

224 WTO BISD 1997



Councils under the Plurilateral Trade Agreements

Noting that, as regards market information, Parties may, and increasingly
did, rely on other sources of information, including information prepared by
other national and intergovernmental bodies regularly evaluating meat market
developments,

Considering the resource constraints faced by governments as well as the
Secretariat,

Hereby decides:

(a)  to terminate the International Bovine Meat Agreement at the end
of 1997; and

(b)  to request, in accordance with Article X:9 of the Marrakesh
Agreement Establishing the World Trade Organization (the "WTO
Agreement"), that the WTO Ministerial Conference delete the
Agreement from Annex 4 of the WTO Agreement upon termina-
tion of the Agreement.
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DECISIONS AND REPORTS NOT INCLUDED

General Council
Annual report (1997)

Dispute Settlement Body
Annual report (1997)

Trade Policy Review Body
Annual report (1997)

Overview of developments in the International
Trading Environment - Annual Report by the
Director-General

Reviews

- Benin

- Chile

- Cyprus

- European Communities
- Fiji

- Malaysia

- Mexico

- Paraguay

Council for Trade in Goods
Annual report (1997)

Committee on Agriculture
- Annual report (1997)

Committee on Anti-Dumping Practices
- Annual report (1997)

Committee on Customs Valuation
- Annual report (1997)

Committee on Import Licensing
- Annual report (1997)

Committee on Market Access
- Annual report (1997)
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WT/GC/10

WT/DSB/10 and Corr.1

WT/TPR/41 and Corr.1

WT/TPR/OV/3 and Corr.1

WT/TPR/M/27
WT/TPR/M/28
WT/TPR/M/25
WT/TPR/M/30
WT/TPR/M/24
WT/TPR/M/31
WT/TPR/M/29
WT/TPR/M/26

G/L/213 and Corr.1 and 2

G/L/211

G/L/204

G/L/205

G/L/203

G/L/215
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Committee on Regional Trade Agreements
- Annual report (1997) WT/REG/3

Committee on Rules of Origin
- Annual report (1997) G/L/210

Committee on Safeguards
- Annual report (1997) G/L/200 and Corr.1

Committee on Sanitary and Phytosanitary Measures
- Annual report (1997) G/L/197

Committee on Subsidies and Countervailing Measures
- Annual report (1997) G/L/201

Committee on Technical Barriers to Trade
- Annual report (1997) G/TBT/5

Committee on Trade-Related Investment Measures
- Annual report (1997) G/L/193

Textiles Monitoring Body
- Annual report (1997) G/L/206

Working Party on State Trading Enterprises
- Annual report (1997) G/L/198

Bodies established under the auspices of the
Council for Trade in Goods:

Commiittee of Participants on the Expansion of Trade in

Information Technology Products
- Annual report (1997) G/L/216
- Secretariat Note on the Implementation of the Ministerial

Declaration on Trade in Information Technology Products G/L/159/Rev.1

Council for Trade in Services
- Annual report (1997) S/C/5
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Committee on Trade in Financial Services
- Annual report (1997) S/FIN/3

Committee on Specific Commitments
- Annual report (1997) S/CSC/2

Group on Basic Telecommunications
- Report S/GBT/4
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Working Party on GATS rules

- Annual report (1997) S/WPGR/2

Working Party on Professional Services

- Annual report (1997) S/WPPS/2
Council for Trade-Related Aspects of Intellectual Property Rights
- Report (1997) IP/C/12
Committee on Balance-of-Payments Restrictions
- Annual report (1997) WT/BOP/R/37
- Reports WT/BOP/R/23, 24, 26, 29, 30, 36, 38
Consultations
- Bangladesh WT/BOP/R/28
- Bulgaria WT/BOP/R/34
- Czech Republic WT(BOP/R/33
- India WT/BOP/R/22, 32
- Nigeria WT/BOP/R/25, 35
- Pakistan WT/BOP/R/27, 39
- Slovak Republic WT/BOP/R/40
- Tunisia WT/BOP/R/31
Committee on Budget, Finance and Administration
- Annual report (1997) WT/BFA/34
- Reports WT/BFA/28,30, 31, 32,33 and Corr.1
Committee on Trade and Development
- Annual report (1997) WT/COMTD/13
- An assessment of technical cooperation and training WT/COMTD/W/23
Committee on Trade and Environment
- Annual report (1997) WT/CTE/2
Working Group on the Relationship between Trade

and Investment
- Annual report (1997) WT/WGTI/1/Rev. 1
Working Group on the Interaction between Trade and

Competition Policy
- Annual report (1997) WT/WGTCP/1
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Working Group on Transparency in Government Procurement
- Annual report (1997) WT/WGTGP/1

Committees under the Plurilateral Trade Agreements

Committee on Government Procurement

- Annual report (1997) GPA/19
Committee on Trade in Civil Aircraft
- Annual report (1997) WT/L/247
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Congo, Republic of the
Extension of Time-Limit for Acceptance
Ecuador
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See General Council - Finalization of Negotiations
on Schedules on Goods and Services
Mongolia
Panama
Extension of Time-Limit for Acceptance
Papua New Guinea
See also General Council - Finalization of
Negotiations on Schedules on Goods and Services
Extension of Time-Limit for Acceptance
Qatar
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Agriculture
See Committee on Agriculture and also General Council

Anti-Dumping
See Committee on Anti-Dumping Practices

Appellate Body'
Composition 1995/111
Establishment 1995/107
Working procedures for Appellate Review 1996/162, 1997/9

Appointment of Officers to WTO bodies
Guidelines 1995/95

Balance-of-Payments Restrictions
See Committee on Balance-of-Payments Restrictions and also
General Council

Budget, Finance and Administration
See Committee on Budget, Finance and Administration
and also General Council

Civil Aircraft
See under Plurilateral Trade Agreements

Committee of Participants on the Expansion of Trade in Information
Technology Products
Rules of procedures for meetings of the Committee 1997/181

Committee on Agriculture

Marrakesh Ministerial Decision on Measures Concerning the
Possible Negative Effects of the Reform Programme on Least
-Developed and Net Food-Importing Developing Countries

Preparatory Work Programme 1995/117
Reports 1996/264
WTO Lists of NFIDCs 1995/118, 1996/262
Notification Requirements and Formats 1995/121
Organization of work and working procedures 1995/118
Rules of Procedure 1996/261
Report 1996 1996/269

Terms of reference - see General Council

' WTO panels and Appellate Body reports, as well as arbitration awards, can be found in the Dispute
Settlement Reports DSR series co-published by the WTO and Cambridge University Press.
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Minimum Information to be Provided under Article 16.4 of the
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Committee on Regional Trade Agreements
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Notification Procedures
Rules of Procedure

Committee on Safeguards
Formats for Certain Notifications under the Agreement on
Safeguards
Information to be Notified to the Committee Where a Safeguard
Investigation is Terminated with no Safeguard Measure Imposed
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Article 11.2 of the Agreement on Safeguard Measures
Exception under Article11.2
Article 12.1(a) of the Agreement on Safeguards on initiation
of an investigation and the reasons for it
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Article 12.7 of the Agreement on Safeguards of Measures
subject to the prohibition and elimination of certain

measures under Article 11.1 of Agreement on Safeguards 1995/154
Article 11.2 on timetable for phasing out measures referred to
in article 11.1(B) or for bringing them into conformity
with the agreement 1995/156
Laws, Regulations and Administrative Procedures Relating
to Safeguard Measures 1995/152
Pre-existing Article XIX of GATT 1994 Measures 1995/153
Rules of Procedure 1996/290
Committee on Sanitary and Phytosanitary Measures
Agreement between the WTO and the Office International des
Epizooties 1997/53
Procedure to monitor the process of international harmonization 1997/50
Committee on Specific Commitments
Terms of Reference
See under Council for Trade in Services - Specific
Commitments
Committee on Subsidies and Countervailing Measures
Format for updates of notifications under Article 8.3 of the
Agreement 1997/59
Minimum information to be provided under
Article 25.11 of the Agreement 1995/163
Permanent Group of Experts - Election 1995/164, 1996/310
Questionnaire format for subsidy notification under
Article 25 of the Agreement 1995/166
Rules of Procedure 1996/303
Semi-Annual Reports - Guidelines 1995/159
Committee on Technical Barriers to Trade
Rules of Procedure 1996/311
Committee on Trade and Development
Implementation modalities to be observed by the Secretariat in its
administration of technical cooperation activities 1997/189
Report of the High-Level Meeting on Integrated Initiatives for
Least-Developed Countries' Trade Development 1997/194
Rules of Procedure 1996/418
Terms of reference - see General Council
WTO Technical Co-operation - Guidelines 1996/420
Least-Developed Countries
See also Ministerial Conferences
Establishment of the Sub-Committee 1995/195
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Committee on Trade and Environment
Establishment of the Committee - See General Council

Committee on Trade-Related Investment Measures
Notifications
Article 5.5 of the TRIMS Agreement
Article 6.2 of the TRIMS Agreement
Report 1996
Rules of Procedure

Conciliation
See under Appellate Body as well as Dispute Settlement Body

Council for Trade in Goods

Ad-personam status of TMB Members

Establishment of a Loose-Leaf Schedule
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Geneva (1995) Protocol to GATT 1994
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Notifications Procedures for Quantitative Restrictions
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Rules of Procedure
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See also Uruguay Round - Documents relevant to the
application of certain provisions of the General Agreement
on Trade in Services
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Commitments
Dispute Settlement Procedures
Enquiry and Contact Points
See under Notifications
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Financial Services
Application of the Second Annex
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Second Protocol to GATS
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Guidelines for Mutual Recognition Agreements or Arrangements
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Maritime Transport Services - Decision
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Movement of Natural Persons

Decision 1995/176
Decision on Movement of Natural Persons Commitments 1995/177
Third Protocol to GATS
See under Council for Trade in Services - Protocols to GATS
Negotiations on Emergency Safeguards Measures 1997/214
Notifications
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Guidelines 1995/172
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Fifth Protocol to the GATS
Adoption-Decision 1997/215
Fourth Protocol to the GATS
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Protocol 1997/4
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Decision 1995/178
Protocol 1995/13
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Protocol 1995/14
Rules of Procedure 1996/394
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Implementation
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Rules of Procedure 1996/399
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Customs Valuation
See Committee on Customs Valuation
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See also Appellate Body
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Rules of Procedure 1996/242
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Transfer of Assets, Liabilities, Records, Staff and Functions
from the Interim Commission for the International Trade
Organization and the GATT to the World Trade Organization 1995/57

General Council
See under Uruguay Round - Preparatory Committee for the
World Trade Organization - Report to the WTO
See also Relations with International Intergovernmental Organizations,
Relations with Non-Governmental Organizations

Annual Overview of WTO Activities 1995/99
Appointment of Officers - Guidelines 1995/95
Committee on Trade and Environment

Establishment 1995/90
Committee on Regional Trade Agreement

Establishment 1996/183

Terms of Reference 1996/183
Decision-Making Procedures under Articles IX and XII of the

WTO Agreement 1995/90
Finalization of Negotiations on Schedules on Goods and Services

Decision 1995/91

Grenada 1995/92

2 WTO panels and Appellate Body reports, as well as arbitration awards, can be found in the Dispute
Settlement Reports DSR series co-published by the WTO and Cambridge University Press.
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Papua New Guinea
Qatar
St Kitts and Nevis

1995/93
1995/94
1995/95

Procedures for the circulation and derestriction of WTO documents

Rules of Procedure for Sessions of the Ministerial Conference

and Meetings of the General Council

1996/219

Supply of Information to the Integrated Data Base for Personal

Computers

Terms of Reference of Subsidiary Bodies - Decisions
Committee on Agriculture
Committee on Balance-of-Payments Restrictions
Committee on Budget, Finance and Administration
Committee on Market Access
Committee on Trade and Development

Textiles Monitoring Body - Composition

Working Party on Preshipment Inspection
See under Preshipment Inspection

Goods
See Council for Trade in Goods

Government Procurement
See Plurilateral Trade Agreements

Harmonized Commodity Description and Coding System
See under Council for Trade in Goods and also Waivers

Import Licensing
See Committee on Import Licensing

Information Technology Products
See Ministerial Conferences - First Session - Singapore

Intellectual Property

1997/37

1995/101
1995/101
1995/102
1995/103
1995/104
1995/105, 1997/37

See Council for Trade-Related Aspects of Intellectual Property Rights

International Dairy Council
See Plurilateral Trade Agreements

International Meat Council
See Plurilateral Trade Agreements

Investment
See Committee on Trade-Related Investment Measures
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Least-Developed Countries
See under Committee on Trade and Development and also under
Ministerial Conferences

Legal Instruments
Certifications of Modifications and Rectifications of Schedules

of Concessions to GATT 1994 1996/20, 1997/5

Harmonized Commodity Description and Coding System
See under Council for Trade in Goods
Marrakesh Agreement Establishing the WTO
Marrakesh Protocol to GATT 1994
Procés-Verbal - Marrakesh Protocol to the GATT 1994
Procés-Verbal of Rectification
Proces-Verbal of Rectification - Agreement on Implementation of
Article VII of the GATT
Proces-Verbal of Rectification - Agreement on Textiles and Clothing
Procés-Verbal of Rectification of Certified Copies
Procés-Verbal of Rectification - Trade in Pharmaceutical Products
Proces-Verbal Relating to GATS
Protocols of Accession
See Accessions - Protocols of Accession
Protocols to the GATS
See under Council for Trade in Services

Market Access
See Committee on Market Access and also General Council

Members
1995
1996
1997

Ministerial Conferences

First Session - Singapore

Comprehensive and Integrated WTO Plan of Action for the
Least-Developed Countries

Ministerial Declaration on Trade in Information Technology
Products

Singapore Ministerial Declaration
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1996/9
1996/7
1996/3

1997/3
1996/4
1996/5
1996/12
1996/10

1995/xv
1996/xv
1997 /xiii

1996/32

1996/35
1996/23
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Modifications and Rectifications

See Legal Instruments - Certifications on Modifications and Rectifications

Notification Obligations and Procedures

See also under each WTO body

Working Group on Notification Obligations and Procedures -
Report

Officers of WTO Bodies
1995
1996
1997

Panels’
See footnote

Plurilateral Trade Agreements
Committee on Government Procurement
Accessions
Accession to the Agreement on Government
Procurement (1994)
Accession of
- Hong Kong
- the Kingdom of the Netherlands with respect to Aruba
- Liechtenstein
- Singapore
Interim Procedure on the Circulation of Documents
Interim Procedure on the Derestriction of Documents
Modalities for Notifying Threshold Figures in National
Currencies
Participation of Observers in the Committee on Government
Procurement (1994)
Procedures for the Notification of National Implementing
Legislation
Report 1996
Uniform Classification Systems
Committee on Trade in Civil Aircraft
Annual report (1996)

1996/334

1995/1
1996/2
1997/1

1996/432

1996/469
1996/448
1996/452
1996/461
1996/435
1996/435

1996/434
1996/432
1996/436
1996/426
1996/438

1996/478

3 WTO panels and Appellate Body reports, as well as arbitration awards, can be found in the Dispute
Settlement Reports DSR series co-published by the WTO and Cambridge University Press
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Interim Committee on Government Procurement Report 1995/202
International Dairy Council
Annual report (1996) 1996/480
Deletion of the International Dairy Agreement from Annex 4
of the WTO Agreement 1997/36

Suspension of the Application of the Annex on certain Mill
Products and the functioning of the Committee on

Certain Milk Products 1995/201

Termination of the International Dairy Agreement

Decision 1997/223

International Meat Council

Annual report (1996) 1996/481
Deletion of the International Bovine Meat Agreement from Annex 4

of the WTO Agreement 1997/36
Termination of the International Bovine Meat Agreement

Decision 1997/224

Preshipment Inspection
Report of the Independent Entity Established under Article 4
of the Agreement on Preshipment Inspection to the Council

for Trade in Goods 1996/393
Working Party on Preshipment Inspection - Report on
Preshipment Inspection 1997/175

Relations with international intergovernmental organizations
Agreement between the World Intellectual Property

Organization and the World Trade Organization 1995/78
Agreement between the WTO and the IMF 1996/184
Agreement between the WTO and the World Bank 1996/184
Relations Between the WTO and the United Nations 1995/82

Relations with non-governmental organizations
Guidelines for Arrangements 1996/240

Rules of Origin
See Committee on Rules of Origin

Safeguards
See Committee on Safeguards

Scales of contributions to the budget
See Committee on Budget, Finance and Administration -
Financial arrangements for the scales of contributions to
the budget
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Services
See Council for Trade in Services and also Uruguay Round

Sub-Committee on Least-Developed Countries
See under Committee on Trade and Development

Subsidies
See Committee on Subsidies and Countervailing Measures

Textiles Monitoring Body
Composition - see General Council
Comprehensive Report on the TMB to the Council for Trade
in Goods on Implementation of the Agreement on Textiles
and Clothing 1997/68
Working Procedures 1996/329

Trade and Development
See Committee on Trade and Development and also General Council

Trade and Environment
See Committee on Trade and Environment

Trade in Goods
See Council for Trade in Goods

Trade Policy Review Body
Rules of Procedure 1996/252

Trade in Services
See Council for Trade in Services

Trade-Related Aspects of Intellectual Property Rights
See Council for Trade-Related Aspects of Intellectual Property Rights

Trade-Related Investment Measures
See Committee on Trade-Related Investment Measures

Uruguay Round
Documents relevant to the application of certain provisions of
the General Agreement on Trade in Services

Applicability of GATS to Tax Measures 1995/248
Issues relating to the Scope of the GATS 1995/245,248
Scheduling of Initial Commitments in Trade in Services 1995/229

Scheduling of Subsidies and Taxes at the Sub-Central Level 1995/254
Statement by the Chairman of the Group of
Negotiations on Services 1995/249
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Status of Branches as Services Suppliers - Article XXXIV

of GATS

Taxation Issues Relating to Article XIV(d) of GATS
Preparatory Committee for the World Trade Organization

Report to the WTO

Waivers

Harmonized Commodity System Description and Coding System

Implementation

1995/199, 1996/423,

Introduction of Harmonized System 1996 Changes into

WTO Schedules of Tariff Concessions
Renegotiation of Schedules
Other waivers:
Canada
CARIBCAN
- Extension of Time-Limit
Cuba
Article XV:6 of GATT 1994
- Extension of Time-Limit
European Communities
Fourth ACP-EEC Convention of Lomé
- Extension of Time-Limit
France
Trading Arrangements with Morocco
- Extensions of Time-Limit
Hungary
Agreement on Agriculture
South Africa
Base dates under Article 1:4
- Extension of Time-Limit
United States
ANDEAN Trade Preference Act
- Extension of Time-Limit
Caribbean Basin Recovery Act
- Renewal of Waiver

1995/200, 1996/423,
1996/423,

1996/423,

Former Trust Territory of the Pacific Islands

- Extension of Time-Limit

Import of Automotive Products

- Extension of Time-Limit

Zimbabwe

Base dates under Article 1:4

- Extension of Time-Limit
Waivers in force as of 1 January 1995
Waivers in force as of 1 January 1996
Waivers in force as of 1 January 1997
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1995/243
1995/245

1995/208

1997/221

1997/222
1997/221

1996/423

1996/423

1996/423

1997/222

1997/222

1996/423

1996/423
1995/200
1996/423
1996/423
1996/423
1995/196

1996/423
1997/221
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