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listnum "WP List 10" \l 1TEXT OF ARTICLE XIXtc  \l 1 "TEXT OF ARTICLE XIX"


Article XIX


Emergency Action on Imports of Particular Products


1.
(a)
If, as a result of unforeseen developments and of the effect of the obligations incurred by a contracting party under this Agreement, including tariff concessions, any product is being imported into the territory of that contracting party in such increased quantities and under such conditions as to cause or threaten serious injury to domestic producers in that territory of like or directly competitive products, the contracting party shall be free, in respect of such product, and to the extent and for such time as may be necessary to prevent or remedy such injury, to suspend the obligation in whole or in part or to withdraw or modify the concession.



(b)
If any product, which is the subject of a concession with respect to a preference, is being imported into the territory of a contracting party in the circumstances set forth in sub-paragraph (a) of this paragraph, so as to cause or threaten serious injury to domestic producers of like or directly competitive products in the territory of a contracting party which receives or received such preference, the importing contracting party shall be free, if that other contracting party so requests, to suspend the relevant obligation in whole or in part or to withdraw or modify the concession in respect of the product, to the extent and for such time as may be necessary to prevent or remedy such injury.


2.
Before any contracting party shall take action pursuant to the provisions of paragraph 1 of this Article, it shall give notice in writing to the Contracting Parties as far in advance as may be practicable and shall afford the Contracting Parties and those contracting parties having a substantial interest as exporters of the product concerned an opportunity to consult with it in respect of the proposed action.  When such notice is given in relation to a concession with respect to a preference, the notice shall name the contracting party which has requested the action.  In critical circumstances, where delay would cause damage which it would be difficult to repair, action under paragraph 1 of this Article may be taken provisionally without prior consultation, on the condition that consultation shall be effected immediately after taking such action.


3.
(a)
If agreement among the interested contracting parties with respect to the action is not reached, the contracting party which proposes to take or continue the action shall, nevertheless, be free to do so, and if such action is taken or continued, the affected contracting parties shall then be free, not later than ninety days after such action is taken, to suspend, upon the expiration of thirty days from the day on which written notice of such suspension is received by the Contracting Parties, the application to the trade of the contracting party taking such action, or, in the case envisaged in paragraph 1 (b) of this Article, to the trade of the contracting party requesting such action, of such substantially equivalent concessions or other obligations under this Agreement the suspension of which the Contracting Parties do not disapprove.



(b)
Notwithstanding the provisions of sub-paragraph (a) of this paragraph, where action is taken under paragraph 2 of this Article without prior consultation and causes or threatens serious injury in the territory of a contracting party to the domestic producers of products affected by the action, that contracting party shall, where delay would cause damage difficult to repair, be free to suspend, upon the taking of the action and throughout the period of consultation, such concessions or other obligations as may be necessary to prevent or remedy the injury.


PRIVATE 
listnum "WP List 10" \l 1
Interpretation and Application of Article XIXtc  \l 1 "
Interpretation and Application of Article XIX"

PRIVATE 
listnum "WP List 10" \l 2
Scope and Application of Article XIXtc  \l 2 "
Scope and Application of Article XIX"

PRIVATE 
listnum "WP List 10" \l 3Paragraphs 1 and 2tc  \l 3 "Paragraphs 1 and 2"


A Working Party in 1950-51 on “Withdrawal by the United States of a Tariff Concession under Article XIX of the General Agreement” examined the complaint of Czechoslovakia that the United States, in withdrawing a concession on women’s fur felt hats and hat bodies, had failed to fulfil the requirements of Article XIX.  The Report of the Working Party notes that 


“In attempting to appraise whether the requirements of Article XIX had been fulfilled, the Working Party examined separately each of the conditions which qualify the exercise of the right to suspend an obligation or to withdraw or modify a concession under that Article.


“Three sets of conditions have to be fulfilled:

“(a)There should be an abnormal development in the imports of the product in question in the sense that:

“(i)the product in question must be imported in increased quantities;

“(ii)the increased imports must be the result of unforeseen developments and of the effect of the tariff concession; and

“(iii)the imports must enter in such increased quantities and under such conditions as to cause or threaten serious injury to domestic producers of like or directly competitive  products.

“(b)The suspension of an obligation or the withdrawal or modification of a concession must be limited to the extent and the time necessary to prevent or remedy the injury caused or threatened.

“(c)The contracting party taking action under Article XIX must give notice in writing to the Contracting Parties before taking action.  It must also give an opportunity to contracting parties substantially interested and to the Contracting Parties to consult with it.  As a rule consultation should take place before the action is taken, but in critical circumstances consultation may take place immediately after the measure is taken provisionally”.


Legislation of acceding governments implementing Article XIX (“safeguards legislation”) has been a subject of examination in certain recent accession negotiations.  In the reports of the accession working parties concerned, members of the accession working party generally have not deemed the absence of a serious injury requirement in such legislation, or the complete absence of such legislation, to be as such inconsistent with the General Agreement.  The acceding governments have generally confirmed their intention to abide by the provisions of Article XIX in any instance of application of measures under Article XIX.

PRIVATE 
listnum "WP List 14" \l 4“as a result of unforeseen developments”tc  \l 4 "“as a result of unforeseen developments”"


The members of the Working Party cited above on “Withdrawal by the United States of a Tariff Concession under Article XIX”, except for the United States, agreed 

“that the term ‘unforeseen development’ should be interpreted to mean developments occurring after the negotiation of the relevant tariff concession which it would not be reasonable to expect that the negotiators of the country making the concession could and should have foreseen at the time when the concession was negotiated”.

The same Working Party also agreed “that the fact that hat styles had changed did not constitute an ‘unforeseen development’ within the meaning of Article XIX”
, but that the effects of the special circumstances of this case, “and particularly the degree to which the change in fashion affected the competitive situation, could not reasonably be expected to have been foreseen by the United States authorities in 1947, and that the condition of Article XIX that the increase in imports must be due to unforeseen developments and to the effect of the tariff concessions can therefore be considered to have been fulfilled”.

PRIVATE 
listnum "WP List 20" \l 4“being imported ... in such increased quantities”tc  \l 4 "“being imported ... in such increased quantities”"


In discussions concerning Article 40 of the Charter (the Article corresponding to Article XIX) during the Havana Conference, it was agreed to insert the word “relatively” between “such” and “increased”, “so as to make it clear that Article 40 could apply in cases where imports had increased relatively to domestic production, even though there might not have been an absolute increase in imports as compared with a previous base period”.
  The Working Party on “Modifications to the General Agreement”, which met directly after the Havana Conference, considered amendment of Article XIX to conform to this wording but decided not to do so, on the basis that “It was also the understanding of the Working Party that the phrase ‘being imported ... in such increased quantities’ in paragraph 1(a) of Article XIX was intended to cover cases where imports may have increased relatively, as made clear in Article 40, paragraph 1(a), of the Havana Charter”.

PRIVATE 
listnum "WP List 24" \l 4“cause or threaten serious injury to domestic producers ... of like or directly competitive products”tc  \l 4 "“cause or threaten serious injury to domestic producers ... of like or directly competitive products”"


The Working Party Report on “Report on the Withdrawal by the United States of a Tariff Concession under Article XIX” notes that “the statistics bearing on the relation between imports and domestic production up to mid-1950 show a large and rapidly increasing volume of imports, while at the same time domestic production decreased or remained stationary.  On the whole, therefore, they constitute evidence of some weight in favour of the view that there was a threat of serious injury to the United States industry”.
  However, the Working Party also pointed out that

“To sum up, the available data support the view that increased imports had caused or threatened some adverse effect to United States producers.  Whether such a degree of adverse effect should be considered to amount to ‘serious injury’ is another question, on which the data cannot be said to point convincingly in either direction, and any view on which is essentially a matter of economic and social judgment involving a considerable subjective element.  In this connection it may be observed that the Working Party naturally could not have the facilities available to the United States authorities for examining interested parties and independent witnesses from the United States hat-making areas, and for forming judgments on the basis of such examination.  Further, it is perhaps inevitable that governments should on occasion lend greater weight to the difficulties or fears of their domestic producers than would any international body, and that they may feel it necessary on social grounds, e.g. because of lack of alternative employment in the localities concerned, to afford a high degree of protection to individual industries which in terms of cost of production are not economic.  Moreover, the United States is not called upon to prove conclusively that the degree of injury caused or threatened in this case must be regarded as serious;  since the question under consideration is whether or not they are in breach of Article XIX, they are entitled to the benefit of any reasonable doubt.  No facts have been advanced which provide any convincing evidence that it would be unreasonable to regard the adverse effects on the domestic industry concerned as a result of increased imports as amounting to serious injury or a threat thereof;  and the facts as a whole certainly tend to show that some degree of adverse effect has been caused or threatened.  It must be concluded, therefore, that the Czechoslovak Delegation has failed to establish that no serious injury has been sustained or threatened”.

PRIVATE 
listnum "WP List 28" \l 4“in respect of such product”tc  \l 4 "“in respect of such product”"
 


A Secretariat Note of 1978 on “Modalities of Application of Article XIX” notes that Article 29 of the US Draft Charter, on “Emergency Action on Imports of Particular Products” made no reference to the question whether it was intended to be applied on a most-favoured-nation basis or not.  However, this Note indicates that an United States internal memorandum gave the following information regarding the historical background for the United States draft:

“These relevant provisions (of Article XIX) follow closely in substance those in the first detailed escape clause, contained in Article XI of the 1942 trade agreement with Mexico ... At the time the United States was putting escape clauses comparable to Article XIX into bilateral trade agreements and was proposing the multilateral negotiation of comparable language it had no authority to take action under such a clause in other than a non-discriminatory manner and therefore must have contemplated its non-discriminatory use”.


The Report of the Havana Conference Sub-Committee D on Articles 40, 41 and 43 of the Charter makes the following comment concerning discussions at Havana:

“The Sub-Committee was unanimous in its understanding of this Article that action taken by Members under paragraphs 1(a), 1(b) and 3(b) - as distinct from paragraph 3(a) - should not involve any discrimination against the trade of any Member.  As the Geneva text might leave room for doubts on this point, it was felt that this intention, as interpreted by the Sub-Committee, should be expressly stated in the Charter.  The Sub-Committee decided therefore to recommend that this interpretation be embodied in a footnote attached to the Article and forming part of the Charter”.
 

Accordingly the Sub-Committee proposed the following Interpretative Note to Article 40, the Article corresponding to Article XIX of the General Agreement:

“It is understood that any suspension, withdrawal or modification under paragraphs 1(a), 1(b) and 3(b) must not discriminate against imports from any Member country”.

In the discussion of the Report of Sub-Committee D in Committee III of the Havana Conference, the deletion of this footnote was requested on the basis that “the application of Article 40 would in many cases be discriminatory and the footnote might create a chain of withdrawals of concessions”.  In reply it was stated that “the intention of the Article was set forth in the footnote.  Paragraph 3(a) offered counteraction against emergency actions; the phrase ‘to the trade of the Member’ showed a discriminatory characteristic not evident in the other paragraphs ... the general intent of Article 40 was to provide time to rectify possible miscalculations of a concession.  Since concessions were negotiated on a non-discriminatory and most-favoured-nation basis, their withdrawal should also be on that basis ... The intent of the footnote was that any action, except that taken under paragraph 3(a), should be in conformity with the most-favoured-nation concept”.
  The footnote was further examined by a working party which added the phrase, “and that such action should avoid, to the fullest extent possible, injury to other supplying Member countries”
;  this Note was included in the Charter.  However, it was not among those Charter changes which were brought into the General Agreement in 1948. 

PRIVATE 
listnum "WP List 36" \l 5
Non-discriminatory invocation of Article XIXtc  \l 5 "
Non-discriminatory invocation of Article XIX"


The “Report on the Accession of Japan” of the Ad-Hoc Committee on Agenda and Intersessional Business in 1953 mentioned the views of contracting parties that “emergency action under Article XIX would have to be non-discriminatory and would thus have to be applied to the trade of all contracting parties, including those which were in no way responsible for the circumstances requiring redress”.
  A suggestion to add an additional clause to Article XIX permitting a discriminatory application of safeguard measures in case of “serious disruption of trade conditions” was rejected.
 


During the Review Session of 1954-55, Denmark, Norway and Sweden proposed to add a new paragraph at the end of Article XIX on the lines of the Charter Interpretative Note, concerning non-discriminatory invocation of Article XIX.  The records indicate that as this proposal did not meet with the general approval of Sub-Group B  of Working Party II, it was withdrawn.  The Sub-Group considered both this and another Scandinavian proposal to be unnecessary.


In an informal note of 26 May 1964 on the “Rationale for Dealing with Market Disruption through the Application of Article XIX”, the Executive Secretary stated, inter alia:  


“There can be no serious question that the intention of the drafters of Article XIX was that action ... should be of a non-discriminatory character.  This indeed is a logical counterpart of the provisions of Article I and Article XIII.  This is also borne out by the legislative history and both practice and theory since the drafting of the Article. ... The fact, however, that it was necessary to record this understanding in the legislative proceedings also suggests, however, that the language itself is not conclusive”.
 

In the same Note, the Executive Secretary suggested:

“as worthy of examination ... to place upon the existing provisions of Article XIX an interpretation which I think they can bear ... and which would in carefully defined circumstances entitle an importing country to protective measures which would be restricted in application to imports from a supplying country which were in fact creating the disruptive situation.  It could be argued that the situation results from a combination of the increase of the particular exports in question from the particular source, and the obligation to refrain from discriminatory measures to remedy the situation.  If so it would reasonably follow that the obligation regarding non-discrimination could be suspended within the existing language of Article XIX ...”.
  

This interpretation was, however, contested and did not meet with approval.


A Secretariat Note of 1978 on “Modalities of Application of Article XIX” states: “In view of the fact that emergency actions under Article XIX are to be taken in respect of ‘such product’ and not in respect of individual contracting parties, the indication is that Article I applies.”


During the discussion in the Council in March 1978 concerning the EEC’s invocation of Article XIX with respect to measures on imports into the United Kingdom of television sets from Korea, “a large number of representatives ... spoke on the matter and expressed the opinion that Article XIX did not provide for the discriminatory application of measures to limit potentially disruptive imports.  They considered the measures in question to be clearly inconsistent with GATT provisions.  Some delegations expressed serious concern about the use of Article XIX on a selective basis, in particular when this was done in a manner discriminating against a developing country”.


The 1980 Panel on “Norway - Restrictions on Imports of Certain Textile Products” examined an Article XIX action by Norway, which consisted of introduction of global quotas on nine textile items.  Imports from the EEC and EFTA countries were not subject to these quotas, nor were imports from six developing textile exporting countries with which Norway had concluded bilateral arrangements.  The size of the global quotas was calculated on the basis of average imports in 1974-76 from the countries included in the quotas; the quotas were allocated to importers but not allocated by supplier country.  The Panel Report provides:  “The Panel was of the view that the type of action chosen by Norway, i.e. the quantitative restrictions limiting the importation of the nine textile categories in question, as the form of emergency action under Article XIX was subject to the provisions of Article XIII which provides for non-discriminatory administration of quantitative restrictions. ... The Panel was of the view that to the extent that Norway had acted with effect to allocate import quotas for these products to six countries but had failed to allocate a share to Hong Kong, its Article XIX action was not consistent with Article XIII”.

PRIVATE 
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The 1978 Note by the GATT Secretariat on “Modalities of Application of Article XIX” notes that

“A number of actions of a quantitative and tariff-type nature have been linked to the price of the products concerned.  In practice, such measures, although applied on a global basis, may have been selective in their application to one or a limited number of countries.  In the current ten-year period, ten such instances have been notified, compared to eight during the preceding twenty years.  Some of these measures took the form of special customs valuation methods levied for imports at lower prices during a short agricultural or horticultural season.  In addition to these measures, there were a few cases in the earlier years where specific duties or surtaxes were replaced by ad valorem rates”.
 


In Council discussion of a 1977 Article XIX action by Finland imposing a surcharge on imports of tights below a basic price, the representative of Singapore noted that Article XIX referred to “any product” and stated that this action was aimed at low-cost suppliers in developing countries.  The representative of Finland stated that the measure was fully in accordance with Article XIX.


During discussion in the Committee on Trade and Development in March 1983 of a Canadian Article XIX action on leather footwear, which exempted footwear above a certain value, it was stated that “This price discrimination was not only contrary to the letter and spirit of Article XIX, but also established a dangerous precedent, and had an adverse effect on the export interests of developing countries. ... The representative of Canada stated that in the view of his authorities, the Article XIX action referred to ... was consistent with the relevant provisions of the General Agreement, and the price discrimination element in the action did not constitute a new precedent under the GATT”.  Several other contracting parties expressed concern at the price-discriminatory use of Article XIX and stated that they regarded a discrimination between suppliers, either geographically or on the basis of prices, as an infringement of GATT rules.
  Canada’s Article XIX action on imports of footwear was discussed again in the GATT Council meeting in March 1985.  Concern was expressed at “Canada’s application of price breaks in the context of this Article XIX action.  Such devices could produce such a narrow and selective definition of source that the action could no longer be said to be truly non-discriminatory.  This would appear to conflict with the fundamental principles of the General Agreement”.

PRIVATE 
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PRIVATE 
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The 1951 Report of the Working Party on the “Withdrawal by the United States of a Tariff Concession under Article XIX” noted that 

“the Czechoslovak representative questioned whether the substantial increase in rates of duty involved in the withdrawal were necessary to prevent or remedy the alleged injury and whether the re-establishment of prohibitive duties to enable an uneconomic industry to prolong its existence was consistent with the purposes of the General Agreement.  The other members of the Working Party considered that it is impossible to determine in advance with any degree of precision the level of import duty necessary to enable the United States industry to compete with overseas suppliers in the current competitive conditions of the United States market, and that it would be desirable that the position be reviewed by the United States from time to time in the light of experience of the actual effect of the higher import duties now in force on the economic position of the United States industry”.
 

PRIVATE 
listnum "WP List 64" \l 5 Duration of action under Article XIXtc  \l 5 " Duration of action under Article XIX"


At the 1946 London Preparatory Conference it was stated during the course of the discussion of Article 29, the draft Article corresponding to Article XIX, that “the Article provided only for a temporary relaxation of commitments, not for a permanent revision”.
  It was also stated that “the general purpose of Article 29 is to deal with an emergency situation.  In general you would expect that it would be short-term, but it does not necessarily have to be under the terms of the Article”.


The 1951 Report of the Working Party on the “Withdrawal by the United States of a Tariff Concession under Article XIX” concluded that

“action under Article XIX is essentially of an emergency character and should be of limited duration.  A government taking action under that Article should keep the position under review and be prepared to reconsider the matter as soon as this action is no longer necessary to prevent or remedy a serious injury.  In the case under review events which have occurred after it was decided to raise the duties would indicate that it would be desirable for the United States Government to follow the trends of consumption, production and imports in the following months with a view to restoring the concession on hat bodies in whole or in part if and as soon as it becomes clear that its continued complete withdrawal cannot reasonably be maintained to be permissible under Article XIX”.

It was also stated that Article XIX required that the original tariff concessions should be wholly or partially restored “if and as soon as the United States industry is in a position to compete with imported supplies without the support of the higher rates of import duty”.


The 1984 Report on “Safeguards” by the Chairman of the Council states, inter alia:


“There is a convergence of views that safeguard actions are not intended to protect domestic producers for an unlimited period of time.  Safeguard actions are emergency measures which should therefore be temporary by definition and progressively liberalized during the period of their application, unless they are maintained for such a short time as to make this impractical”.

PRIVATE 
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The Report of the Havana Conference Sub-Committee on Articles 40, 41 and 43 notes:  “The question was raised whether, in taking action under paragraph 1 of Article 40 [which corresponded to GATT Article XIX], Members would be limited to the reimposition of measures which had been in effect prior to the entry into force of the Charter.  It was agreed that the text as drafted does not limit the measures which Members might take”.


A 1987 Secretariat Note on “Drafting History of Article XIX and its Place in GATT” notes that tariff measures notified under Article XIX have included increases in specific duties, increases in ad valorem duties, surcharges, surtaxes, imposition of a minimum value for duty, increases in compound duties, compensatory taxes, tariff quotas, and imposition of surtaxes and charges on products imported below a minimum price.  Non-tariff measures that have been notified include outright embargoes and bans on import licences, global quotas, discretionary licensing, import deposit schemes, import authorization and other import restrictions.  A few actions have involved both tariff and non-tariff measures.  During the period 1950-59, actions taken were predominantly tariff measures (80 percent).  The next ten-year period saw a rise in the use of non-tariff measures (45 percent) and in the period 1970-79 non-tariff measures constituted the majority (70 percent) of all actions invoked.  For the 1980-87 period the share of tariff and non-tariff measures was about equal.


At the 1946 London Preparatory Conference, it was stated that “Language has been inserted in paragraph (1) ... which makes it clear that members invoking the Article may withdraw or modify concessions in respect of preferences as well as concessions in respect of tariffs and obligations regarding quantitative restrictions, etc”.
  Individual schemes of preferences for developing countries have provided for certain safeguard mechanisms under which the preference-giving countries have reserved the right to withdraw preferences if they deem it necessary.

PRIVATE 
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The purpose of this paragraph was explained at the London Preparatory Conference as follows:  “... this right of withdrawal or modification will extend to cases where a country’s trade is injured by reason of the loss in whole or in part of a preference which it previously enjoyed in another market”.

PRIVATE 
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The 1951 Report of the Working Party on the “Withdrawal by the United States of a Tariff Concession under Article XIX” examined also the conformity of the United States actions with the notice and consultation requirements of Article XIX, and noted,  “In this connection the Working Party wishes to draw the attention of the Contracting Parties to the desirability of delaying, as far as practicable, the release of any public announcement on any proposed action under Article XIX, as a premature disclosure to the public would make it difficult for the government proposing to take action to take fully into consideration the representations made by other contracting parties in the course of consultations”.


After a discussion on notification of Article XIX actions, including whether such actions could be notified by countries other than those taking them, at its April 1981 meeting the Committee on Safeguards agreed, inter alia, on the following conclusion:

“3.
All actions taken under Article XIX, and to the extent possible, other actions which serve the same purpose will be notified to the Contracting Parties.  In addition, it will be open to contracting parties to bring up any matter in accordance with the Understanding Regarding Notification, Consultation, Dispute Settlement and Surveillance”.

Lists of Article XIX actions notified to the Secretariat appear in the following notes:

--
Factual Note on Safeguards prepared by the Secretariat in 1973.

--
Study on “Emergency type actions in the widest sense” prepared by the Secretariat in 1975.

--Secretariat Note of 5 July 1978 on “Modalities of Application of Article XIX”, including a table of Article XIX actions.

--Secretariat Note of 26 March 1982, including a revised and updated list of measures taken since 1978 and notified under Article XIX, as well as of “grey-area” measures.

--Background Note by the Secretariat prepared in 1987 including an “Inventory of Article XIX Actions and other Measures which Appear to Serve the Same Purpose”.
 

A table of Article XIX actions notified to the Secretariat up to October 1993 appears at the end of this chapter.

PRIVATE 
listnum "WP List 98" \l 4“in critical circumstances”tc  \l 4 "“in critical circumstances”"


At the Havana Conference, it was decided to substitute the words “in circumstances of special urgency” for “in critical circumstances” as a clarifying change.
  However, this was not among those Charter changes which were brought into the General Agreement in 1948.


In practice, the provision that in critical circumstances action may be taken provisionally without prior consultation has been applied in a large number of cases.

PRIVATE 
listnum "WP List 102" \l 3Paragraph 3tc  \l 3 "Paragraph 3"

PRIVATE 
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With reference to import restrictions under Article XIX applied by Australia on motor vehicles and on footwear which had been in effect since 1974/75 (with some interruption in the application of the restrictions on motor vehicles), the European Communities, in 1982, notified the intention to suspend tariff concessions granted by the Community on selected imports from Australia “in accordance with the procedures of paragraph 3(a) of Article XIX”.
  Australia then requested that a meeting of the Council be convened within thirty days of the Communities’ notification “in order to discharge the responsibility of the Contracting Parties under paragraph 3(a) of Article XIX of the General Agreement”.  


In February 1982, Australia requested the Council to disapprove the proposed action (see at page 526 below).   During the discussion on this matter the representative of the EEC stated that “The Community recognized Australia’s right to invoke the provisions of Article XIX.  At the same time, it considered that the entire procedure provided for under Article XIX should be followed, which included the offer of compensation. ... He pointed out that there was no requirement that there be a prior agreement between the parties in order for the affected party to take action under Article XIX.  He said that the element of agreement concerned the compensation, and that if there were no agreement on this issue, the affected party was free to take retaliatory action as provided for in Article XIX, unless the Contracting Parties disapproved”.
  The Australian representative agreed that “there was no need for a prior agreement for the type of action contemplated by the Community”.


The Report in 1984 by the Chairman of the Council to the Fortieth Session on “Safeguards” noted that: 


“There is a convergence of views that contracting parties should retain the right given to them in the General Agreement to re-establish the balance of rights and obligations under the Agreement if this is significantly modified.  At the same time, it is recognized that the right to retaliate can, in practice, be used more effectively by some contracting parties than others.  There is furthermore a convergence of views that the threat of retaliation could have a deterrent effect against the application of safeguard actions; the possibility of retaliation could also promote agreement on compensation.  There is, at the same time, a recognition that retaliatory action has trade disruptive effects.  The conclusion that many participants draw is that, wherever possible, constructive settlements should be reached involving compensation rather than the retaliatory withdrawal of benefits ...”.


A Secretariat Note on “Drafting History of Article XIX and its Place in GATT” states that, as of 1987,  there had been 20 instances of agreement or offers of compensation, usually when the Article XIX action took the form of a tariff increase.  There were 10 such cases during 1950-59, eight cases in 1960-69, one case in 1970-79 and one case in 1980-87.  With the declining incidence of compensation, there had been an increasing incidence of invocation of Article XIX:3.

I
Decisions by the Contracting Parties extending time limits under Article XIX:3
	PRIVATE 
PRIVATE 
Australia
	
	

	Motor mowers
	Decision of 19 September 1960 
	L/1217/Add.1, 9S/267

	Woollen piece goods
	Decision of 31 August 1961
	L/1546, 10S/270

	
	Decision of 16 November 1961 
	L/1638, 10S/270

	Heat-resisting glassware
	Decision of 6 July 1964
	C/M/21

	Germany
	
	

	Hard coal products
	Decision of 17 November 1958
	L/920, 7S/128

	United States

	Bicycles
	Decision of 17 October 1955 
	L/433, 4S/31

	Clinical thermometers
	Decision of 8 September 1958 
	L/803/Add.2

	Cotton typewriter ribbon cloth
	Decision of 18 November 1960 
	L/1397, 9S/267

	Dried figs
	Decision of 29 October 1952 
	G/39, 1S/107

	
	Decision of 8 November 1952 
	G/39, 1S/28

	
	Decision of 23 October 1953 
	2S/26

	Lead and zinc
	Decision of 22 November 1958 
	L/940

	
	Decision of 27 May 1959
	L/1012, 8S/179

	
	Decision of 20 November 1959 
	L/1078, 8S/179

	
	Decision of 4 June 1960 
	L/1246, 9S/267

	Linen towelling
	Decision of 14 September 1956
	5S/32

	Safety pins
	Decision of 4 April 1958
	L/624/Add.2

	Spring clothes pins
	Decision of 24 April 1958 
	L/757/Add.1

	Stainless steel table flatware
	Decision of 18 February 1960 
	L/1076/Add.1, 9S/267


PRIVATE 
listnum "WP List 114" \l 4“not later than ninety days after such action is taken”tc  \l 4 "“not later than ninety days after such action is taken”"


The period provided in Article XIX:3 for notification of any proposed suspension of obligations or concessions was extended on several occasions by decisions of the Contracting Parties, including certain cases from 1952 through 1964 which are listed in the accompanying table.


More recently, the practice has evolved of extending the ninety-day period referred to in paragraph 3(a) of Article XIX through bilateral agreement between the contracting parties concerned with subsequent submission of a joint communication to the other contracting parties to the effect that they, for example, “have agreed that their reciprocal rights and obligations under the General Agreement will be maintained and for this purpose have agreed that the ninety-day period set forth in Article XIX:3(a) shall be considered to expire on”... [date fixed].
  The texts of such communications are published in addenda to the basic documents on the respective safeguard measures referred to in the table at the end of this chapter.


In the February 1975 Council meeting

 “the representative of the European Communities stated that, in connection with the recent Article XIX action on imports of certain footwear taken by Australia, the European Communities had asked for a prolongation by mutual agreement of the period of ninety days, referred to in paragraph 3(a) of Article XIX.  There were several precedents for such a prolongation by mutual agreements between the parties.  The Australian delegation, however, believed that a decision of this nature would have to be taken by the Contracting Parties.  He therefore asked whether any other contracting party was of the opinion that such a decision would come under the jurisdiction of the Contracting Parties and whether such contracting party would have objections to such a decision.  A number of representatives stated that they had never encountered any difficulty in reaching agreement with the other party for an extension of the period referred to in Article XIX:3(a) in order to continue consultations rather than having recourse to retaliation. ... The representative of the European Communities stated that ... it appeared to him that no objection  had been voiced in the Council to the extension of the time limit for a reasonable period of time”.
 

In 1981, Australia raised again, but did not pursue, the procedural question of whether or not contracting parties to the GATT may agree bilaterally to extend the ninety-day period referred to in Article XIX or whether, since the General Agreement makes no provision for bilaterally agreed extensions of the ninety-day period, such an extension should be approved by the Contracting Parties.


By a communication dated 14 January 1984, the EC notified a proposed compensatory adjustment, to take effect on 1 March 1984, in response to a US Article XIX action on certain specialty steels.  At the GATT Council meeting in February 1984 the United States representative requested the Council to extend the time limit under Article XIX:3(a) for an additional thirty days, stating that “more time should be allowed for the two parties to reconcile the major discrepancies and problems in the Community’s calculations before the Community retaliated”.  The EC representative stated that the EC could not agree to the US request for a further extension.  In response to a question regarding whether the Council would be competent to take the decision requested of it, the Director-General said that “if the Community agreed to the US request for an extension of the date of entry into force of the retaliatory measures, this could be done.   If the Community did not agree, its retaliatory measures could be put into place on 1 March unless the Council were to disapprove of them; but, in the absence of disapproval, the Council could not postpone the entry into force of the measures, because this was the Community’s sovereign right”.
 

PRIVATE 
listnum "WP List 124" \l 4“to suspend ... the application ... of such substantially equivalent concessions”tc  \l 4 "“to suspend ... the application ... of such substantially equivalent concessions”"


In the February 1982 Council discussion of proposed EEC measures under Article XIX:3 with respect to Australia,
 the Australian representative stated that 

“Australia did not dispute the right of a contracting party to take action, but it disputed the nature and the extent of this action and whether or not there existed a substantial equivalence”.

“... although a contracting party was entitled to re-establish the balance of concessions, it was not entitled to calculate retrospectively and to take retaliatory action on alleged trade losses over a subsequent period of years beyond the original ninety-day consultative period. ... In the case of motor vehicles, one single atypical year (1974) had been chosen as the base representative period, whereas the normal GATT practice was to use the three-year average, as the EEC had done in the case of footwear.  Nonetheless, even when applying the EEC’s method and statistical base, but using normal three-year base periods, imports of motor vehicles from the EEC in each year between 1975 and 1980 significantly exceeded the average levels achieved in the base periods.  Also, the EEC’s actual share of the Australian market in each of these years was higher than in either of the base periods.  Thus, on the basis of either market shares or actual trade levels, the EEC had no basis on which to take retaliatory action.  


“Turning to footwear, he said that Australia had similar conceptual and practical problems.  In addition, although Australia’s Article XIX action on footwear had ceased on 31 December 1981, the EEC sought to take retaliatory action which was totally open-ended.  His delegation rejected the notion that the EEC could, at any time in the future, impose a discriminatory tariff on one or all of the items listed in [the EEC’s notifications of proposed action], at any level of duty, despite the fact that its rights under Article XIX had expired, and when the Article XIX action taken by Australia itself had expired”.

The EEC representative responded that “in the case of motor vehicles, Australia had set up a quota restriction as well as a customs surcharge ... in order to ensure that 80 percent of the Australian market would be reserved for local production.  This had resulted in considerable injury for European producers during the previous seven years ... Australia now had the intention of continuing this action on motor vehicles for another three years”.  He stated that Australia’s offer of compensation had not been acceptable to the EEC because it “did not compensate for the seven years of injury experienced by it”.
  


Other contracting parties also expressed concern at the open-ended nature of the proposed EEC suspension of bindings.  It was stated that, “since the damage calculated by the Community referred to a time period, countermeasures might also be expected to be limited in duration ... on the only previous occasion when the Contracting Parties had decided not to disapprove a countermeasure - the 1952 case of Turkish countermeasures to US Article XIX action on dried figs - the Turkish action was to be effective only for the period in which the US continued to impose the increased duty on dried figs”.  The representative of the European Communities stated that “the suspension of concessions was temporary, since any EEC action would remain in force only for the time strictly necessary to compensate the damage”.


In March 1985, in response to a notification by the EC of proposed compensatory measures in response to a Canadian Article XIX action on imports of footwear
, at the Council meeting the representative of Canada stated that “Canada did not question the right of a contracting party to suspend concessions pursuant to Article XIX:3(a) if a mutually satisfactory settlement could not be found.  However, the contracting party was required to limit such suspensions to substantially equivalent concessions or other obligations.  Canada considered that the Community’s proposals did not meet that requirement, and it did not accept the basis for the level of the proposed suspensions, i.e. the Community’s calculation of trade impairment in the area of Can.$58 million.  Nor did Canada accept that a total embargo on the import of any product (as the Community proposed with respect to Canadian footwear products) could be justified as a suspension of substantially equivalent concessions or other obligations”.


The table of Article XIX actions following this chapter notes all known instances to date of action under Article XIX:3.

PRIVATE 
listnum "WP List 138" \l 4“to the trade of the contracting party taking such action”tc  \l 4 "“to the trade of the contracting party taking such action”"


In the discussion of the report of Sub-Committee D in Committee III at the Havana Conference, it was stated with regard to paragraph 3(a) of Article 40, which corresponds to Article XIX:3(a) of the General Agreement:

“Paragraph 3(a) offered counteraction against emergency actions;  the phrase ‘to the trade of the Member’ showed a discriminatory characteristic not evident in the other paragraphs”.

PRIVATE 
listnum "WP List 140" \l 4“upon the expiration of thirty days from the day on which written notice of such suspension is received by the Contracting Parties”tc  \l 4 "“upon the expiration of thirty days from the day on which written notice of such suspension is received by the Contracting Parties”"


In past instances, these words have been understood to mean that the thirty days started counting on the date of receipt of the written notice in the GATT Secretariat.  See, e.g., the notice of a 1952 action under Article XIX:3(a) by Belgium against the United States:

“As written notice of this suspension was received on the 22 April, the suspension became effective on 22 May 1952”.


In the February 1982 Council discussion noted above on the EC’s Article XIX:3 action against Australia, the Chairman ruled that “Article XIX:3 indicated that a contracting party could not take retaliatory action before the expiry of thirty days or if it were disapproved by the Council.  This did not mean that a contracting party was compelled to take such action at the end of the thirty-day period”.

PRIVATE 
listnum "WP List 144" \l 4“the suspension of which the Contracting Parties do not disapprove” tc  \l 4 "“the suspension of which the Contracting Parties do not disapprove” "


The Contracting Parties have never “disapproved” of a countermeasure to a withdrawal pursuant to Article XIX:3(a).  There is only one instance of the Contracting Parties in session taking a formal decision not to disapprove proposed compensatory action, in the case of Turkish action under Article XIX:3(a) against the US in 1952.


The notice of a 1952 action under Article XIX:3(a) by Belgium against the United States, referred to above, is phrased as follows: 

“It was reported in GATT/AIR/14 of 23 April 1952 that the Government of Belgium had engaged in consultations with the Government of the United States, concerning the action of the latter in modifying the concession on hatters’ fur in Part I of Schedule XX, and had announced its intention to suspend, under the provisions of Article XIX:3(a), the application of the following concession in the Schedule of Benelux to the trade of the United States: ... Since no request had been received from any contracting party to secure consideration of the proposed action, the proposed suspension of the concession on Item 312 in Schedule II,  to the trade of the United States, is deemed to be a substantially equivalent concession, under the Agreement, the suspension of which the Contracting Parties do not disapprove, within the terms of paragraph 3(a) of Article XIX ...”.


The Report of the Review Session Working Party on “Quantitative Restrictions” noted, with respect to the phrase “the suspension of which the Contracting Parties do not disapprove” that “it is clear, both from the text itself and from the practice followed so far by the Contracting Parties, that the contracting party affected is not obliged to obtain prior approval from the Contracting Parties and that the object of the phrase quoted is merely to indicate that the Contracting Parties have a right to require adjustments in the action taken if they consider that the action goes beyond what is necessary to restore the balance of benefits”.


At the 7 February 1984 Council meeting in discussion of proposed EEC compensatory measures under Article XIX:3(a) with respect to a United States Article XIX action on certain specialty steels, the United States argued that the proposed EEC action was “excessive by the standards of Article XIX:3(a)”.  The EEC representative stated that if, after the date of implementation of the EEC’s measures, “the United States considered that the Community’s measures were excessive, then the Contracting Parties would have the right, as stressed by a working party in 1955, ‘to require adjustments in the action taken if they consider that the action goes beyond what is necessary to restore the balance of benefits’”.
   The US then submitted a request for a decision disapproving the measures notified by the EEC.
  At the 22 February 1984 Council meeting, the US representative stated that the EEC measures “would exceed the level which could be considered ‘substantially equivalent’ to the US action, and that therefore, the Contracting Parties should disapprove of the Community’s proposal unless it was modified to conform with the criteria of Article XIX.  The United States had tried to ensure ... that its safeguard action was proportionate to the injury that the US industry had suffered.  It was equally important for the integrity of the safeguard process that any retaliatory action did not exceed the effect of the measures;  and the question of the quality of responsive measures to safeguard actions should be a matter of concern for the Council”.  The two parties agreed to continue consultations to find a satisfactory solution.

PRIVATE 
listnum "WP List 156" \l 2Relationship between Article XIX and other GATT Provisionstc  \l 2 "Relationship between Article XIX and other GATT Provisions"

PRIVATE 
listnum "WP List 156" \l 3Articles I and XIIItc  \l 3 "Articles I and XIII"


See the discussion above beginning on page 519 concerning “Non-discriminatory invocation of Article XIX”.

PRIVATE 
listnum "WP List 156" \l 3Article XVIII:Atc  \l 3 "Article XVIII\:A"


The 1951 Working Party “Report on the Withdrawal of a Tariff Concession by the United States” noted, in relation to Article XVIII as it existed prior to its amendment in 1955:

“... it must be commented that any proposal to withdraw a tariff concession in order to promote the establishment or development of domestic production of a new or novel type of product in which overseas suppliers have opened up a new market is not permissible under Article XIX but should be dealt with under other provisions of the Agreement, such as Article XVIII.  On the other hand, it may be permissible to have recourse to Article XIX if a new or novel type of imported product is replacing the customary domestic product to a degree which causes or threatens serious injury to domestic producers”.

PRIVATE 
listnum "WP List 158" \l 3Article XXIIItc  \l 3 "Article XXIII"


See under Article XXIII.

PRIVATE 
listnum "WP List 158" \l 3Article XXIVtc  \l 3 "Article XXIV"


See under Article XXIV.

PRIVATE 
listnum "WP List 158" \l 3Part IVtc  \l 3 "Part IV"


See under Part IV.

PRIVATE 
listnum "WP List 158" \l 3Article XIX actions and rectification and modification of schedulestc  \l 3 "Article XIX actions and rectification and modification of schedules"


The Report of the Working Party on “Preparation of the Second Protocol of Rectifications and Modifications and Legal Status of the Consolidated Schedules” noted:

“The question was raised in the Working Party of giving effect to withdrawals of concessions under Article XIX ... by means of including such withdrawals in protocols of rectifications and modifications.  The Working Party considered that this would be an undesirable procedure since all withdrawals would thus be given an irrevocable character and eventual reinstatement of such concessions would be difficult”.

The current Procedures for Modification and Rectification of Schedules of Tariff Concessions
 do not provide for certification of changes in schedules resulting from Article XIX action.

PRIVATE 
listnum "WP List 162" \l 2Exceptions and derogationstc  \l 2 "Exceptions and derogations"

PRIVATE 
listnum "WP List 162" \l 3Special safeguards provisions in certain protocols of accessiontc  \l 3 "Special safeguards provisions in certain protocols of accession"


Certain protocols of accession contain special safeguards provisions for consultations and possible remedial action if any product is being imported “in such increased quantities or under such conditions as to cause or threaten serious injury ...”.  Paragraph 4 of the Protocol for the Accession of Poland provides as follows:


“(a)
If any product is being imported into the territory of a contracting party from the territory of Poland in such increased quantities or under such conditions as to cause or threaten serious injury to domestic producers in the former territory of like or directly competitive products, the provisions of (b) to (e) of this paragraph shall apply. 


“(b)
The contracting party concerned may request Poland to enter into consultation with it.  Any such request shall be notified to the Contracting Parties.  If, as a result of this consultation, Poland agrees that the situation referred to in (a) above exists, it shall limit exports or take such other action, which may include action with respect to the price at which the exports are sold, as will prevent or remedy the injury.


“(c)
Should it not be possible to reach agreement between Poland and the contracting party concerned as a result of consultation under (b), the matter may be referred to the Contracting Parties who shall promptly investigate the matter and who may make recommendations to Poland or to the contracting party which initially raised the matter.


“(d)
If following action under (b) and (c) above, agreement is still not reached between Poland and the contracting party concerned, the contracting party shall be free to restrict imports from the territory of Poland of the product concerned to the extent and for such time as is necessary to prevent or remedy the injury.  Poland shall then be free to deviate from its obligations to the contracting party in respect of substantially equivalent trade. 


“(e)
In critical circumstances, where delay would cause damage difficult to repair the contracting party affected may take action provisionally without prior consultation, on the condition that consultation shall be effected immediately after taking such action”.

Paragraph 5 of the Protocol for the Accession of Hungary and paragraph 4 of the Accession of Romania contain identical provisions as follows:


“(a)
If any product is being imported, in the trade between [Hungary] and contracting parties, in such increased quantities or under such conditions as to cause or threaten serious injury to domestic producers of like or directly competitive products, the provisions of (b) to (e) of this paragraph shall apply.


“(b)
[Hungary] or the contracting party concerned may request consultations.  Any such request shall be notified to the Contracting Parties.  If, as a result of such consultations, it is agreed that the situation referred to in (a) above exists, exports shall be limited or such other action taken, which may include action, if possible, with respect to the price at which the exports are sold, as will prevent or remedy the injury.


“(c)
Should it not be possible to reach agreement between the parties concerned as a result of consultation under (b), the matter may be referred to the Contracting Parties who shall promptly investigate the matter and who make appropriate recommendations to [Hungary] or to the contracting party concerned.


“(d)
If, following action under (b) and (c) above, agreement is still not reached between the parties concerned, the contracting party concerned shall be free to restrict the imports of the products concerned to the extent and for such time as is necessary to prevent or remedy the injury.  The other party shall then be free to deviate from its obligations to the contracting party concerned in respect of substantially equivalent trade.


“(e)
In critical circumstances, where delay would cause damage difficult to repair, such preventive or remedial action may be taken provisionally without prior consultation, on the condition that consultation shall be effected immediately after taking such action”.

The Report of the Working Party on “Accession of Hungary” notes in this respect: 


“Members of the Working Party considered it important to have in a protocol of accession a specific safeguard clause.  Representatives of countries maintaining quantitative restrictions against Hungary’s exports indicated in this connexion that the inclusion of such a safeguard clause would facilitate the removal of the restrictions [maintained inconsistently with Article XIII].  The representative of Hungary could agree to the inclusion of a safeguard clause, provided it operated on a reciprocal basis.  He also stated that his acceptance of such a safeguard clause was in anticipation of the early elimination of quantitative restrictions maintained against imports from Hungary, inconsistently with Article XIII.  Paragraph 5 of the draft Protocol has been prepared taking into account these views”.

PRIVATE 
listnum "WP List 168" \l 3
Arrangement Regarding International Trade in Textiles (MFA)tc  \l 3 "
Arrangement Regarding International Trade in Textiles (MFA)"


The Arrangement Regarding International Trade in Textiles (MFA) of 20 December 1973
 included special safeguard provisions but provided, in paragraph 6 of its Article 1, that “the provisions of this Arrangement shall not affect the rights and obligations of the participating countries under the GATT”.  The period of validity of the MFA was extended several times, most recently by the Protocol Maintaining in Force the Arrangement Regarding International Trade in Textiles of 9 December 1993, which provided that the Arrangement was to be maintained in force until 31 December 1994, at which time the MFA expired.
  Trade in textiles and clothing is now governed by the Agreement on Textiles and Clothing in Annex 1A of the WTO Agreement.  Article 1:6 of this Agreement provides:  “Unless otherwise provided in this Agreement, its provisions shall not affect the rights and obligations of Members under the provisions of the WTO Agreement  and the Multilateral Trade Agreements”.


The question whether, in the light of Article 1:6, a party to the MFA could invoke GATT provisions for restrictive actions relating to textile products, was discussed in the Textiles Surveillance Body on several occasions.
  Paragraphs 9, 23 and 26 respectively of the Conclusions of the Textiles Committee adopted on 14 December 1977, 22 December 1981 and 31 July 1986 which are confirmed in and attached to the 1977, 1981 and 1986 Protocols Extending the Arrangement Regarding International Trade in Textiles, provided, inter alia, “that in order to ensure the proper functioning of the MFA, all participants would refrain from taking measures on textiles covered by the MFA outside the provisions therein before exhausting all the relief measures provided in the MFA”.
   With regard to paragraph 23 of the Conclusions, the view was expressed “that, pursuant to Article 1:6 of the MFA, resort to any of the provisions of the GATT was fully consistent with the objectives of this paragraph”.
  The representative of Colombia, speaking on behalf of developing exporting countries, said “that the MFA, as extended by the new Protocol adopted by the Textiles Committee, constituted the multilaterally agreed special framework governing international trade in textiles.  It would therefore be the only legal basis for future bilateral agreements between exporting and importing participants”.

PRIVATE 
listnum "WP List 180" \l 2“Voluntary Export Restraints” and Grey-Area Measurestc  \l 2 "“Voluntary Export Restraints” and Grey-Area Measures"


During the discussion in the Council in March 1978 concerning the EEC’s invocation of Article XIX with respect to the imposition of import restrictions on monochrome television sets imported into the United Kingdom from Korea, the Korean representative stated that these restrictions were imposed in violation of the relevant provisions of the GATT, and “expressed concern that acquiescence on the part of the Contracting Parties in this case might be utilized as a precedent for legitimizing selective import restrictions in the conduct of international trade”.  The Hong Kong delegation “emphasized that Article XIX was not susceptible of being invoked on a discriminatory basis.  He referred to [discussions during the Havana Conference and in 1953, noted above at page 519 and following] ... The only derogation from this principle of non-discrimination was in the Textiles Arrangements, which would not have been necessary if Article XIX had been capable of being used in a selective manner. ...  A large number of representatives also spoke on the matter and expressed the opinion that Article XIX did not provide for the discriminatory application of measures to limit potentially disruptive imports”.  It was also stated that “voluntary restraint agreements were often forced upon the weaker members of the GATT ... there was no provision in the General Agreement that provided a legal basis for discriminatory restraints, even when they were supported by an agreement of a voluntary nature”.


A Note by the Director-General on “Safeguards”, which is annexed to the 1984 Report on “Safeguards” by the Chairman of the Council to the Fortieth Session of the Contracting Parties, notes as follows:

“Export restrictions are generally prohibited under Article XI unless covered by an exception.  Measures limiting exports to certain contracting parties only are, in any case, contrary to the provisions of Article XIII (except in the exceptional situations laid down in Article XIV) which provides for the non-discriminatory application of such restrictions.  It may be argued that this is a very legalistic way of looking at the matter and that ‘voluntary export restraints’ are not, in fact, export restrictions but import restrictions which are administered by the exporting country.  They would, once again, only be in conformity with the General Agreement if they were justified under a particular exception to Article XI and administered in accordance with the provisions relating to the non-discriminatory administration of quantitative restrictions contained in Article XIII.  In fact ‘voluntary’ export restraints are clearly contrary to the present rules of the General Agreement and are only ‘outside the General Agreement’ in the sense that governments have not brought them formally to the GATT for examination”.


Grey-area measures have been examined by panels under Article XXIII on a number of occasions.  In 1980, the Panel on “EEC - Restrictions on Imports of Apples from Chile” examined a suspension by the EEC of imports of apples from Chile, after arrangements were reached with four other Southern Hemisphere suppliers for the restraint of their exports of apples to the EEC.  In its findings, 


“The Panel examined the EEC measure in relation to Article XIII:1.  The Panel found that the EEC suspension applied to imports from Chile was not a restriction similar to the voluntary restraint agreements negotiated with the other Southern Hemisphere suppliers on the basis primarily that: 

“(a)there was a difference in transparency between the two types of action;

“(b)there was a difference in the administration of the restrictions, the one being an import restriction, the other an export restraint; and 

“(c)the import suspension was unilateral and mandatory while the other was voluntary and negotiated.


“... Notwithstanding the Panel’s conclusions regarding the lack of similarity of the restrictions with regard to Article XIII:1, and in light of XIII:5, the Panel proceeded to consider the EEC import suspension against Chile and the voluntary restraint agreements with other Southern Hemisphere exporters as ‘quotas’ for purposes of the Panel’s examination of the EEC measure under XIII:2”.
 

In 1989, the Panel on “EEC - Restrictions on Imports of Dessert Apples - Complaint by Chile” examined a later suspension by the EEC of imports of apples from Chile.  With regard to Article XIII:2 and :4, “...the Panel did not find any basis in the General Agreement for the EC taking into account as ‘special factors’ the restraint alleged to have been exercised in previous years by other suppliers”.
 


See also the 1988 Report of the Panel on “Japan - Trade in Semi-conductors”, which examined, inter alia, a third-country market monitoring scheme established by Japan after the 1985 Arrangement with the United States concerning Trade in Semiconductors.  In its findings, 


“The Panel examined the parties’ contentions in the light of Article XI:1. ... The Panel noted that this wording [of Article XI:1] was comprehensive:  it applied to all measures instituted or maintained by a contracting party prohibiting or restricting the importation, exportation or sale for export of products other than measures that take the form of duties, taxes or other charges.


“The Panel noted that the Contracting Parties had decided in a previous case that the import regulation allowing the import of a product in principle, but not below a minimum price level, constituted a restriction on importation within the meaning of Article XI:1 (BISD 25S/99).  The Panel considered that the principle applied in that case to restrictions on imports of goods below certain prices was equally applicable to restrictions on exports below certain prices.  


“The Panel then examined the contention of the Japanese Government that the measures complained of were not restrictions within the meaning of Article XI:1 because they were not legally binding or mandatory.  In this respect the Panel noted that Article XI:1, unlike other provisions of the General Agreement, did not refer to laws or regulations but more broadly to measures.  This wording indicated clearly that any measure instituted or maintained by a contracting party which restricted the exportation or sale for export of products was covered by this provision, irrespective of the legal status of the measure”.

“... The Panel concluded that the complex of measures constituted a coherent system restricting the sale for export of monitored semi‑conductors at prices below company‑specific costs to markets other than the United States, inconsistent with Article XI.1”.


With regard to the possibility of using dispute settlement proceedings under the General Agreement to enforce agreements between contracting parties providing for “voluntary export restraints”, it may be noted that a Decision of the Contracting Parties provides that “The determination of rights and obligations between governments arising under a bilateral agreement is not a matter within the competence of the Contracting Parties”.  A footnote to this decision provides that “This Decision by its terms clearly refers only to the determination of the rights and obligations as between the parties to the bilateral agreement and arising from it.  It is, however, within the competence of the Contracting Parties to determine whether action under such a bilateral agreement would or would not conflict with the provisions of the General Agreement”.
 


A series of lists of “grey-area measures” have been compiled by the Secretariat, most recently in 1987.

PRIVATE 
listnum "WP List 196" \l 2Work undertaken in the GATT on Safeguardstc  \l 2 "Work undertaken in the GATT on Safeguards"


A Secretariat Note of 1987 on “Work Already Undertaken in the GATT on Safeguards” describes the history of discussions on safeguards as follows:


At the time that Japan’s accession to the GATT was under discussion in February 1953, some contracting parties wished to retain the right to apply discriminatory quantitative restrictions on imports from Japan.
  They suggested that an additional safeguard clause should be introduced into the General Agreement, arguing that a large number of Article XIX actions, which would have to be applied on a most-favoured-nation basis, might lead to a general raising of barriers to world trade.  Other contracting parties felt that no additional safeguard clause was required.  A suggestion was made that in order to avoid a higher general level of barriers to world trade, contracting parties might bring cases to the GATT under Article XXIII, paragraph 2, under which the Contracting Parties could authorize the application of safeguard actions on a discriminatory basis.  However, some delegations pointed out that there might be circumstances in which the procedures of Article XXIII would be too slow in operation to provide adequate safeguards, and they suggested that if the Contracting Parties failed to reach a decision within thirty days, provisional safeguard measures might be taken pending a decision of the Contracting Parties.  In the end there was no agreement on the application of Article XXIII along these lines.


Japan became a contracting party in September 1955 without any new general safeguard clause being added to the General Agreement.  Some contracting parties invoked Article XXXV on Japan’s accession.  In a number of cases, Japan negotiated bilateral trade agreements containing special safeguard clauses and then the countries concerned disinvoked Article XXXV.  Some countries did not invoke Article XXXV but nevertheless continued to discriminate against Japan.


At the November 1959 Session of the Contracting Parties, some delegations stated that sharp increases in imports, over a brief period of time and in a narrow range of commodities, could have serious economic, political and social repercussions in the importing countries.  The Contracting Parties accordingly decided that the secretariat should prepare a factual study on the question of “market disruption”.
  The outcome of the study showed that a wide variety of products, chiefly textiles and clothing products, were subject to import restrictions applied by a number of countries to deal with market disruption.
   In June 1960 a Working Party on “Avoidance of Market Disruption” was established.  In November 1960, a Decision was adopted recognizing that 

“(a)
In a number of countries situations occur or threaten to occur which have been described as ‘market disruption’.

“(b)
These situations generally contain the following elements in combination:

“(i)
a sharp and substantial increase or potential increase of imports of particular products from particular sources;

“(ii)
these products are offered at prices which are substantially below those prevailing for similar goods of comparable quality in the market of the importing country;

“(iii)
there is serious damage to domestic producers or threat thereof;

“(iv)
the price differentials referred to in paragraph (ii) above do not arise from governmental intervention in the fixing or formation of prices or from dumping practices. ...

“(c)
These situations have often led governments to take a variety of exceptional measures.  In some cases importing countries have taken or maintained discriminatory measures either outside the framework of the General Agreement, or contrary to the provisions of the General Agreement.  In some other cases exporting countries have tried to correct the situation by taking measures to limit or control the export of the products giving rise to the situation.

“(d)
Such measures, taken unilaterally or through bilateral arrangement,  may in some cases tend to cause difficulties in other markets and create problems for other contracting parties”.

The same Decision provided for a programme of work.  This work did not lead to the elaboration of any generally applicable solutions, however,
 but indirectly to the negotiation of a special safeguard clause relating to a single industrial sector - cotton textiles.


The Short-Term Arrangement Regarding International Trade in Cotton Textiles (STA)
 came into force on 1 October 1961 for a twelve-month period pending a long-term solution.  A year later, the STA was superseded by the Long-Term Arrangement Regarding International Trade in Cotton Textiles (LTA)
 which came into force on 1 October 1962 for a five-year period and continued into force until 31 December 1973.  The stated objectives of the LTA, as of the STA, were two-fold:  to promote the economic progress of developing countries by providing larger opportunities for exchange earnings, while ensuring that cotton textiles trade developed in such a way as to avoid disruptive effects in individual markets.  Later,  the Arrangement Regarding International Trade in Textiles, commonly known as the Multifiber Arrangement or the MFA,
 covering textile products of man-made fibre and wool as well as cotton, entered into force on 1 January 1974 for a period of four years.  As noted above on page 531, the MFA was extended a number of times and finally expired at the end of 1994.


The Tokyo Declaration adopted in September 1973, which launched the Tokyo Round of multilateral trade negotiations, stated that these negotiations should aim, inter alia, to “include an examination of the adequacy of the multilateral safeguard system, considering particularly the modalities of application of Article XIX, with a view to furthering trade liberalization and preserving its results”.
  The Trade Negotiations Committee established a negotiating group on safeguards in February 1975 to carry out the task set out in the Ministerial mandate.  However, in spite of intensive efforts made in the final stage of the Tokyo Round, and a narrowing of differences, it did not prove possible to reach agreement within the framework of the Round.
  


In the “GATT Work Programme” agreed on 29 November 1979 to follow up on the Tokyo Round results, it was agreed that “Continued negotiations on safeguards constitute an essential element in the GATT Work Programme and should be carried out as a matter of urgency in accordance with the agreement reached in the Council on this matter”.
  The separate Decision on “Safeguards” of the same date provided that “The CONTRACTING  PARTIES stress the need for an agreement on an improved multilateral safeguard system.  The Contracting Parties reaffirm their intention to continue to abide by the disciplines and obligations of Article XIX of the General Agreement.  A Committee is established to continue discussions and negotiations ... with the aim of elaborating supplementary rules and procedures regarding the application of Article XIX of the General Agreement, in order to provide greater uniformity and certainty in the implementation of its provisions”.
  At the same time it was decided to establish the Sub-Committee on Protective Measures of the Committee on Trade and Development.


At its meeting in April 1981, the Committee on Safeguards adopted the following conclusions:

“(i)the provisions of Article XIX of the General Agreement continue to apply fully and at the present time the rules and procedures for their application remain unchanged;

“(ii)the Contracting Parties will continue to keep the matter under examination and discussion and to this end the Committee on Safeguards will expedite its work;

“(iii)All actions taken under Article XIX, and to the extent possible, other actions which serve the same purpose will be notified to the Contracting Parties.  In addition, it will be open to contracting parties to bring up any matter in accordance with the Understanding Regarding Notification, Consultation, Dispute Settlement and Surveillance.

In November 1982, the Contracting Parties meeting at Ministerial level adopted a Ministerial Declaration, paragraph 7(vi) of which provided that “the contracting parties undertake, individually and jointly ... to bring into effect expeditiously a comprehensive understanding on safeguards to be based on the principles of the General Agreement”.
  The Decision adopted on the same date on “Safeguards” provides: 

“The Contracting Parties decide:

“1.
That, having regard to the objectives and disciplines of the General Agreement, there is need for an improved and more efficient safeguard system which provides for greater predictability and clarity and also greater security and equity for both importing and exporting countries, so as to preserve the results of trade liberalization and avoid the proliferation of restrictive measures;  and

“2.
That to this end, effect should be given to a comprehensive understanding to be based on the principles of the General Agreement which would contain, inter alia, the following elements:

“(i)Transparency;

“(ii)Coverage;

“(iii)Objective criteria for action including the concept of serious injury or threat thereof;

“(iv)Temporary nature, degressivity and structural adjustment;

“(v)Compensation and retaliation;  and

“(vi)Notification, consultation, multilateral surveillance and dispute settlement with particular reference to the role and functions of the Safeguards Committee”.

The Ministerial Declaration of 20 September 1986 launching the Uruguay Round provided that 

“A comprehensive agreement on safeguards is of particular importance to the strengthening of the GATT system and to progress in the Multilateral Trade Negotiations.  

“The agreement on safeguards:

“--shall be based on the basic principles of the General Agreement;

“--shall contain, inter alia, the following elements: transparency, coverage, objective criteria for action including the concept of serious injury or threat thereof, temporary nature, degressivity and structural adjustment, compensation and retaliation, notification, consultation, multilateral surveillance and dispute settlement;  and 

“--shall clarify and reinforce the disciplines of the General Agreement and should apply to all contracting parties”.

The WTO Agreement includes an Agreement on Safeguards, which includes provisions on conditions for application of safeguards measures (“those measures provided for in Article XIX of GATT 1994”), determination of serious injury or threat thereof, application of safeguard measures, provisional safeguard measures, duration and review of safeguard measures, level of concessions and other obligations, developing country WTO members, termination of pre-existing Article XIX measures, and prohibition and elimination of grey-area measures. The Agreement also provides for notification, consultation, dispute settlement and surveillance of measures in this area.
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The Havana Charter provision corresponding to Article XIX is Article 40; in the US Draft, Article 29; in the London and New York Drafts, Article 34; and in the Geneva Draft, Article 40.  Concerning the antecedents of the “escape clause” in the US Draft Charter, see page 518 above.


Article XIX has been amended only once.  In the Review Session of 1954-55, it was agreed to change the term “obligations or concessions” (paragraph 3(a) and (b)) to “concessions or other obligations”.
  This change was effected through the 1955 Protocol Amending the Preamble and Parts II and III, and came into force in October 1957.  Various other amendments to Article XIX were proposed in the Review Session but rejected.
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