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Ganaderia de Costa Rica, Oficio DSFE.1023.2015, 18 de
diciembre de 2015

Servicio Fitosanitario del Estado del Ministerio de Agricultura
y Ganaderia de Costa Rica, "Informe final sobre muestreo
2017-2018" (1), Oficio LDP-002-18, 15 de enero de 2018
Servicio Fitosanitario del Estado del Ministerio de Agricultura
y Ganaderia de Costa Rica, "Informe final sobre muestreo
2017-2018" (2), Oficio LDP-014-18, 22 de febrero de 2018
Servicio Fitosanitario del Estado del Ministerio de Agricultura
y Ganaderia de Costa Rica, "Informe final sobre muestreo de
2019", Oficio LDP-RAM-0003-2019, 24 de junio de 2019
Ministry of Agriculture and Forestry (MAF) (actualmente
Ministry for Primary Industries), Import Health Standard
Commodity Sub-class: Fresh Fruit/Vegetables Avocado,
Persea americana from Australia (3 de junio de 1998)

K.R. Everett and B. Siebert, "Exotic plant disease threats to
the New Zealand avocado industry and climatic suitability: A
Review", New Zealand Plant Protection, Vol. 71 (2018),
paginas 25-38

Ministerio de Salud de Costa Rica, Politica Nacional para la
Gestion Integral de Residuos 2010-2021, 1.2 ed. (2011)
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CRI-29

CRI-30

CRI-33

CRI-34

CRI-37

CRI-41/
MEX-208
CRI-43

CRI-44

CRI-45

CRI-46

CRI-47

CRI-48

CRI-49

CRI-53/
MEX-174

CRI-54

CRI-56

CRI-58

CRI-63

CRI-64

CRI-65

Short title
Climatic regions and subregions of
Costa Rica

Nursery regulations (2007)

Technical standards for seeds
(2017)

Draft decree governing the use of
avocado seeds (2019)

SFE, Phytosanitary requirements,
NR-ARP-GTO5 (Peru) (2012)

EPPO Costa Rica (2019)

Manual for Nurseries (2017)

Cultural practices in sowing and
managing avocado seeds in Costa
Rica (2019)

Affidavit of Juan Gamboa Robles
(2019)

Affidavit of Francisco Fallas
Serrano (2019)

Affidavit of Francisco Cordero
Navarro (2019)

Affidavit of Daniel Urefia Zumbado
(2019)

Affidavit of Francisco Elizondo
Urena (2019)

Regulation governing the use of
avocado seeds (2019)

SFE, Phytosanitary requirements,
NR-ARP-GTO5 (US) (2012)

"Recomendaciones para cultivar
aguacate Hass", La Tribuna
(2017)

"Agronomists rescue the best
varieties of criollo avocado",
ucr.ac.cr (2019)

INEC, Crops (2015)

INEC, Agricultural statistical atlas
(2015)

Ben-Ya'acov and Michelson (1995)

Title
Instituto Meteoroldgico Nacional Gestion de Desarrollo de
Costa Rica, "Regiones y subregiones climaticas de Costa
Rica"
Presidente de la Republica y Ministro de Agricultura y
Ganaderia, Reglamento de Viveros, Almacigos, Semilleros y
Bancos de Yemas N© 33927, 2 de julio de 2007
Oficina Nacional de Semillas de Costa Rica, "Normas Técnicas
para la Certificacion de Semillas, Yemas y Plantas de vivero
de Aguacate (Persea americana Mill.)", aprobado el 17 de
octubre 2017
Presidente de la Republica y Ministro de Agricultura y
Ganaderia de Costa Rica, "Proyecto de Decreto para 'Regular
el uso de semilla de aguacate (Persea americana Mill.) para
propagacién, extraidas de frutos importados para consumo,
de paises con presencia de Avocado sunblotch viroid
(ASBVd)"™, 13 de septiembre de 2019
Servicio Fitosanitario del Estado (SFE), Unidad de Analisis de
Riesgo de Plagas, Guia Técnica ARP 05, "Requisitos
fitosanitarios para la importacion de frutas, hortalizas, raices,
bulbos y tubérculos para consumo fresco o para la industria",
NR-ARP-GTO05 (Perd) (2012)
EPPO, Global Database, Avocado sunblotch viroid (ASBVDO)
Distribution details in Costa Rica, 21 de septiembre de 2019
Ministerio de Agricultura y Ganaderia de Costa Rica, "Manual
para el Establecimiento y Manejo de un Vivero de Aguacate
(Persea americana Mill.)", aprobado el 22 de mayo de 2017
Centro de Investigacion en Cultura y Desarrollo, Universidad
Estatal a Distancia de Costa Rica, "Practicas culturales de
siembra y manejo de semillas de aguacate en Costa Rica"
informe de investigacidon, 10 de octubre de 2019
Declaracion Jurada de Juan Gamboa Robles, 23 de
septiembre de 2019
Declaracién Jurada de Francisco Fallas Serrano, 23 de
septiembre de 2019
Declaracion Jurada de Francisco Cordero Navarro, 23 de
septiembre de 2019
Declaracién Jurada de Daniel Urefia Zumbado, 23 de
septiembre de 2019
Declaracion Jurada de Francisco Elizondo Urefia, 23 de
septiembre de 2019
Decreto N° 41995-MAG del Segundo Vicepresidente en el
ejercicio de la presidencia de la Republica y el Ministro de
Agricultura y Ganaderia, "Reglamento para regular el uso de
semilla de aguacate (Persea americana Mill.) para
propagacion, extraidas de frutos frescos importados para
consumo, de paises con presencia de avocado sunblotch
viroid (ASBVd) ", del 23 de septiembre de 2019, publicado en
La Gaceta N° 196, de 16 de octubre de 2019
SFE, Requisitos fitosanitarios, NR-ARP-GTO05 (Peru) (2012),
prueba documental CRI-37; y Servicio Fitosanitario del
Estado (SFE), Unidad de Analisis de Riesgo de Plagas, Guia
Técnica ARP 05, "Requisitos fitosanitarios para la importacion
de frutas, hortalizas, raices, bulbos y tubérculos para
consumo fresco o para la industria", NR-ARP-GTO5 (Estados
Unidos) (2012)
C. Landa, "Recomendaciones para cultivar aguacate Hass",
La Tribuna (16 de diciembre de 2017)

O'Neal Katzy Coto, "Agronomists rescue the best varieties of
criollo avocado", ucr.ac.cr (29 de mayo de 2019)

Instituto Nacional de Estadisticas y Censo (INEC) de

Costa Rica, VI Censo Agropecuario, "Cultivos agricolas,
forestales y ornamentales", San José, Costa Rica, julio 2015
Instituto Nacional de Estadisticas y Censo (INEC) de

Costa Rica, VI Censo Agropecuario, "Atlas estadistico
agropecuario", noviembre 2015

A. Ben-Ya'acov and E. Michelson, "Avocado rootstocks",
Horticultural Reviews, Vol. 17 (1995)
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CRI-69

CRI-70

CRI-71

CRI-72

CRI-73

CRI-74

CRI-82

CRI-83

CRI-84

CRI-85

CRI-87

CRI-88

CRI-90

CRI-91

CRI-101
CRI-102

CRI-105

Short title
OR-HN-049-2019 (2019)

OR-BR-FUN-0014-2019 (2019)

OR-CS-0003-2019 (2019)

OR-PC-034-2019 (2019)

URCOR-C0O-154/2019 (2019)

UCR, "The Criollo Avocado"

Document OR-RN-PO-03 (2018)

ASBVd surveys in Costa Rica
(2019)

Map sampling surveys 2014-2019

Memorandum OR-BSG-004/2019
(2019)

Backyard sampling survey (2019)

Document OR-RN-PO-01 (2018)

Document PCCI-GC-PO-01 (2018)

Document CFI-PO-16 (2018)

Desjardins (1987)
CABI, Datasheet report for ASBVd

New Manual, NR-ARP-M-01

Title
Servicio Fitosanitario del Estado del Ministerio de Agricultura
y Ganaderia de Costa Rica, Departamento de Operaciones
Regionales, Unidad Operativa Regional Huetar Norte,
OR-HN-049-2019, 20 de noviembre de 2019
Servicio Fitosanitario del Estado del Ministerio de Agricultura
y Ganaderia de Costa Rica, Departamento de Operaciones
Regionales, Unidad Regional Brunca, OR-BR-FUN-0014-2019,
20 de noviembre de 2019
Servicio Fitosanitario del Estado del Ministerio de Agricultura
y Ganaderia de Costa Rica, Departamento de Operaciones
Regionales, Region Central Sur, OR-CS-0003-2019, 21 de
noviembre de 2019
Servicio Fitosanitario del Estado del Ministerio de Agricultura
y Ganaderia de Costa Rica, Departamento de Operaciones
Regionales, Operaciones Regionales Pacifico Central,
OR-PC-034-2019, 20 de noviembre de 2019
Servicio Fitosanitario del Estado del Ministerio de Agricultura
y Ganaderia de Costa Rica, Departamento de Operaciones
Regionales, Unidad Operativa Central Oriental,
URCOR-C0-154/2019, 20 de noviembre de 2019
Universidad de Costa Rica (UCR), Ministerio de Agricultura y
Ganaderia (MAG), Comision Asesora sobre Degradacién de
Tierras (CADETI), Ministerio de Ambiente y Energia
(MINAE),"El Aguacate Criollo"
Servicio Fitosanitario del Estado del Ministerio de Agricultura
y Ganaderia de Costa Rica, "Procedimiento de toma de
muestras de plagas en vegetales en el campo para
diagndstico", OR-RN-PO-03, 13 de febrero 2018
Servicio Fitosanitario del Estado del Ministerio de Agricultura
y Ganaderia de Costa Rica, "Prospeccion del viroide
SunBlotch (ASBVd) en el cultivo de aguacate" (2019)
Servicio Fitosanitario del Estado del Ministerio de Agricultura
y Ganaderia de Costa Rica, Unidad de Biometria y Sistemas
de Informacion Geografica, "Fincas muestreadas para
determinar la presencia o ausencia del ASBVvVd", 2014-2019
Servicio Fitosanitario del Estado del Ministerio de Agricultura
y Ganaderia de Costa Rica, Departamento Operaciones
Regionales, Unidad de Biometria y Sistemas de Informacion
Geogrifica, Borbdn Martinez, OR-BSG-004/2019, 26 de
noviembre 2019
Servicio Fitosanitario del Estad del Ministerio de Agricultura y
Ganaderia de Costa Rica, Unidad de Control de Residuos,
Departamento de Operaciones Regionales,
DOR-DOR-RN-081-2019; y Unidad de Biometria y Sistemas
de Informacion Geografica, "Mapa con la ubicacion de
muestreo de aguacate en traspatios, para determinar la
presencia o ausencia del ASBVd, 2015-2019", de 28 de
noviembre de 2019
Servicio Fitosanitario del Estado del Ministerio de Agricultura
y Ganaderia de Costa Rica, "Procedimiento de Vigilancia y
Control de Plagas Reglamentadas"”, OR-RN-PO-01, 12 de
octubre 2018
Servicio Fitosanitario del Estado del Ministerio de Agricultura
y Ganaderia de Costa Rica, "Procedimiento para el Control de
Documentos y Registros", PCCI-GC-PO-01, 29 de noviembre
2018
Servicio Fitosanitario del Estado del Ministerio de Agricultura
y Ganaderia de Costa Rica, "Procedimiento para el muestreo
de aguacate fruta con el fin de verificar la ausencia o
presencia de la plaga 'Avocado Sunblotch viroide' (Mancha de
Sol)", CFI-PO-16, 6 de febrero 2018
P.R. Desjardins, "Avocado Sunblotch", en T.O. Diener (ed.),
The Viroids (Plenum Press: New York, 1987)
CABI, Crop Protection Compendium: Datasheet report for
Avocado sunblotch viroid
Servicio Fitosanitario del Estado del Ministerio de Agricultura
y Ganaderia de Costa Rica, "Manual para la elaboracion de
analisis cualitativo de riesgo de plagas", NR-ARP-M-01,
aprobado el 16 de marzo de 2018
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CRI-115

CRI-116

CRI-117

CRI-121

CRI-122

CRI-123

CRI-125

CRI-126

CRI-128

CRI-131

CRI-135

CRI-136

CRI-137

CRI-138

CRI-139

CRI-140

CRI-146

CRI-149

CRI-150

CRI-151

CRI-152

Short title
Dale and Allen (1979)

Desjardins et al. (1980)

Dorantes et al. (2004)

Hadidi et al. (2003)

Holdridge (1982)

Horne and Parker (1931)

Mohamed and Thomas (1980)

Morton (1987)

Ochoa Ascencio (2013)

Schnell et al. (2001)

Storey et al. (1986)

Suarez et al. (2005)

Vargas et al. (1991)

Horne (1934)
Ronddn and Figueroa (1976)
SFE, Avocado imports statistics

2015-2017 (2019)
Document VCP-VI-PO-02 (2011)

Forms OR-RN-F-03 and
OR-RN-F-04, completed

Forms OR-RN-F-01, completed
(2017-2018)
SFE, Calculation of samples

(2021)

Document LAB-LDP-BM-PO-09
(2016)

Title
J.L. Dale and R.N. Allen, "Avocado affected by sunblotch
disease contains low molecular weight ribonucleic acid",
Australasian Plant Pathology, Vol. 8 (1979)
P.R. Desjardins, R.J. Drake and S.A. Swiecki, "Infectivity
studies of avocado sunblotch disease causal agent, possibly a
viroid rather than a virus", Plant Disease, Vol. 64 (1980)
L. Dorantes, L. Parada and A. Ortiz, "Avocado Post Harvest
Operations", INPhO - Post-harvest Compendium, Food and
Agriculture Organization (FAO) (2004)
A. Hadidi, R. Flores, J.W. Randles and J.S. Semancik, Viroids
(CSIRO Publishing: Melbourne, Australia, 2003)
L.R. Holdridge, Ecologia basada en zonas de vida, Instituto
Interamericano de Cooperacion para la Agricultura, San Joség,
Costa Rica (1982)
WM.T. Horne and E.R. Parker, "The Avocado disease called
sunblotch", Phytopathology, Vol. 21 (1931)
N.A. Mohamed and W. Thomas, "Viroid-like Properties of an
RNA Species Associated with Sunblotch Disease of
Avocados", Journal of General Virology, Vol. 46, No. 1 (1980)
J.F. Morton, "Avocado", in J.F. Morton (ed.), Fruits of warm
climates (Miami, Florida, 1987)
S. Ochoa Ascencio, "Sunblotch o Mancha del Sol del
Aguacate", Facultad de Agrobiologia "Presidente Juarez",
Universidad de San Nicolds de Hidalgo (UMSNH), Uruapan,
Michoacan, México (2013)
R.J. Schnell, D.N. Kuhn, C.T. Olano and W.E. Quintanilla,
"Sequence diversity among avocado sunblotch viroids
isolated from single avocado trees", Phytoparasitica, Vol. 29
(2001)
W.B. Storey, B. Bergh and G.A. Zentmyer, "The origin,
indigenous range, and dissemination of the avocado",
California Avocado Society Yearbook, Vol. 70 (1986)
I.E. Suarez, R.A. Schnell, D.N. Kuhn and R.E. Lits,
"Micrografting of ASBVd-infected Avocado (Persea
americana) plants", Plant Cell Tissue and Organ Culture, Vol.
80 (2005)
C.0. Vargas, M. Querci y L.F. Salazar, "Identificacién y
estado de diseminacion del viroide del manchado solar del
palto (Persea americana L.) en el Peru y la existencia de
otros viroides en palto", Fitopatologia, Vol. 26, No. 1 (1991)
W.T. Horne, "Avocado Diseases in California”, University of
California, Berkeley Bulletin, Vol. 585 (1934)
A. Rondoén y M. Figueroa, "Mancha de sol (Sun blotch) de los
aguacates (Persea americana) en Venezuela", Agronomia
Tropical, Vol. 26, No. 5 (1976)
Servicio Fitosanitario del Estado (SFE), Estadisticas de
importacion de aguacate 2015-2017 (2019)
Servicio Fitosanitario del Estado del Ministerio de Agricultura
y Ganaderia de Costa Rica, Departamento de Vigilancia y
Control de Plagas, "Vigilancia y control de plagas
Cuarentenarias Reglamentadas (PCR)", VCP-VI-PO-02, 9 de
agosto 2011
Boletas de ubicacion de establecimientos o sitios de
produccion y boletas de seguimiento de plagas en
establecimientos o sitios de produccion rellenadas
Servicio Fitosanitario del Estado del Ministerio de Agricultura
y Ganaderia de Costa Rica, Formularios para el manejo y
transporte de muestras para diagndsticos de plagas y analisis
de residuos de plaguicidas, OR-RN-F-01, 2017-2018
Servicio Fitosanitario del Estado de Costa Rica (SFE), Unidad
de biometria y sistemas de informacion, Calculo de muestras
(2021)
Servicio Fitosanitario del Estado del Ministerio de Agricultura
y Ganaderia de Costa Rica, Laboratorio de Diagndstico de
Plagas, "Aseguramiento de calidad de métodos de
diagndstico molecular", LAB-LDP-BM-P0O-09, 22 de diciembre
2016
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CRI-153

CRI-154

CRI-155

MEX-1
MEX-3
MEX-4
MEX-21

MEX-22

MEX-23

MEX-24

MEX-26

MEX-27

MEX-31/
CRI-4

MEX-35
MEX-42

MEX-43

MEX-45

MEX-46

MEX-47

MEX-48

MEX-50

Short title
Regulation No. 26921-MAG

Document LAB-LDP-BM-PO-02
(2015)

Document LAB-LDP-BM-PO-07
(2016)

Resolution DSFE-03-2015
Resolution DSFE-11-2015
Resolution DSFE-003-2018
Pérez Santiago (2008)

Galindo Tovar et al. (2008)

DGIB, Monograph of Mexico's
avocado sector (2012)

SFA, Crops monograph (2011)

Sanchez Pérez (1999)

Morales Garcia et al. (2013)

Campos Rojas et al. (2012)

Ellis (1991)
Whitsell (1952)

Geering (2018)

Saucedo Carabez et al. (2014)

Semancik (2003)

Vallejo Pérez et al. (2017)

EPPO Global Database, World
distribution (2019)

Singh et al. (2003)

Title
Presidente de la Republica y Ministro de Agricultura y
Ganaderia de Costa Rica, Reglamento a la Ley de Proteccion
Fitosanitaria, No. 26921-MAG
Servicio Fitosanitario del Estado del Ministerio de Agricultura
y Ganaderia de Costa Rica, Laboratorio Central de
Diagndstico de Plagas, "Practicas generales de trabajo en el
laboratorio de Biologia Molecular", LAB-LDP-BM-P0O-02, 21 de
agosto 2015
Servicio Fitosanitario del Estado del Ministerio de Agricultura
y Ganaderia de Costa Rica, Laboratorio de Diagndstico de
Plagas, "Resuspension de imprimadores/sondas y control
general de alicuotas", LAB-LDP-BM-PO-07, 15 de febrero
2016
Servicio Fitosanitario del Estado de Costa Rica, Direccion
Ejecutiva, Resolucion DSFE-03-2015
Servicio Fitosanitario del Estado de Costa Rica, Direccidon
Ejecutiva, Resolucion DSFE-11-2015
Servicio Fitosanitario del Estado de Costa Rica, Direccidén
Ejecutiva, Resolucion DSFE-003-2018
A. Pérez Santiago, "Generalidades del cultivo de aguacate
(Persea americana)" (2008)
M.E. Galindo Tovar, N. Ogata Aguilar and A.M. Arzate
Fernandez, "Some aspects of avocado (Persea americana
Mill.) diversity and domestication in Mesoamerica", Genetic
Resources and Crop Evolution, Vol. 55 (Springer, 2008)
México, Secretaria de Economia, Direccion General de
Industrias Basicas (DGIB), Monografia del Sector Aguacate
en México: Situacion Actual y Oportunidades de Mercado
(2012)
México, Secretaria de Economia, Subsecretaria de Fomentos
a los Agronegocios (SFA), Monografia de cultivos
J. Sanchez Pérez, "Recursos Genéticos de Aguacate (Persea
Americana Mill.) y especies afines en México", Revista
chapingo (Serie Horticultura), Vol. 5, Nimero Especial (1999)
J.L. Morales Garcia, M.R. Mendoza Lépez, V.M. Coria Avalos,
J.L. Aguirre Montafiez, J. de la Luz Sanchez Pérez, J.A.
Vidales Fernéndez, L.M. Tapia Vargas, G. Hernandez Ruiz y
J.J. Alcantar Rocillo, "Tecnologia-Produce Aguacate en
Michoacan", Vol. 1 (2013)
E. Campos Rojas, J. Ayala Arreola, J. Andrés Agustin y M. de
la Cruz Espindola Barquera, "Propagacion de Aguacate",
SAGARPA-SINAREFI-UACh. México (2012)
R.H. Ellis, "The longevity of seeds", Horticultural Science, Vol.
26, No. 9 (1991), paginas 1119-1125
R. Whitsell, "Sun-blotch disease of avocados", California
Avocado Society Yearbook (1952)
A.D.W. Geering, "A review of the status of Avocado sunblotch
viroid in Australia", Australasian Plant Pathology, Vol. 47,
No. 6 (2018), paginas 555-559
J.R. Saucedo Carabez, D. Téliz Ortiz, S. Ochoa Ascencio, D.
Ochoa Martinez, M.R. Vallejo Pérez and H. Beltran Pefia,
"Effect of Avocado sunblotch viroid (ASBVd) on avocado yield
in Michoacan, México", European Journal of Plant Pathology,
Vol. 138 (Springer, 2014)
J.S. Semancik, "Avocado sunblotch viroid" en A. Hadidi, R.
Flores, J.W. Randles and ].S. Semancik (eds.) Viroids (CSIRO
Publishing: Melbourne, Australia, 2003)
M.R. Vallejo Pérez D. Téliz Ortiz, R. de la Torre Almaraz, J.O.
Lopez Martinez and D. Nieto Angel, "Avocado sunblotch
viroid: Pest risk and potential impact in México", Crop
Protection, Vol. 99 (Elsevier, 2017)
Organizacion Europea y Mediterranea de Proteccion de las
Plantas (EPPO) Global Database, Avocado sunblotch viroid
(ASBVDO0) World distribution (2019)
R.P. Singh, K.F.M. Ready and X. Nie, "Biology", en A. Hadidi,
R. Flores, J.W. Randles and J.S Semancik (eds.), Viroids
(CSIRO Publishing: Melbourne, Australia, 2003), paginas
30-48
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MEX-51

MEX-52

MEX-54

MEX-56

MEX-59

MEX-60

MEX-61

MEX-63

MEX-64

MEX-65

MEX-66

MEX-68

MEX-69

MEX-70

MEX-71

MEX-72

MEX-73

Short title
Campos et al. (2011)

Semancik and Szychowski (1994)

LaNGIF, ASBVd Epidemiological
Analysis (2009)

Ploetz et al. (2011)

SENASICA, Datasheet

Desjardins et al. (1979)

Picado Salmerdn, Fresh fruit PRA

(2015)

Beltran Pefia (2013)

Sampling survey 2014

Sampling survey 2015-2016

Muhlbach et al. (2003)

Schnell et al. (1997)

Luttig and Manicom (1999)

De la Torre et al. (2009)

ISPM No. 1

ISPM No. 2

ISPM No. 4

Title
R.E. Campos, U.E. SantaCruz, G.J.M. Rivera y M.].A. Florez,
"Distincion de los sintomas del viroide del aguacate 'Rayito
de Sol' y su manejo en Michoacan, México", Actas VII
Congreso Mundial del Aguacate (Australia, 2011)
J.S. Semancik and J.A. Szychowski, "Avocado sunblotch
disease: a persistent viroid infection in which variants are
associated with differential symptoms", Journal of General
Virology, Vol. 75 (1994)
Laboratorio Nacional de Geoprocesamiento de Informacion
Fitosanitaria (LaNGIF), "Analisis Epidemiolégico de la mancha
de sol de aguacate — Avocado Sun Blotch Viroid (ASBVd)"
R.C. Ploetz, E. Dann, K. Pegg, A. Eskalen, S. Ochoa and A.
Campbell, "Pathogen exclusion: Options and
implementation", Actas VII Congreso Mundial del Aguacate
(Australia, 2011)
Servicio Nacional de Sanidad, Inocuidad y Calidad
Agroalimentaria (SENASICA), Ficha Técnica-Avocado
sunblotch viroid
P.R. Desjardins, R.]. Drake, E.L. Atkins and B.O. Bergh,
"Pollen transmission of avocado sunblotch virus
experimentally demonstrated", California Agriculture, Vol. 33,
No. 11 (1979)
J.C. Picado Salmerdn, "Evaluacion del Riesgo presentado por
frutos frescos de aguacate (palta) procedente de México y
destinados a Costa Rica como via de ingreso para ASBVd",
julio de 2015
H. Beltran Pefia, "El viroide de la mancha de sol del aguacate
en Michoacan: Deteccion y manejo", tesis doctoral, Colegio
de Postgraduados (COLPOS) Institucién de Ensefanza e
Investigacion en Ciencias Agricolas, marzo de 2013
O. Borbon Martinez, Departamento de Operaciones
Regionales del Servicio Fitosanitario del Estado del Ministerio
de Agricultura y Ganaderia de Costa Rica, "Muestreo del
viroide manchado solar (ASBVd)(Sunblotch) en el cultivo de
aguacate (Persea americana), a nivel nacional, 2014"
O. Borbon Martinez, Departamento de Operaciones
Regionales del Servicio Fitosanitario del Estado del Ministerio
de Agricultura y Ganaderia de Costa Rica, "Muestreo del
viroide manchado solar (ASBVd) (Sunblotch) en el cultivo de
aguacate (Persea Americana), Region central oriental,
diciembre 2015 y enero 2016"
H-P. Mlhlbach, U. Weber, G. Gomez, V. Pallas, N.Duran-Vila
and A. Hadidi, "Molecular Hybridization", en A. Hadidi, R.
Flores, J.W. Randles and ].S. Semancik (eds.), Viroids
(CSIRO Publishing: Melbourne, Australia, 2003)
R.]J. Schnell, D.N. Kuhn, C.M. Ronning and D. Harkins,
"Application of RT-PCR for indexing avocado sunblotch
viroid", Plant Disease, Vol. 81, No. 9 (1997)
M. Luttig and B.Q. Manicom, "Application of a Highly
Sensitive Avocado Sunblotch Viroid Indexing Method",
South African Avocado Growers' Association Yearbook 1999,
Vol. 22 (1999)
R. de la Torre Almaraz, D. Téliz Ortiz, V. Pallads and J.A.
Sanchez Navarro, "First Report of Avocado sunblotch viroid in
Avocados from Michoacan, México", Plant Disease, Vol. 93,
No. 2 (2009)
Secretaria de la CIPF, Principios fitosanitarios para la
proteccion de las plantas y la aplicacion de medidas
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Secretaria de la CIPF, Marco para el anéalisis de riesgo de
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Secretaria de la CIPF, Requisitos para el establecimiento de
areas libres de plagas, NIMF No. 4 (Roma, FAO en nombre de
la Secretaria de la CIPF, adoptada en 1995, publicada en
2017)
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Analisis de Riesgo de Plagas, "Analisis de Riesgo de Plagas
iniciado por la revision de una politica para la importacion de
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1 INTRODUCTION

1.1. The present dispute concerns certain measures imposed by Costa Rica on the importation of
fresh avocados for consumption from Mexico, related to Avocado sunblotch viroid (ASBVd).

1.1 Complaint by Mexico

1.2. On 8 March 2017, Mexico requested consultations with Costa Rica pursuant to Articles 1 and 4
of the Understanding on Rules and Procedures Governing the Settlement of Disputes (DSU),
Article XXII of the General Agreement on Tariffs and Trade 1994 (GATT 1994), and Article 11.1 of
the Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agreement), with
respect to the measures and claims set out below.!

1.3. Consultations were held on 26 and 27 April 2017, but failed to resolve the dispute.?
1.2 Panel establishment and composition

1.4. On 22 November 2018, Mexico requested the establishment of a panel pursuant to Articles 4.7
and 6 of the DSU, Article XXIII of GATT 1994, and Article 11.1 of the SPS Agreement with standard
terms of reference.3 At its meeting on 18 December 2018, the Dispute Settlement Body (DSB)
established a panel pursuant to the request of Mexico in document WT/DS524/2, in accordance with
Article 6 of the DSU.*

1.5. The Panel's terms of reference are as follows:
To examine, in the light of the relevant provisions of the covered agreements cited by
the parties to the dispute, the matter referred to the DSB by Mexico in document
WT/DS524/2 and to make such findings as will assist the DSB in making the
recommendations or in giving the rulings provided for in those agreements.>
1.6. On 16 May 2019, the parties agreed that the Panel would be composed as follows:
Chair: Mr Gary HORLICK

Members: Mr Alejandro BUVINIC
Ms Maria de Lourdes FONALLERAS

1.7. Canada, China, ElI Salvador, the European Union, Honduras, India, Panama, the
Russian Federation and the United States notified their interest in participating in the Panel
proceedings as third parties.

1.3 Panel proceedings

1.3.1 General

1.8. In order to hear the views of the parties on the Working Procedures and timetable, the Panel
held an organizational meeting on 5 July 2019. The Panel adopted its Working Procedures® and
timetable on 16 July 2019.7

1.9. The Panel received Mexico's first written submission on 9 August 2019 and Costa Rica's first

written submission on 25 September 2019. The Panel received third party written submissions from
Canada and the European Union on 8 October 2019.

! Mexico's request for consultations, WT/DS524/1.

2 Request for establishment of a panel by Mexico, WT/DS524/2 (Mexico's panel request), p.1.

3 Mexico's panel request, WT/DS524/2, p. 1.

4 DSB, Minutes of Meeting held on 18 December 2018, WT/DSB/M/423.

5 Constitution of the Panel established at the request of Mexico, WT/DS524/3.

6 See the Working Procedures of the Panel (Annex A-1).

7 The Panel amended its timetable, at the request of or in consultations with the parties, on multiple
occasions, most recently on 8 February 2022.
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1.10. The Panel sent advanced written questions to the parties and to the third parties on
22 October 2019 and held its first meeting with the parties on 29 and 30 October 2019. A session
with the third parties took place on 30 October 2019. The Panel then sent written questions to the
parties and third parties on 1 November 2019. Mexico also sent written questions to Costa Rica on
the same date.

1.11. Canada, El Salvador and the European Union sent their responses to the Panel's questions on
22 November 2019.

1.12. On 28 November 2019, the parties requested that the Panel extend the deadline for the
submission of their written responses to the questions posed by the Panel and by the other party
from 29 November 2019 to 6 December 2019. The Panel agreed to the parties' request, and the
parties submitted their responses on 6 December 2019.

1.13. On 24 January2020, the Panel received the parties' second written submissions.

1.14. Since March 2020, the COVID-19 pandemic, and the measures taken in response to this
disease in Switzerland, in each party's territory and in the countries of residence of the panelists and
of the experts advising the panelists, called into question the subsequent dates on the timetable,
including the dates proposed for the Panel's meeting with the parties and experts and for the Panel's
second meeting with the parties.

1.15. On 17 April 2020, the Panel informed the parties that it was assessing the situation caused
by the pandemic and that it would contact them again in due course. The Panel also invited the
parties to comment on this matter, if they so wished.

1.16. On 6 May 2020, Costa Rica requested that the Panel postpone its meeting with the parties
and experts and its second meeting with the parties, scheduled for 2 and 5 June 2020, as it would
not be able to complete the necessary formalities to travel to Geneva as a result of the pandemic.

1.17. On 11 May 2020, Mexico indicated that it could agree to Costa Rica's request. Mexico also
indicated that ideally the meetings would be held in person as originally planned, but stressed the
importance of obtaining a ruling as soon as possible. Mexico stated that, if the evolution of the
pandemic did not allow for the remaining meetings to be held as originally planned in the next four
months, it would review the matter again and explore alternatives for holding those meetings.

1.18. On 14 May 2020, the Panel informed the parties that its meeting with the parties and experts
and its second meeting with the parties were to be postponed until further notice, and that it would
continue to monitor the situation caused by the pandemic.

1.19. On 29 May 2020, Mexico and Costa Rica sent a communication to the DSB Chair, stating that
both parties had agreed on Procedures for Arbitration under Article 25 of the DSU for this dispute.®

1.20. On 9 October 2020, the Panel informed the parties that it was still impossible to hold its
meeting with them and the experts and its second meeting with the parties in person, because of
the situation caused by the pandemic, including ongoing travel restrictions and the health risks
associated with travelling and attending large meetings. The Panel therefore invited the parties to
express their views on possible alternatives to move proceedings forward and hold the remaining
meetings, including through virtual means, in writing, or using a combination of both.

1.21. On 16 October 2020, the parties sent their comments on possible alternatives to move
proceedings forward and hold the remaining meetings. Mexico indicated that the virtual
communication methods available to it would allow the remaining meetings to be held virtually. For
its part, Costa Rica stated that the most appropriate format for the Panel's second meeting with the
parties was a hybrid one, whereby the parties could meet at the WTO in Geneva, and all those who
could not be physically present could participate virtually. Costa Rica also stated that it would prefer
the Panel's meeting with the parties and experts to be conducted in writing, and suggested that the
remaining meetings should be held separately, with a minimum of two weeks between the meetings.

8 Agreed Procedures for Arbitration under Article 25 of the DSU, WT/DS524/5.
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1.22. On 20 October 2020, the parties submitted their comments on the other party's comments
concerning possible alternatives to move proceedings forward and hold the remaining meetings.
Mexico said that there was no compelling reason for the meetings to be held at least two weeks
apart, and indicated that, should the Panel meet in person in Geneva to participate in the meetings,
the format should be entirely virtual for both parties. Costa Rica requested that, should the Panel
adopt alternative procedures, these should be in line with the provisions of its Working Procedures,
and reserved the right to comment on them.

1.23. The Panel gave careful consideration to the parties' comments, the technological tools
available to them, the situation caused by the pandemic and the availability of both the panelists
and the experts.

1.24. On 28 October 2020, the Panel informed the parties that it wished to hold both meetings
virtually (through the Cisco Webex platform). The Panel also stated that it wished to move
proceedings forward in @ manner that resembled as much as possible how they would have unfolded
if the world were not in the midst of a pandemic, without having to change the Working Procedures
that had already been adopted, or making only minimal changes, while at the same time striving to
respond to the challenges arising from the situation.

1.25. The Panel noted that, owing to the participants' time differences and the limitations inherent
to a virtual meeting, eight working days would be required for both its meeting with the parties and
experts and its second meeting with the parties. The Panel advised that it had been impossible to
find eight consecutive working days on which all the participants were available to attend those
meetings. Therefore, the Panel was of the opinion that the best approach would be to separate both
meetings, as this would be the only way to proceed with at least one of them (the Panel's meeting
with the parties and the experts) before the end of 2020. The Panel noted that none of the panelists
would be able to travel to Geneva because of the pandemic.

1.26. On 4 November 2020, the Panel proposed a draft of Additional Working Procedures of the
Panel on meetings with remote participants to the parties, indicating that the idea behind these
procedures was to supplement, rather than change, the Working Procedures of the Panel and the
Additional Working Procedures of the Panel for consultations with experts. The Panel clarified that
the aim of the Additional Working Procedures of the Panel on meetings with remote participants was
to ensure that the meetings were conducted in a manner that resembled as much as possible
in-person meetings, albeit by virtual means.

1.27. On 12 November 2020, the Panel sent the adopted Additional Working Procedures of the Panel
on meetings with remote participants to the parties, after considering the comments and views of
the parties thereon.® The Panel announced that those Additional Working Procedures would apply
both to its meeting with the parties and experts and to its second meeting with the parties.

1.28. As described below, the Panel's meeting with the parties and experts was held virtually on
15 and 18 December 2020.

1.29. The Panel's second meeting with the parties was held on 9 and 11 March 2021, also virtually.
The Panel sent advanced written questions to the parties on 1 March 2021 and written question after
the meeting on 17 March 2021. On 14 April 2021, the parties sent their responses to the Panel's
questions. On 28 April 2021, the parties sent their comments on the other party's responses to the
Panel's questions.

1.30. On 26 May 2021, the Panel issued the descriptive part of its Report to the parties. The parties
sent their comments on the descriptive part of the Report on 9 June 2021.

1.3.2 Costa Rica's request for a preliminary ruling
1.31. In its first written submission, dated 25 September 2019, Costa Rica raised a preliminary

issue with respect to Mexico's claim that the actions of Costa Rica had been inconsistent with
Article 6.1 of the SPS Agreement. Costa Rica considered that Mexico's claim concerning the

° Additional Working Procedures of the Panel on meetings with remote participants, in Annex A-3.
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adaptation of Costa Rica's measures to the areas of origin of the product was outside the Panel's
terms of reference.!?

1.32. Pursuant to paragraph 4(1)(a) of the adopted Working Procedures!!, the Panel provided
Mexico with an opportunity to respond to Costa Rica's preliminary ruling request prior to the Panel's
first meeting with the parties. Mexico submitted its response to Costa Rica's request on
15 October 2019. Both parties had an opportunity to comment on Costa Rica's preliminary ruling
request at the Panel's first meeting with the parties. Pursuant to paragraph 4(1)(d) of the adopted
Working Procedures!?, the Panel also provided third parties with an opportunity to comment on
Costa Rica's preliminary ruling request. Canada commented as a third party on 22 October 2019.

1.33. The Panel issued its preliminary ruling on 18 December 2019. In its findings, the Panel
indicated that the preliminary ruling would become an integral part of the Panel Report. This
preliminary ruling can therefore be found in Annex D of the Addendum.

1.3.3 Consultation of experts and international organizations

1.34. As the parties' arguments involved complex scientific or technical issues, to ensure conformity
with its terms of reference and in accordance with Article 11.2 of the SPS Agreement and Article 13
of the DSU, the Panel consulted scientific or technical experts and the Secretariat of the International
Plant Protection Convention (IPPC).

1.3.3.1 Panel decision to consult individual experts and the IPPC Secretariat

1.35. At the organizational meeting held on 5 July 2019, the Panel Chair asked for the parties' initial
views on the need to consult experts in this dispute. The Panel Chair also requested the parties'
comments on the proposed Additional Working Procedures of the Panel for consultations with
experts. The parties had an opportunity to express their views both at the organizational meeting
and in writing on 8 July 2019.

1.36. On 25 September 2019, after receiving the parties' first written submissions, the Panel sent
a communication to the parties inviting them to express their views on the possibility of seeking
scientific or technical advice from individual experts and/or international organizations, as well as
on the considerations that should guide the Panel in making its decision.!3

1.37. The Panel also sought the parties' views, should it decide to seek scientific and/or technical
advice from experts and/or international organizations, on: (i) specific issues where they considered
that input from experts and/or international organizations would be beneficial; (ii) international or
regional organizations or other potential relevant research institutions or bodies, in addition to the
IPPC Secretariat, whose assistance the Panel could seek in order to obtain names of potential
individual experts; (iii) the profiles of individual experts (for example, their experience and
qualifications) that would be more useful or relevant to the dispute; (iv) international or regional
organizations or other potentially relevant research institutions or bodies, in addition to the
IPPC Secretariat, whose scientific or technical advice the Panel could seek; and (v) the type of
consultation that should be used (i.e. written, oral or both types of consultation).4

1.38. On 8 October 2019, in its response to the Panel, Mexico stated that it had no objection to the
Panel's use of individual experts and international organizations!®>; and that the Panel's main
consideration should be that the dispute was fundamentally about scientific and technical issues.®
Mexico added that the parties had presented arguments and raised issues of fact that were

10 Costa Rica's first written submission, paras. 4.1-4.18.

1 The relevant part of paragraph 4(1)(a) provides that "Mexico shall submit its response to the request
prior to the substantive meeting of the Panel, at a time to be determined by the Panel in light of the request".

2 The relevant part of paragraph 4(1)(d) provides that "[t]he Panel may provide all third parties with an
opportunity to provide comments on any such request, either in their submissions as provided for in the
timetable or separately".

13 Letter from the Panel to the parties, dated 25 September 2019.

14 | etter from the Panel to the parties, dated 25 September 2019.

15 Letter from Mexico to the Panel, dated 8 October 2019, para. 5.

16 | etter from Mexico to the Panel, dated 8 October 2019, para. 6.
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contradictory and, therefore, having impartial and technically justified views would help guide the
Panel's deliberations.”

1.39. Mexico considered that it would be beneficial to have input from experts and/or international
organizations on the following specific issues in the dispute: (i) the nature, characteristics and types
of ASBVd; (ii) assessment of phytosanitary risk; (iii) determination of the presence or absence of a
pest in an area; (iv) quarantine nature of the pest and economic importance; (v) diversion from
intended use in a risk assessment; (vi) ASBVd routes of transmission; (vii) evaluation of the entry,
establishment and spread of ASBVd; and (viii) methods of detection and characterization of ASBVd.18
Mexico also stated that the expert profiles that would be most useful and relevant to the dispute
would include those with proven experience in studies related to agricultural sciences, plant virology,
phytopathology and, in particular, avocado diseases.!?

1.40. Mexico identified the North American Plant Protection Organization (NAPPO) and the
Inter-American Institute for Cooperation on Agriculture (IICA) as other organizations, in addition to
the IPPC Secretariat, whose assistance the Panel could seek in order to obtain names of individual
experts, and whose scientific or technical advice it could also seek directly.2°

1.41. Costa Rica, however, stated that, in its view, there were no specific issues that warranted the
Panel using experts and that it was up to the Panel, and not to any technical or scientific expert, to
settle this matter, which Costa Rica considered to be of a highly legal nature. Costa Rica added that,
should the Panel decide to seek scientific or technical advice, it hoped that the relevant steps would
be taken to ensure that the experts met the requirements of independence and impartiality needed
to fulfil their task, and assumed that due process would be respected in the relevant consultations
and that the proposed Additional Working Procedures of the Panel for consultations with experts
would be followed.?!

1.42. On 18 October 2019, the Panel informed the parties of its decision on the need to seek
scientific or technical advice from individual experts and/or relevant international organizations or
bodies.

1.43. The Panel noted that Article 13.1 of the DSU gives panels "the right to seek information and
technical advice from any individual or body which it deems appropriate"; that this right is of a broad
nature??; and that Article 11.2 of the SPS Agreement provides that in a dispute under this Agreement
involving scientific or technical issues, the panel should seek advice from experts chosen by the
panel in consultation with the parties to the dispute.23

1.44. The Panel also pointed out that, in addition to the right to seek information and technical
advice, panels have, under Article 11 of the DSU, a duty to make an objective assessment of the
matter before it, including an objective assessment of the facts of the case.?*

1.45. The Panel observed that the facts of the present dispute involved scientific and technical issues
on which the panelists lacked expertise.?> Therefore, in order to be able to make an objective
assessment of the facts of the case, the Panel would require advice from experts to assist it with the
analysis and assessment of the relevant scientific and technical issues.26

17 Letter from Mexico to the Panel, dated 8 October 2019, para.

18 | etter from Mexico to the Panel, dated 8 October 2019, para.

19 |etter from Mexico to the Panel, dated 8 October 2019, para.

20 | etter from Mexico to the Panel, dated 8 October 2019, para.

21 | etter from Costa Rica to the Panel, dated 8 October 2019.

22 pppellate Body Report, US - Shrimp, paras. 104 and 106.

23 panel decision on the need to seek scientific or technical advice from individual experts and/or
relevant international organizations or bodies, dated 18 October 2019, para. 2.1.

24 panel decision on the need to seek scientific or technical advice from individual experts and/or
relevant international organizations or bodies, dated 18 October 2019, para. 2.2.

25 panel decision on the need to seek scientific or technical advice from individual experts and/or
relevant international organizations or bodies, dated 18 October 2019, para. 2.3.

26 panel decision on the need to seek scientific or technical advice from individual experts and/or
relevant international organizations or bodies, dated 18 October 2019, para. 2.4.
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1.46. In light of the foregoing, the Panel decided to seek scientific or technical advice from individual
experts, through written and oral consultations??, on the following areas:

a. Techniques for growing, producing, transporting, storing and marketing avocados,
including their propagation from seeds discarded following consumption, both naturally
and as a result of diversion from intended use.

b. The nature, characteristics and types of ASBVd, including the pathways and likelihood of
entry, establishment and spread; its geographical prevalence; its seasonality and climate
susceptibility; its effects on avocado trees and fruit; its economic importance and its
categorization as a quarantine pest; methods for detecting its presence or absence in an
area; possible methods for its control, management and eradication.

c. Phytosanitary risk assessment methods and techniques, including types of investigation,
sources of information, scientific method, and criteria on reliability and validity of findings.

d. The meaning, scope and application of the International Standards for Phytosanitary
Measures (ISPMs).28

1.47. Lastly, the Panel adopted the Additional Working Procedures of the Panel for consultations
with experts with the amendments it considered appropriate in light of the parties' comments.2?: 30

1.3.3.2 Panel selection of individual experts

1.48. In its decision of 18 October 2019, the Panel informed the parties that it would seek the
assistance of the IPPC Secretariat, of the NAPPO (directly or through the IPPC) and of the IICA to
obtain names of potential experts.3! The Panel also invited the parties to submit an agreed list of
experts, if they so wished, by the end of its first meeting with the parties.3?

1.49. On 22 October 2019, the Panel contacted the IPPC Secretariat, NAPPO and the IICA, seeking
assistance to identify potential experts. While the IICA stated that it had not been able to obtain any
names of potential experts, NAPPO and the IPPC Secretariat provided some names.33

1.50. On 27 November 2019, after informing the parties, the Panel requested assistance from some
other regional organizations operating within the framework of the IPPC (the European and
Mediterranean Plant Protection Organization (EPPO), the International Regional Organization of Plant
and Animal Health (OIRSA) and the Plant Health Committee (COSAVE)) for additional names of
potential experts. EPPO, OIRSA and COSAVE provided some additional names.34

1.51. Between November 2019 and January 2020, the Panel contacted each of the
19 potential experts who had been suggested, in order to determine whether they would be
interested and available to advise the Panel in this dispute and, if so, to collect the relevant
documentation. On 16 January 2020, the Panel sent the parties a list of the names of all the persons
who had been contacted, identifying the 15 potential experts who had confirmed their interest and

27 panel decision on the need to seek scientific or technical advice from individual experts and/or
relevant international organizations or bodies, dated 18 October 2019, para. 2.5.

28 panel decision on the need to seek scientific or technical advice from individual experts and/or
relevant international organizations or bodies, dated 18 October 2019, para. 2.6.

2% panel decision on the need to seek scientific or technical advice from individual experts and/or
relevant international organizations or bodies, dated 18 October 2019, para. 3.3.

30 Additional Working Procedures of the Panel for consultations with experts, in Annex A-2.

31 panel decision on the need to seek scientific or technical advice from individual experts and/or
relevant international organizations or bodies, dated 18 October 2019, para. 2.9.

32 panel decision on the need to seek scientific or technical advice from individual experts and/or
relevant international organizations or bodies, dated 18 October 2019, para. 2.10.

33 Email from the IICA, dated 18 November 2019; from NAPPO, dated 4 November 2019; and from the
IPPC Secretariat, dated 5 December 2019.

34 Email from EPPO, dated 12 December 2019; from OIRSA, dated 13 December 2019; and from
COSAVE, dated 13 December 2019.
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availability to assist the Panel. The Panel also provided the relevant documentation that had been
gathered.3>

1.52. Pursuant to paragraph 4 of the Additional Working Procedures of the Panel for consultations
with experts36, the Panel provided the parties with an opportunity to comment in writing and to
make known any compelling objections to any particular expert. The Panel received the parties'
comments on 31 January 2020 and the parties' comments on the other party's comments on
7 February 2020.

1.53. On 14 February 2020, the Panel issued its decision on the selected experts. Pursuant to
paragraph 5 of the Additional Working Procedures of the Panel for consultations with experts3’, and
in consideration of both parties' comments, the Panel chose Prof Dr Ricardo Flores Pedauyé3g,
Mr Pablo Cortese3® and Mr Robert L. Griffin*? as experts to provide scientific or technical advice in
this dispute.4!

35 This documentation included: their curricula vitae, lists of publications, and statements of potential
conflicts of interest of those who had indicated that they would be interested and available to participate in the
proceedings.

36 paragraph 4 of the Additional Working Procedures of the Panel for consultations with experts states:
"[p]arties shall have the opportunity to comment and to make known any compelling objections to any
particular expert."

37 paragraph 5 of the Additional Working Procedures of the Panel for consultations with experts states:
"The Panel shall select the experts on the basis of their qualifications and the need for specialized scientific
expertise, and shall not select experts whom the Panel considers to have a conflict of interest either after self-
disclosure or otherwise. The Panel shall decide the number of experts in light of the number and type of issues
on which advice shall be sought, as well as of the different areas on which each expert can provide expertise."

38 The late Professor Dr Ricardo Flores Pedauyé was a research professor with the Department of
Molecular and Evolutionary Plant Virology at the Institute of Molecular and Cellular Plant Biology (IBMCP) of the
Spanish National Research Council (CSIC) in Valencia, Spain. In addition to having held various teaching
positions, Ricardo Flores Pedauyé conducted various scientific studies, published numerous articles on virology
issues, including ASBVd. and participated in many national and international conventions and conferences. He
supervised pre-doctorate, doctoral and post-doctorate theses, and was, inter alia, vice president of the
Spanish Society for Virology, chair of the Viroids Study Group of the International Committee on Taxonomy of
Viruses, advisor on viroids to the United States' National Center for Biotechnology Information, editor and
reviewer of various journals, and assessor of various scientific units.

39 Mr Pablo Luis Cortese, agricultural engineer and holder of a Master's degree in plant protection, is
currently the Director of Phytosanitary Strategic Information at the National Agriculture and Food Quality and
Health Service (SENASA) of Argentina, and Associate Professor and Chair of Plant Protection at the Faculty of
Agronomy of the University of Buenos Aires. He also served as the National Coordinator of the National Citrus
Health Programme of the Plant Health Directorate at SENASA. Pablo Cortese has authored various publications
on surveillance and has experience of governance at the national, regional and international levels, having
been involved, inter alia, in the development and coordination of programmes for phytosanitary surveillance,
prevention and management of agricultural pests; the development of operational and technical manuals in the
field of plant protection; the development of traceability systems; and the design and coordination of
information systems and databases. Pablo Cortese also represents Argentina in the MERCOSUR Plant Health
Commission, has been a member of expert groups of COSAVE and in the framework of the IPPC, and has acted
as a consultant with the IICA and the IPPC.

40 Robert Lee Griffin, biologist and holder of a Master's degree in plant pathology, has been the National
Coordinator for Agriculture Quarantine Inspection at the United States Department of Agriculture (USDA),
Animal and Plant Health Inspection Service (APHIS), Plant Protection and Quarantine, in North Carolina,

United States. He held various posts at the USDA APHIS, including Director of the Plant Epidemiology and Risk
Analysis Laboratory (PERAL) at the USDA APHIS Center for Plant Health Science and Technology. Robert Griffin
also served as Coordinator of the IPPC Secretariat, where he oversaw the Secretariat's leadership and
management in implementing the work programme for global harmonization, and was responsible for the
creation and adoption of ISPM Nos. 6-24; the establishment of the IPPC information exchange programme; the
IPPC dispute settlement mechanism; phytosanitary technical assistance programmes; and for representing the
IPPC at meetings of the WTO Committee on Sanitary and Phytosanitary Measures.

41 Panel decision on selected experts and on the need to seek scientific or technical advice from relevant
international organizations or bodies, dated 14 February 2020, para. 2.2.
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1.54. In its decision, the Panel noted that both parties considered Ricardo Flores Pedauyé and
Pablo Cortese to be viable or suitable choices for consultation by the Panel.42 Robert L. Griffin was
not deemed an acceptable expert by Costa Rica because, in its view, his understanding of Spanish
was limited.*3 Mexico, however, considered the potential experts' technical and scientific knowledge
to be the most important factor, rather than their proficiency in Spanish.4* The Panel considered
Robert L. Griffin to be an expert with the necessary experience and qualifications to advise the Panel,
as he had indicated that he could fully understand written Spanish, including technical material, and
that he could write and speak in Spanish at a conversational level.4> Moreover, the Panel indicated
that the parties would be provided with Spanish translations of Robert L. Griffin's responses, as well
as interpretation from Spanish to English and from English to Spanish at the Panel's meeting with
the parties and experts.4®

1.55. On 7 February 2020, the Panel informed the parties that it had decided to seek assistance
from two bodies that work with the IPPC Secretariat, the Centre for Agriculture and Biosciences
International (CABI) and the Europe-Africa-Caribbean-Pacific Liaison Committee (COLEACP), and
from the two experts who had not been challenged by either party, to nominate potential additional
scientific or technical experts who could also advise on area "a" (techniques for growing, producing,
transporting, storing and marketing avocados). This was because both parties had rejected all the
experts who had claimed to be knowledgeable in area "a". On 10 February 2020, the Panel also
invited the parties to suggest names of potential additional individual experts, if they so wished.

1.56. On 10 February 2020, the Panel contacted COLEACP, CABI and the two experts who had not
been challenged by either party, Ricardo Flores Pedauyé and Pablo Cortese, seeking their assistance
with names of potential additional individual experts. COLEACP and Ricardo Flores Pedauyé gave the
Panel the names of two potential additional experts.4” The Panel contacted both of them.

1.57. On 13 February 2020, the Panel sent the relevant documentation from the two suggested
experts to the parties and provided the parties with an opportunity to comment in writing and to
make known any compelling objections. Mexico also sent a list nominating seven potential additional
experts on 13 February 2020, and the Panel invited Costa Rica to comment. On 17 February 2020,
the Panel received the parties' comments on the suggested additional experts.

1.58. On 19 February 2020, the Panel issued a decision in which it chose Dr Fernando Pliego Alfaro*8
as the fourth expert to provide it with scientific or technical advice in this dispute. In its decision,
the Panel noted that Mexico considered the appointment of Fernando Pliego Alfaro to be viable and
that, while Costa Rica had stated that three experts would be sufficient, it would be willing to
withdraw its reservations concerning Fernando Pliego Alfaro since he had the required experience.
The Panel considered that the four selected experts would enable it to adequately cover the four

42 panel decision on selected experts and on the need to seek scientific or technical advice from relevant
international organizations or bodies, dated 14 February 2020, para. 2.3.

43 Letter from Costa Rica to the Panel, dated 31 January 2020.

44 Letter from Mexico to the Panel, dated 7 February 2020.

45 Panel decision on selected experts and on the need to seek scientific or technical advice from relevant
international organizations or bodies, dated 14 February 2020, para. 2.5.

46 Panel decision on selected experts and on the need to seek scientific or technical advice from relevant
international organizations or bodies, dated 14 February 2020, para. 2.6.

47 Email from COLEACP, dated 10 February 2020; and from Ricardo Flores Pedauyé, dated
10 February 2020.

48 Professor Dr Fernando Pliego Alfaro is an expert in the development and use of biotechnological tools
for the genetic enhancement of plants, as a complementary strategy to conventional enhancement
programmes. With regard to avocados, he has undertaken studies on in vitro propagation and rooting, as well
as zygotic embryogenesis, both in vivo and in vitro. His work has served as the basis for the establishment of
protocols for the micropropagation of trees selected in the field for their resistance to Rosellinia necatrix, as
well as protocols for plant regeneration via somatic embryogenesis and genetic transformation.

Prof Dr Pliego Alfaro has been responsible for various research projects on the in vitro regeneration of
avocados and other woody species, the results of which have been presented at various international
conventions and have given rise to numerous publications. Prof Dr Pliego Alfaro is currently Chair of Plant
Physiology of the Department of Botany and Plant Physiology of the Faculty of Science at the University of
Malaga, Spain, and is the Director of the Andalusian Institute of Biotechnology. Fernando Pliego Alfaro has also
been the President of the International Avocado Society and the Spanish Society of In Vitro Plant Tissue
Culture, having as he does considerable experience of organizing and managing research and development
activities. He is a member of various international Master's and doctoral programmes, has extensive
experience of supervising Master's and doctoral theses; in addition, he has sat on various committees and been
a member of international delegations throughout his professional career.
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areas where expertise was needed. The Panel also reported that it did not consider it necessary or
feasible to contact the additional experts suggested by Mexico, all of whom had been challenged by
Costa Rica.*?

1.3.3.3 Panel questions for the individual experts

1.59. On 31 January 2020, pursuant to paragraph 8 of the Additional Working Procedures of the
Panel for consultations with experts®?, the Panel invited the parties to propose written questions for
the experts, which the Panel would then consider including in its written questions for the experts.
The parties sent their proposed written questions for the experts on 14 February 2020.

1.60. On 21 February 2020, the Panel sent the experts its written questions®!, the guidelines on
drafting responses and the annexes to the guidelines.>2 In its guidelines, the Panel invited the
experts to answer the questions they felt competent to answer, while noting the cross-cutting nature
of the four areas identified as areas in which the Panel sought advice. The Panel asked the experts
to submit their responses in writing by 20 March 2020. In accordance with paragraph 9 of the
Additional Working Procedures of the Panel for consultations with experts, the Panel also provided
the experts with the necessary dispute documents to prepare their responses®3

1.61. On 5 March 2020, the Panel informed the parties of its decision to extend the deadline for the
experts to respond to the Panel's written questions from 20 March 2020 to 27 March 2020, owing to
an unexpected delay in mailing the documents to the experts.

1.62. On 6 March 2020, Costa Rica sent the Panel a letter requesting the modification or elimination
of 20 questions from the Panel's list of 187 questions for the individual experts. The Panel provided
Mexico with an opportunity to comment on Costa Rica's request. Mexico sent its comments on
11 March 2020. On 20 March 2020, the Panel issued its decision regarding Costa Rica's comments
on the Panel's questions for the experts. Although the Panel rejected all of Costa Rica's claims
surrounding those questions, it nevertheless decided to address Costa Rica's concern, removing
some of the questions and modifying the wording of others.>*

1.63. In its letter of 6 March 2020, Costa Rica also requested that the Panel reconsider the
circulation of the experts' individual opinions to the other experts prior to the Panel's meeting with
the parties and experts, and ensure that during the meeting each of the experts be able to provide
their technical advice separately, without the other experts being present. In its ruling of
20 March 2020, the Panel rejected Costa Rica's request. In the view of the Panel, the fact that the
experts would see the responses of the other experts and all be present at the meeting would not
undermine the independence and autonomy of each expert's individual approach, or their objectivity
or impartiality. The Panel also noted that such procedural aspects had been used consistently in
previous disputes under the SPS Agreement.>>

1.64. The Panel received the responses from the four experts by the deadline. Robert Griffin sent
his written responses on 14 March 2020, and his responses to the modified questions on
26 March 2020; Pablo Cortese sent his written answers on 25 March 2020; and

4% Panel decision on selected additional expert, dated 19 February 2020.

50 The relevant part of paragraph 8 of the Additional Working Procedures of the Panel for consultations
with experts states that "[t]he Panel shall prepare written questions for the experts. The parties shall be
invited to suggest a limited number of questions that the Panel could include in its questions for the experts".

5! The Panel's questions to the individual experts include some, but not all, of the questions proposed by
the parties.

52 The annexes include a list of all the documents sent to the experts and the Working Procedures of
the Panel.

53 The relevant part of paragraph 9 of the Additional Working Procedures of the Panel for consultations
with experts establishes that "[t]he Panel may provide the experts, on a confidential basis, with the parties'
submissions, including exhibits, as well as with any additional information deemed necessary". The documents
provided include: written submissions, the parties' opening and closing statements at the first meeting of the
Panel, the parties' responses to the Panel's questions and selected exhibits, including those that contain the
measures at issue.

54 Panel decision on Costa Rica's comments on the questions for the experts and the participation of
individual experts in the next steps, dated 20 March 2020.

55 Panel decision on Costa Rica's comments on the questions for the experts and the participation of
individual experts in the next steps, dated 20 March 2020, para. 3.2.
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Fernando Pliego Alfaro and Ricardo Flores Pedauyé sent theirs on 27 March 2020. Pursuant to
paragraph 8 of the Additional Working Procedures of the Panel for consultations with experts®®, the
Panel provided the parties with the experts' responses and gave them an opportunity to comment
in writing on the responses. The Panel also provided the experts with the responses of the other
experts, pursuant to paragraph 10 of the Additional Working Procedures of the Panel for
consultations with experts.>”

1.65. On 13 April 2020, Costa Rica requested that the deadline for sending the parties' comments
to the experts' written responses be extended because of the COVID-19 pandemic. On 15 April 2020,
Mexico indicated that it had no objection to Costa Rica's request. On 17 April 2020, the Panel
informed the parties of its decision to extend the deadline from 22 April 2020 to 6 May 2020. As a
result, the date of receipt of the parties' comments on the other party's comments on the experts'
written responses was postponed until 13 May 2020.

1.66. On 28 April 2020, Mexico requested that the deadline for the submission of comments on the
other party's comments on the experts' written responses be extended. Costa Rica did not object to
this request. On 1 May 2020, the Panel agreed to extend the deadline from 13 May 2020 to
20 May 2020.

1.67. The parties sent their comments on the experts' written responses on 6 May 2020 and their
comments on the other party's comments on 20 May 2020.

1.68. Pursuant to paragraph 10 of the Additional Working Procedures of the Panel for consultations
with experts®®, the Panel provided the four experts with the parties' comments on their written
responses, as well as the parties' views on the other party's comments on their written responses.

1.69. On 13 July 2020, pursuant to paragraph 11(e) of the Additional Working Procedures of the
Panel for consultations with experts®?, the Panel informed the parties that it had decided to ask Pablo
Cortese and Ricardo Flores Pedauyé a very limited number of additional questions to allow the
experts to expand on or modify their responses to certain questions, in light of some documentary
evidence that might be relevant to the topics covered by these questions.

1.70. On 15 July 2020, the Panel sent the additional questions to the experts Ricardo Flores Pedauyé
and Pablo Cortese, together with the guidelines on drafting responses and the annexes to the
questions.®® The Panel also provided the experts with the documentary evidence referred to in the
questions. On 24 July 2020, the Panel informed the parties that it would give them an opportunity
to comment on the two experts' responses to the Panel's additional questions, as well as on the
other party's comments.

1.71. On 27 July 2020, Mr Cortese sent his responses to the Panel's additional questions.
On 30 July 2020, Mr Flores Pedauyé sent his responses to the Panel's additional questions for him.
On 31 July 2020, the Panel provided the parties with the responses of the experts Pablo Cortese and
Ricardo Flores Pedauyé and gave them an opportunity to comment in writing on these responses.
The Panel also provided the other experts with the responses of Pablo Cortese and Ricardo Flores

56 The relevant part of paragraph 8 of the Additional Working Procedures of the Panel for consultations
with experts states the following: "The Panel shall provide the parties with copies of the [experts'] responses,
in accordance with the timetable adopted by the Panel. The parties shall have the opportunity to comment in
writing on the responses from the experts".

57 The relevant part of paragraph 10 of the Additional Working Procedures of the Panel for consultations
with experts reads as follows: "The Panel may schedule a meeting with the experts prior to or in conjunction
with the second substantive meeting with the parties. Prior to the Panel's meeting with the experts, the Panel
shall ensure that: (...) b. each expert is provided with the other experts' responses to the Panel's questions".

58 The relevant part of paragraph 10 of the Additional Working Procedures of the Panel for consultations
with experts states: "The Panel may schedule a meeting with the experts prior to or in conjunction with the
second substantive meeting with the parties. Prior to the Panel's meeting with the experts, the Panel shall
ensure that: a. the parties' comments on the experts' responses are provided to all experts".

59 paragraph 11(e) of the Additional Working Procedures of the Panel for consultations with experts
states: "The Panel may pose additional written questions or schedule additional meetings with the experts if
necessary".

%0 The annexes contain some of the experts' responses to the Panel's questions for the experts dated
21 February 2020.
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Pedauyé, pursuant to paragraph 10 of the Additional Working Procedures of the Panel for
consultations with experts.5?

1.72. The parties sent their comments on the responses of the experts Ricardo Flores Pedauyé and
Pablo Cortese on 14 August 2020, and their comments on the other party's comments on
21 August 2020.

1.3.3.4 Request for information from the Panel to the parties

1.73. On 3 August 2020, pursuant to Article 13.1 of the DSU, Article 11.2 of the SPS Agreement
and paragraph 9 of the Working Procedures of the Panel®2, the Panel sent the parties a request for
information on the ASBVd surveillance system in Costa Rica. The Panel asked the parties to submit
any additional information and supporting documentation they may have related to the ASBVd
surveillance system in Costa Rica, including the aspects listed in that request, by 31 August 2020.

1.74. On 26 August 2020, Costa Rica requested that the deadline for the submission of the
requested information be extended to 18 September 2020, because "the preparation of the report
on the ASBVd surveillance system in Costa Rica, requested by the Panel, ha[d] imposed unforeseen
workloads on the regular work programme of the staff of the State Phytosanitary Service of
Costa Rica (SFE)", in addition to the work that the COVID-19 pandemic had created for the
phytosanitary authorities.®3 On 28 August 2020, the Panel sent a letter to the parties clarifying that
they had been requested to submit "any additional information and supporting documentation [they
may have] relating to the ASBVd surveillance system in Costa Rica", including the aspects listed in
its request of 3 August 2020. The Panel added that Costa Rica could submit a document
consolidating information that was already available on its surveillance system, if Costa Rica
considered that such information was necessary to understand its surveillance system. The Panel
emphasized, however, that it was not seeking new information or trying to obtain an update to the
information, but was giving the parties an opportunity to submit any additional information and
supporting documentation relating to the ASBVd surveillance system in Costa Rica already in their
possession.

1.75. On 31 August 2020, Mexico sent its response to the Panel's request for additional information
and supporting documentation, and commented on Costa Rica's request to extend the deadline.
Mexico stated that the information on ASBVd surveillance in Costa Rica was solely in the hands of
Costa Rica and that it was therefore up to Costa Rica to submit the information and documentation
requested®#; and that, while it understood that the situation caused by the pandemic had posed a
challenge to every government in the world, it did not warrant the request for an extension of
18 additional days, especially since the information and documents in question should, in principle,
be almost immediately available and accessible to the SFE.%5

1.76. On 1 September 2020, the Panel informed the parties that it had decided to extend the
deadline for submission of the response to the information request from 31 August 2020 to
14 September 2020.

1.77. On 14 September 2020, Costa Rica sent its response to the request for information on the
ASBVd surveillance system in Costa Rica. On 28 September 2020, Mexico sent its comments on the
information submitted by Costa Rica.

1.78. On 6 October 2020, Costa Rica sent a letter to the Panel, requesting that it declare
inadmissible what Costa Rica considered to be Mexico's procedural claim, included in its comments
on the information presented by Costa Rica, that the Panel should rule on the determination of

%1 The relevant part of paragraph 10 of the Additional Working Procedures of the Panel for consultations
with experts states: "The Panel may schedule a meeting with the experts prior to or in conjunction with the
second substantive meeting with the parties. Prior to the Panel's meeting with the experts, the Panel shall
ensure that: (...) b. each expert is provided with the other experts' responses to the Panel's questions".

62 The relevant part of paragraph 9 of the Working Procedures of the Panel states that "[t]he Panel may
pose questions to the parties and third parties at any time".

63 Email from Costa Rica to the Panel, dated 26 August 2020.

64 Letter from Mexico to the Panel, dated 31 August 2020, paras. 1-4.

65 Letter from Mexico to the Panel, dated 31 August 2020, paras. 5-9.
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freedom from ASBVd in Costa Rica, as well as the claims related to this.®® On 7 October 2020, the
Panel informed the parties that it did not consider it necessary at that point in the proceedings to
rule on this request and that it would address Costa Rica's request, as well as its arguments in this
regard, in its Report. The Panel invited Mexico to express its views on Costa Rica's request and
arguments in subsequent stages of the proceedings, without prejudice to its right to express its
views sooner, if it so wished.

1.3.3.5 Panel meeting with the parties and experts

1.79. As noted above, on 9 October 2020, the Panel informed the parties that, because of the
situation caused by the COVID-19 pandemic, it was not possible at that time to hold its second
meeting with the parties or its meeting with the parties and experts in person. In light of the
foregoing, the Panel invited the parties to express their views on possible alternatives to hold the
remaining meetings.

1.80. On 16 October 2020, the parties sent their views on possible alternatives to move the
proceedings forward and hold the remaining meetings. Mexico indicated that the virtual
communication methods available to it would allow the Panel's meeting with the parties and experts
and the Panel's second meeting with the parties to be held virtually. Costa Rica, however, stated
that it would prefer the Panel's meeting with the parties and experts to be conducted in writing
because the meeting would require coordination between its legal and scientific-technical teams,
which were in different geographic areas.

1.81. On 20 October 2020, the parties submitted their comments on the other party's comments
concerning possible alternatives to move proceedings forward and hold the remaining meetings.
With regard to Costa Rica's proposal to have a written exchange with the experts instead of a virtual
meeting, Mexico considered that the meeting needed to be conducted through a virtual exchange
and not just in writing, noting that there had been written exchanges of information with the experts
since February 2020, and that written proceedings would limit the dynamic exchange that would
occur in a virtual meeting. Costa Rica, however, reiterated that, due to the logistical difficulties
arising from having legal and scientific-technical teams at different latitudes, it would be more
efficient to conduct the Panel's meeting with the parties and experts by sending written questions
and answers.

1.82. The Panel gave careful consideration to the parties' comments, the technological tools
available to them, the situation caused by the pandemic, and the availability of both the panelists
and the experts.

1.83. On 28 October 2020, the Panel informed the parties that it wished to hold its meeting with
the parties and experts virtually (through the Cisco Webex platform), noting the importance of
having a direct exchange (albeit virtually) between the parties and the experts, as well as between
the experts themselves, through the Panel, which would not be achieved through another written
exchange. As noted above, the Panel considered that it would be best to proceed with its meeting
with the parties and experts before the end of 2020. The Panel therefore proposed dates for the
meeting to the parties, and asked them to indicate whether they could participate in the Panel's
meeting with the parties and experts on the proposed dates.

1.84. On 30 October 2020, the parties communicated their inability to attend the meeting on the
proposed dates and asked the Panel to propose alternative dates.

1.85. On 4 November 2020, the Panel proposed to the parties that its meeting with the parties and
experts be held during the week of 14-18 December 2020. The Panel also informed the parties that,
because of the measures imposed by the Canton of Geneva, Switzerland, in response to the
pandemic, the meeting with the parties and experts would be conducted in an entirely virtual format,
without the presence of delegates from the parties on WTO premises.

66 |etter from Costa Rica to the Panel, dated 6 October 2020.
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1.86. On 9 November 2020, the parties confirmed their availability to attend the Panel's meeting
with the parties and experts during the week of 14-18 December 2020; and, on 12 November 2020,
the Panel confirmed to the parties that the meeting would be held from 15 to 18 December 2020.

1.87. In preparation for its meeting with the parties and experts, the Panel gave the parties an
opportunity to submit advance written questions for the experts through the Panel. On
1 December 2020, the parties sent the Panel advance questions for the experts. The questions were
sent to the experts on 2 December 2020.

1.88. On 12 December 2020, the expert Ricardo Flores Pedauyé informed the Panel that he could
not attend its meeting with the parties and experts for health reasons. On 13 December 2020, the
Panel proposed to the parties to go ahead with the meeting scheduled for 15-18 December 2020
with the three experts who were available, focusing on the questions sent to them. The Panel said
that it would subsequently try to find a date in early 2021 for an additional meeting day with the
four experts present, at which Mr Flores Pedauyé could respond to the questions for him, and the
other three experts would have the opportunity to speak, if they so wished. On 14 December 2020,
the parties indicated their agreement to proceed in the manner proposed by the Panel.

1.89. The Panel held a meeting with the parties and experts from 15 to 18 December 2020 with the
three experts who were available, focused on the questions sent to them.

1.90. On 20 December 2020, the Panel received news of the tragic death of Professor Dr Flores
Pedauyé and informed the parties accordingly.®”

1.91. On 14 January 2021, the Panel suggested to the parties that a new expert be found with
knowledge of area "b" (ASBVd), who could respond orally to the questions of the Panel and the
parties on an additional meeting day. The Panel put forward for the consideration of the parties the
name of an expert whose information had been gathered during the expert selection process
undertaken between 2019 and 2020, but who had not been available on the date originally chosen
for the Panel's meeting with the parties and experts.

1.92. On 19 January 2021, in response to the Panel's suggestion, Mexico said that it did not consider
it necessary to nominate a new expert in area "b" (ASBVd) and devote an additional day solely to
that expert, but that it could examine the possibility if Costa Rica thought it indispensable to hold
the remaining meeting with a new expert. On 21 January 2021, in its comments on Mexico's
comments, Costa Rica stated that it agreed with Mexico that it was not necessary to nominate a new
expert.

1.93. Furthermore, on 19 January 2021, in response to the Panel's suggestion, Costa Rica said that
Ricardo Flores Pedauyé's contributions, as they had been set out in writing in his responses to the
questions of the Panel and the parties, could not be the subject of any oral proceedings which were
needed to elaborate on the inputs provided. Costa Rica therefore understood that the Panel should
weigh Mr Flores Pedauyé's contributions differently from those provided by the other experts, which,
according to Costa Rica, had been contextualized, qualified and expanded upon orally by the experts.

1.94. On 21 January 2021, in its observations on Costa Rica's comments, Mexico maintained that
the Panel should reject Costa Rica's attempt to detract from the value of the responses provided by
Mr Flores Pedauyé. Mexico said that when evaluating the relevance, acceptability and weight of Mr
Flores Pedauyé's advice, the Panel should consider the degree to which the expert's responses
answered the technical and scientific questions that he had been asked on ASBVd and its diagnostic
methods, and that, therefore, the fact that Mr Flores Pedauyé had been unable to participate in the
Panel's meeting with the parties and experts should in no way affect the value of the work
undertaken throughout the proceedings, nor oblige the Panel to weigh his written responses
differently. Mexico added that Mr Flores Pedauyé's written responses were invaluable because they
were highly specific, they should therefore also be considered in light of the evidence on record.

1.95. On the same date, in its observations on Mexico's comments, Costa Rica reiterated that the
inputs provided by the expert Ricardo Flores Pedauyé should be assessed by assigning a particular

87 The Panel wishes to express its sincere condolences on the tragic death of Prof Dr Ricardo Flores
Pedauyé, as well as its deep appreciation for the advice received.



WT/DS524/R
-39 -

value to the fact that they were not subject to the evidentiary action to which the inputs of other
experts were subject. For Costa Rica, the fact could not be ignored that these inputs could not be
explained, contextualized, qualified and expanded upon orally at the Panel's meeting with the
experts, or that they were not the focus of the exchange of views between the Panel, the parties
and the other experts.

1.96. On 29 January 2021, the Panel informed the parties that it would not seek advice from an
additional expert, after considering the opinion of both parties that it was not necessary to nominate
a new expert. The Panel also said that it had taken note of Costa Rica's observation on Ricardo Flores
Pedauyé's contributions, as well as Mexico's comments in that regard, and that it would give any
explanation that it considered necessary on the matter in its Report.

1.97. On 5 February 2021, the Panel sent the parties and experts the transcript of its meeting with
the parties and experts, asking them to verify that the transcript accurately reflected the information
they had provided. After receiving their comments, the Panel sent the final version of the transcript
to the parties on 26 May 2021.

1.3.3.6 Consultation with the IPPC Secretariat

1.98. In its decision on the need to seek scientific or technical advice from individual experts and/or
relevant international organizations or bodies, dated 18 October 2019, the Panel informed the
parties that it had not yet made a decision on whether to seek scientific or technical advice directly
from any of the relevant international organizations or bodies, and that it would make that decision
at a later date.%8

1.99. On 5 February 2020, the Panel informed the parties that it had taken the decision to consult
the IPPC Secretariat in writing, particularly with regard to the meaning, scope and application of the
ISPMs, and invited them to propose written questions for the IPPC Secretariat. The Panel stated that
it would explain, in detail, the grounds for its decision to consult the IPPC Secretariat in writing in
its decision concerning potential experts.

1.100. On 14 February 2020, the Panel issued, within its decision on the selected experts, its
decision on the need to seek scientific or technical advice from relevant international organizations
or bodies. The Panel explained that as the ISPMs, which were at the core of this dispute, had been
developed in the framework of the IPPC, the IPPC Secretariat might be in a good position to assist
the Panel on the meaning, scope and application of ISPMs. The Panel had therefore taken a decision
to consult the IPPC Secretariat on area "d" (the meaning, scope and application of ISPMs). The Panel
considered that written consultation with the IPPC Secretariat, without its participation at the
meeting with the experts, would be sufficient for scope of the consultation possible with the
IPPC Secretariat, and would allow the meeting with the experts to be conducted more
expeditiously.®®

1.101. Also on 14 February 2020, Costa Rica sent a letter to the Panel, asking it to indicate to the
parties which expert from the IPPC Secretariat would answer the Panel's questions and to make
every effort to safeguard due process, given that a Mexican official was the Director of the
Commission on Phytosanitary Measures (CPM) Bureau. On 19 February 2020, Mexico commented
on Costa Rica's request, stating that it agreed with Costa Rica on the importance of the Panel taking
the necessary steps to safeguard the principles of transparency and due process, but that the
impartiality of the IPPC Secretariat's responses would not be affected by the membership of the
CPM Bureau. Mexico agreed with Costa Rica's concern and that the IPPC should disclose the names
of the persons who would be responsible for answering the questions.

1.102. On 3 March 2020, in response to the concerns raised by the parties, the Panel informed them
that it would prepare a very limited number of questions for the IPPC Secretariat, which would be of
a general nature and the answers to which would not require detailed knowledge of the dispute. The
Panel stated that it would ask the IPPC Secretariat to treat the request as confidential and for the
questions be answered by the Secretariat itself, without assistance from the CPM Bureau or the

68 Panel decision on the need to seek scientific or technical advice from individual experts and/or
relevant international organizations or bodies, dated 18 October 2019, para. 2.11.

5% Panel decision on selected experts and on the need to seek scientific or technical advice from relevant
international organizations or bodies, dated 14 February 2020, paras. 3.1-3.3.
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committees, in accordance with both its rules of conduct and those of the WTO. The Panel stated
that it did not consider it appropriate to disclose the name of the person from the IPPC Secretariat
who would answer the Panel's questions, as the answer would be given on behalf of the Organization
rather than an individual working for that Organization.

1.103. On 5 March 2020, the Panel sent a limited number of questions to the IPPC Secretariat on
the meaning, scope and application of ISPMs. The IPPC Secretariat sent its responses to the Panel's
questions on 14 May 2020. The parties sent their comments on the IPPC Secretariat's responses on
3 June 2020, and their views on the other party's comments on the IPPC Secretariat's responses on
10 June 2020.

2 FACTUAL ASPECTS
2.1 The measures at issue

2.1. This dispute concerns certain measures described by Mexico as "those by which Costa Rica
prohibits or restricts, either jointly or individually, the importation of fresh avocados for consumption
from Mexico".”°

2.2. In its panel request, Mexico identified the following five instruments as measures:

1. Resolutions DSFE-003-2018 and DSFE-002-2018 issued by the
State Phytosanitary Service of the Ministry of Agriculture and Livestock of Costa Rica,
dated 29 January 2018.

2. Reports ARP-002-2017 and ARP-006-2016 prepared by the Pest Risk Analysis
Unit of the State Phytosanitary Service, dated 10 July 2017, as well as
Manual NR-ARP-PO-01_M-01, containing the qualitative methodology applied in the said
risk analyses.”!

2.3. Mexico expressly noted that its panel request relates to the aforementioned measures at issue
and to any additional measures that amend, supersede, update or replace them.”?

2.4. The instruments identified by Mexico as the measures at issue are described below, reflecting
their own text. The description in this section seeks to present the content of the aforementioned
instruments, and does not imply any judgement, analysis or finding in respect of those instruments.

2.1.1 Manual for conducting qualitative pest risk analyses by entry pathway
(Manual NR-ARP-PO-01_M-01)

2.1.1.1 Introduction, purpose and scope

2.5. The Manual for conducting qualitative pest risk analyses by entry pathway (Manual
NR-ARP-PO-01_M-01)73, of 10 May 2016, prepared by the Pest Risk Analysis Unit (UARP) of the
State Phytosanitary Service (SFE), was the instrument used as a guide for preparing
Reports ARP-002-2017 and ARP-006-2016.

2.6. Manual NR-ARP-PO-01_M-01 is described as a guide for determining pest risk analysis [PRA]
procedures’, "[w]ith a view to complying more efficiently with the provisions established in the
[SPS] Agreement in relation to the harmonization of the use of international standards, in this case

70 Mexico's panel request, WT/DS524/2, p. 2.

7t Mexico's panel request, WT/DS524/2, p. 2.

72 Mexico's panel request, WT/DS524/2, p. 2.

73 Servicio Fitosanitario del Estado de Costa Rica, Departamento de Control Fitosanitario, "Manual para
la elaboracion de andlisis cualitativo de riesgo de plaga por via de entrada", NR-ARP-PO-01_M-01 (2016)
(Manual NR-ARP-PO-01_M-01), (Exhibit MEX-104). Costa Rica stated that the Manual had been repealed by a
subsequent revision and was therefore no longer in force. (Costa Rica, reply to Panel question No. 78, para. 3
(citing Servicio Fitosanitario del Estado del Ministerio de Agricultura y Ganaderia de Costa Rica, "Manual para la
elaboracion de analisis cualitativo de riesgo de plagas", NR-ARP-M-01, aprobado el 16 de marzo de 2018 (New
Manual, NR-ARP-M-01), (Exhibit CRI-105))).

74 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 1.
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those related to [PRA]".”> Manual NR-ARP-PO-01_M-01 identifies those standards as International
Standards for Phytosanitary Measures (ISPMs) and refers specifically to ISPM No. 2, "Framework for
pest risk analysis" (2007)7¢, and ISPM No. 11, "Pest risk analysis for quarantine pests" (2013).77: 78
2.7. The purpose of Manual NR-ARP-PO-01_M-01 is described as follows: "[to g]uide the risk analyst
in conducting a PRA, through an assessment of the available scientific evidence that would enable
them to determine whether an organism is a regulated pest, to evaluate its risk and to identify risk

management options, in compliance with the Phytosanitary Protection Law and international
standards".”®

2.8. Manual NR-ARP-PO-01_M-01 also states that its content "applies to all Risk Analysis Unit
officials when conducting qualitative pest analyses by entry pathway".80

2.9. Manual NR-ARP-PO-01_M-01 asserts that the PRA process comprises three stages:

e Stage 1: Initiation.

e Stage 2: Pest risk assessment.

e Stage 3: Pest risk management.8!
2.1.1.2 Stage 1: Initiation
2.10. Manual NR-ARP-PO-01_M-01 states that the initiation stage entails identifying organisms and
pathways®? that may be considered for the pest risk assessment in relation to the identified PRA
area, and that the process may be initiated in three situations: (i) where a pathway that presents a
potential pest hazard is identified; (ii) where a pest that may require phytosanitary measures is
identified; and (iii) where a decision is made to review or revise phytosanitary measures or policies.83
2.11. Manual NR-ARP-PO-01_M-01 states that the initiation stage involves four steps:

a. Determining whether an organism is a pest8¢;

b. Defining the PRA area®: 86;

c. Evaluating any previous PRA%7; and

7> Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 1.

76 Secretaria de la CIPF, Marco para el andlisis de riesgo de plagas, NIMF No. 2 (Roma, FAO en nombre
de la Secretaria de la CIPF, adoptada en 2007, publicada en 2016) (ISPM No. 2), (Exhibit MEX-72).

77 Secretaria de la CIPF, Andlisis de riesgo de plagas para plagas cuarentenarias, NIMF No. 11 (Roma,
FAO en nombre de la Secretaria de la CIPF, adoptada en 2013, publicada en 2017) (ISPM No. 11),

(Exhibit MEX-77).

78 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 1.

7 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 1.

80 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 1.

81 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 3.

82 Manual NR-ARP-PO-01_M-01 defines the pathway, in accordance with ISPM No. 5 "Glossary of terms",
as "[a]ny means that allows the entry or spread of a pest". (Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104),
p. 3).

83 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 4 (referring to ISPM No. 2, (Exhibit MEX-72),
section 1).

84 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 4 (referring to ISPM No. 2, (Exhibit MEX-72),
section 1.2).

85 Manual NR-ARP-PO-01_M-01 defines the PRA area, in accordance with ISPM No. 5 "Glossary of
terms", as an "[a]rea in relation to which a pest risk analysis is conducted". (Manual NR-ARP-PO-01_M-01,
(Exhibit MEX)-104, p. 2).

86 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 4 (referring to ISPM No. 2, (Exhibit MEX-72),
section 1.3).

87 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 4 (referring to ISPM No. 2, (Exhibit MEX-72),
section 1.4).
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d. Conclusion.88

2.12. Manual NR-ARP-PO-01_M-01 states that before conducting a new PRA, a check should be
made as to whether the organism, pest or pathway has already been subjected to the PRA process;
the validity of any existing analysis should be checked; and its relevance to the PRA area established
should be confirmed.8 Manual NR-ARP-PO-01_M-01 adds that the possibility of using a PRA of a
similar organism, pest or pathway may also be investigated.®°

2.13. Manual NR-ARP-PO-01_M-01 states that a list is drawn up of the pests associated with the
crop, in order to determine which quarantine pests®! will be subject to Stage 2. The list should
include the following information:

a. Scientific name of the pest, indicating the name of who discovered it and its taxonomic
status.

b. Indication as to whether the pest may follow the pathway (yes or no).
c. Indication as to whether the pest is regulated in Costa Rica (yes or no).
d. Indication as to whether the pest is present in Costa Rica (yes or no).°?

e. Where the pest is not present in the country, observations or comments explaining why it
is or is not to be included in the subsequent assessment; primary references should be
provided as technical justification.®3

2.14. Manual NR-ARP-PO-01_M-01 also states, with regard to the list, that where the pest is
regulated or not present in the country, references should be included concerning the pest's
association with the commodity, together with comments on: (i) whether the crop is the sole,
principal or secondary host or an occasional host; (ii) whether the pest is of economic importance;
(iii) whether a PRA or datasheet for the pest already exists; (iv) whether the pest has previously
been the subject of a phytosanitary requirement; and (v) any other information that is important
for deciding whether the pest is to be included in the assessment.%4

2.15. Manual NR-ARP-PO-01_M-01 states that if, at this stage, no potential quarantine pests are
identified, the PRA is halted, and the only requirement imposed is an inspection or a phytosanitary
certificate from the country of origin.®®

2.16. Manual NR-ARP-PO-01_M-01 also states that it is important to identify the reasons for
including or not including the pests examined at the pre-analysis stage in a subsequent study, that
the information for the PRA can come from various sources, and that, to conduct the qualitative risk
analysis, sources of information such as databases and specialized literature should be consulted.?®

2.17. Manual NR-ARP-PO-01_M-01 adds that for pests that are to be considered in the risk
assessment, a datasheet should be drawn up, or else the technical information can be included in
the risk assessment document.®”

8 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 4 (referring to ISPM No. 2, (Exhibit MEX-72),
section 1.5).
8 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), pp. 4-5.
% Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 5.
°1 Manual NR-ARP-PO-01_M-01 defines a quarantine pest, in accordance with ISPM No. 5 "Glossary of
terms", as a "pest of potential economic importance to the area endangered thereby and not yet present there,
or present but not widely distributed and being officially controlled". (Manual NR-ARP-PO-01_M-01,
(Exhibit MEX-104), p. 3).
92 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p.
9 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p.
%4 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p.
9% Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p.
% Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p.
97 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p.
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2.18. Manual NR-ARP-PO-01_M-01 also states that "[p]ests that are considered to be of potential
economic importance and that meet the geographical and regulatory criterion of ISPM No. 11,
FAO, 2004, should be included in this list for consideration during Stage 2".98

2.1.1.3 Stage 2: Pest risk assessment

2.19. Manual NR-ARP-PO-01_M-01 states that the pest risk assessment®® process can be broadly
divided into three interrelated steps:

a. pest categorization;

b. assessment of the probability of introduction!% and spread!®!; and

c. assessment of potential economic consequences and environmental impacts.102
2.1.1.3.1 Pest categorization

2.20. Manual NR-ARP-PO-01_M-01 indicates that pest categorization consists of identifying pests
that require subsequent analysis, that is, quarantine pests likely to follow the pathway, and that
consideration should therefore be given to: (i) whether the pest is associated with the commodity
to be imported; (ii) whether the pest is associated with the part of the plant to be imported.193
Manual NR-ARP-PO-01_M-01 adds that, at this stage, a separate list is presented indicating the
guarantine pests that are presumed likely to follow the entry pathway.04

2.21. Manual NR-ARP-PO-01_M-01 states that once the quarantine pests presumed likely to follow
the entry pathway have been identified, the risk analysis continues and consideration is given to the
probability of introduction and spread and the economic consequences in accordance with the
determination of the risk factors to be considered. According to Manual NR-ARP-PO-01_M-01, for
each risk factor, each pest is assigned one of the following probability values: (i) high (3 points);
(ii) medium (2 points); (iii) low (1 point); (iv) negligible (0 points). When this is done, all the risk
factor values are added together to obtain a final score and to establish a rating depending on the
value range.103

2.22. Manual NR-ARP-PO-01_M-01 specifies that "[i]n all instances where sufficient information is
not available, either following one's own research or because the exporting country's information is
insufficient, the uncertainty should be taken into account and the probability should be calculated
as high".106

2.1.1.3.2 Assessment of the probability of introduction and spread
2.23. Manual NR-ARP-PO-01_M-01 states that pest introduction is comprised of both entry and

establishment, and that assessing the probability of introduction requires an analysis of each of the
pathways with which a pest may be associated from its origin to its establishment in the PRA area.!%”

% Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 6.

%9 Manual NR-ARP-PO-01_M-01 defines pest risk assessment, with reference to ISPM No. 5 "Glossary of
terms", as the "[e]valuation of the probability of the introduction and spread of a pest and the magnitude of
the associated potential economic consequences”. (Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 2).

100 Manual NR-ARP-PO-01_M-01 defines introduction, with reference to ISPM No. 5 "Glossary of terms",
as the "[e]ntry of a pest resulting in its establishment". (Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104),

p. 2).

101 Manual NR-ARP-PO-01_M-01 defines spread, with reference to ISPM No. 5 "Glossary of terms", as
the "[e]xpansion of the geographical distribution of a pest within an area". (Manual NR-ARP-PO-01_M-01,
(Exhibit MEX-104), p. 2).

102 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p.

103 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p.

104 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p.

105 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p.

106 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p.

107 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p.
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2.24. Manual NR-ARP-PO-01_M-01 states that the assessment of probability of spread is based
primarily on biological considerations similar to those for entry and establishment.108

2.1.1.3.2.1 Probability of entry of a pest

2.25. Manual NR-ARP-PO-01_M-01 states that the probability of entry of a pest depends on the
pathways from the exporting country to the destination, and the frequency and quantity of pests
associated with them. Manual NR-ARP-PO-01_M-01 adds that the following two aspects should be
considered and addressed as separate points when conducting the final assessment on the
probability of entry: (i) the probability of the pest reaching the commodity's entry point (section A,
B and C); and (ii) the probability of the pest reaching a suitable host once it has passed the entry
point (section D).109

2.26. The probability of the pest reaching the commodity's entry point includes:

a. Probability of the pest being associated with the pathway at origin (section A). The risk
factors to consider, according to Manual NR-ARP-PO-01_M-01, are:

i. Prevalence of the pest in the source area. A high probability value (3 points) is assigned
where the pest is widely distributed or present without details of its distribution; a
medium value (2 points) where it is present but its distribution is limited; and a low
value (1 point) where it is present but very few cases are reported.!10

ii. Occurrence of the pest in a life stage that would be associated with commodities,
containers or conveyances. A high probability value (3 points) is assigned where a pest in
more than one life stage may occur with the commodity; a medium value (2 points) where
a pest in only one life stage may occur with the commaodity; and a low value (1 point)
where it is unlikely that a pest in any life stage may occur with the commodity, but there
is a risk.tt!

iii. Volume and frequency of movement along the pathway. A high probability value
(3 points) is assigned where the quantity of the imported commodity estimated in
standard container units of 12 metres in length is more than 100 containers per year;
a medium value (2 points) where it is between 10 and 100 containers per year; and a
low value (1 point) where it is between 1 and 10 containers per year. For propagation
material, the probability of this risk factor will always be high.112

iv. Seasonal timing. A high probability value (3 points) is assigned where the pest is
present all year round at the place of origin or where no information is available; a
medium value (2 points) where it is present during two or three seasons of the year
at the place of origin; and a low value (1 point) where it is present during only one
season of the year at the place of origin.!13

v. Pest management, cultural and commercial procedures applied at the place of origin.
A high probability value (3 points) is assigned where no information is available or
where no proper management is known to exist; a medium value (2 points) where
some form of management is known to exist; and a low value (1 point) where good
management is known to exist.114

b. Probability of survival during transport or storage (section B). The risk factors to consider,
according to Manual NR-ARP-PO-01_M-01, are: (i) speed and conditions of transport and
duration of the life cycle of the pest in relation to time in transport and storage; (ii) vulnerability
of the life stages during transport or storage; (iii) prevalence of pests likely to be associated
with a consignment; (iv) commercial procedures applied to consignments in the country of

108 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p.
109 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p.
110 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p.
111 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p.
112 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p.
113 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), pp. 9-10.
114 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 10.

© 00 ®



WT/DS524/R
- 45 -

origin, country of destination, or in transport or storage. A high probability value (3 points) is
assigned where information was found showing that the pest can survive transportation; a
medium value (2 points) where no information was found showing that the pest does not
survive transportation, but where the information found indicates that it could survive; and a
low value (1 point) where information was found showing that the pest does not survive
transportation.11>

c. Probability of pest surviving existing pest management procedures (section C). The risk
factors to consider, according to Manual NR-ARP-PO-01_M-01, are:

That the pest may survive post-harvest treatment (section C.1). A high probability
value (3 points) is assigned where information was found showing that the pest can
survive post-harvest treatment; a medium value (2 points) where no information was
found showing that the pest does not survive post-harvest treatment, but where the
information found indicates that it could survive; and a low value (1 point) where
information was found showing that the pest does not survive post-harvest
treatment.116

That the pest will go undetected at the entry point (paragraph C.2). A high probability
value (3 points) is assigned where the pest cannot be detected at the entry point
through inspection, or requires specific tests; a medium value (2 points) where visual
magnification equipment is required to detect the pest; and a low value (1 point) where
the pest is easily detected during the inspection process.!t”

2.27. The probability that the pest will reach a suitable host once it has passed the entry point

includes:

a. Probability of transfer to a suitable host (section D). The risk factors to consider, according

to Manual NR-ARP-PO-01_M-01, are:

Dispersal mechanisms. A high probability value (3 points) is assigned where the pest
has suitable dispersal mechanisms, and vectors that are present in the country; a
medium value (2 points) where it has suitable dispersal mechanisms or vectors present
in the country; and a low value (1 point) where the dispersal mechanisms are
unsuitable and the pest has no vectors or they are not present in the country.!18

Whether the imported commodity is to be sent to a few or many destination points in the
PRA area. A high probability value (3 points) is assigned where the commodity is to be
sent to many destination points (more than five) or where no information is available in
this regard; a medium value (2 points) where it is to be sent to a few destination points
(less than five); and a low value (1 point) where it is to be sent to only one destination
point. For propagation material, the probability of this risk factor will always be high.1?

Proximity of entry, transit and destination points to suitable hosts. A high probability
value (3 points) is assigned where it is highly likely that host species exist relatively
close to the entry, transit or final destination points; a medium value (2 points) where
it is fairly likely that host species exist relatively close to the entry, transit or final
destination points; and a low value (1 point) where it is unlikely that host species exist
relatively close to the entry, transit or final destination points. For propagation
material, the probability of this risk factor will always be high.120

. Time of year at which import takes place. A high probability value (3 points) is assigned

where import will take place throughout the year or where information is not available;

115 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 10.
116 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), pp. 10-11.
117 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 11.
118 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 11.
119 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 12.
120 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 12.
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a medium value (2 points) where import will take place at certain times of the year;
and a low value (1 point) where import will take place once a year.12!

v. Intended use of the commodity. A high probability value (3 points) is assigned where
the intended use of the commodity is its reproduction; a medium value (2 points)
where the intended use of the commodity is consumption; a low value (1 point) where
the intended use of the commodity is the production of other goods (raw material);
and a negligible value (0 points) where the intended use of the commodity is
consumption, but it is already packaged and ready to be consumed. In the latter case,
the commodity is usually processed.!22

vi. Risks from by-products and waste. A high probability value (3 points) is assigned
where a high risk is posed by by-products and waste; a medium value (2 points) where
there is some risk from by-products and waste; a low value (1 point) where there is
little risk from by-products and waste; and a negligible value (0 points) where there is
very little risk from by-products and waste.123

2.28. Manual NR-ARP-PO-01_M-01 states that the data obtained regarding the probability of the
risk of entry are used to create a table (Table 4) showing the average probability score for each of
the sections A (1 to 3 points), B (1 to 3 points), C.1 (1 to 3 points), C.2 (1 to 3 points)
and D (1 to 3 points), and the cumulative figure equivalent to the sum of the average probability
scores obtained for sections A, B, C.1, C.2 and D, which is interpreted as: high (13 to 15 points);
medium (9 to 12 points); low (5 to 8 points); or negligible (less than 5 points).124

2.1.1.3.2.2 Probability of establishment

2.29. Manual NR-ARP-PO-01_M-01 states that in order to estimate the probability of establishment
of a pest, reliable biological information should be obtained from the areas where the pest currently
occurs.12> The Manual notes that the factors to consider include:

a. The availability of suitable hosts, alternate hosts and vectors in the PRA area (section A).
A high probability value (3 points) is assigned where the pest attacks multiple species
within multiple plant families; a medium value (2 points) where there the pest attacks
multiple species within a single plant family; and a low value (1 point) where the pest
attacks a single species or multiple species within a single genus. In addition, a high
probability value (3 points) is assigned where the only host occupies a sown area
exceeding 20,000 hectares; and a medium value (2 points) where the sown area is
5,000 to 20,000 hectares in size. Should the vector exist in the country, 1 point will be
added in the case of medium and low probability, while in the case of propagation material,
the probability is always deemed to be high.126

b. Environmental suitability (section B). A high probability value (3 points) is assigned where
there is evidence that the pest adapts to ecological and climatic conditions similar to those
in crop-growing areas in Costa Rica; a medium value (2 points) where the evidence of
adaptability to similar ecological and climatic conditions is not conclusive; and a low value
(1 point) where there is evidence the pest does not adapt to ecological and climatic
conditions similar to those in crop-growing areas in Costa Rica.
Manual NR-ARP-PO-01_M-01 indicates that where none of the quarantine pests are able
to establish in the PRA area because of unsuitable climatic conditions or hosts, there is no
need to continue the PRA.127

c. Cultivation practices and control measures (section C). According to
Manual NR-ARP-PO-01_M-01, the following considerations apply when determining the
probability of this risk factor: (i) the cultivation practices employed in the country are very

121 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 12.
122 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 12.
123 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 13.
124 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 13.
125 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 13.
126 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), pp. 13-14.
127 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 14.
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different to those employed in the country of origin; (ii) there are no natural enemies in
the country; (iii) proper control of the pest is not feasible; (iv) suitable eradication
methods do not exist or are not available in the country. A high probability value (3 points)
is assigned where three or more of these factors are present; a medium value (2 points)
where one or two of these factors are present; and a low value (1 point) where none of
these factors are present.128

d. Other characteristics of the pest affecting the probability of establishment (section D).
Manual NR-ARP-PO-01_M-01 states that in order to analyse the spread potential of a pest
in the PRA area, the following aspects should be taken into account: (i) pest reproduction
patterns; (ii) inherent capacity for movement; (iii) biotic and abiotic factors affecting
dispersal ability. A high probability value (3 points) is assigned where the pest has high
biotic potential and there is evidence that it has the ability to spread rapidly; a medium
value (2 points) where the pest has a high reproductive capacity or the species has the
ability to spread rapidly; and a low value (1 point) where the pest does not have high
reproductive potential or the ability to spread rapidly.'?°

2.30. Manual NR-ARP-PO-01_M-01 states that the data obtained concerning probability of
establishment are used to create a table (Table 5) showing the average probability score obtained
for each of the sections A (1 to 3 points), B (1 to 3 points), C (1 to 3 points) and D (1 to 3 points),
and the cumulative figure equivalent to the sum of the average probability scores obtained for
sections A, B, C and D, which is interpreted as: high (10 to 12 points); medium (7 to 9 points); or
low (4 to 6 points).130

2.1.1.3.2.3 Probability of spread after establishment

2.31. Manual NR-ARP-PO-01_M-01 states that a pest with a high potential for spread may also have
a high potential for establishment, and possibilities for its successful containment and/or eradication
are more limited.13! The risk factors to consider, according to Manual NR-ARP-PO-01_M-01, are:

a. Suitability of the natural and/or managed environment for natural spread of the pest
(section A). A high probability value (3 points) is assigned where there is evidence that
ecological and climatic conditions similar to those in crop-growing areas in Costa Rica are
suitable for the pest; a medium value (2 points) where the evidence of the suitability of
similar ecological and climatic conditions is not conclusive; and a low value (1 point) where
there is evidence that ecological and climatic conditions similar to those in crop-growing
areas in Costa Rica are not suitable for the pest.132

b. Presence of natural barriers (section B). A high probability value (3 points) is assigned
where there are not many natural barriers in the country to limit spread; a medium value
(2 points) where there are some natural barriers in the country to limit spread; and a low
value (1 point) where there are numerous natural barriers in the country to limit spread.
Manual NR-ARP-PO-01_M-01 clarifies that account should be taken of the fact that, in
Costa Rica, this factor would always be deemed to be high because of the country's size
and geographical conditions.!33

c. Potential for movement with commodities or conveyances (section C).
Manual NR-ARP-PO-01_M-01 states that in this case, consideration may be given to
whether there is evidence that the pest is able to move quickly from one place to another
either of its own accord, naturally or through human activity with commodities or
conveyances. A high probability value (3 points) is assigned where the two factors are
present; a medium value (2 points) where one of the factors is present; and a low value
(1 point) where none of the factors are present.!34

128 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 15.
129 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 15.
130 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), pp. 15-16.
131 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 16.
132 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 16.
133 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 16.
134 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 17.
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d. Intended use of the commodity (section D). A high probability value (3 points) is assigned
where the intended use of the commodity once the pest is established is reproduction; a
medium value (2 points) where the intended use of the commodity once the pest is
established is consumption; and a low value (1 point) where the intended use of the
commodity once the pest is established is the production of other goods (raw material).135

e. Potential vectors in the PRA area (section E). A high probability value (3 points) is assigned
where all the potential vectors exist; a medium value (2 points) where only some of the
potential vectors exist; and a low value (1 point) where there are no vectors in the country
but they are likely to be introduced easily.!36

f. Potential natural enemies of the pest in the PRA area (section F). A high probability value
(3 points) is assigned where there are no potential natural enemies in the country and
their introduction is unlikely; a medium value (2 points) where potential natural enemies
exist in the country; and a low value (1 point) where known natural enemies exist.137

2.32. Manual NR-ARP-PO-01_M-01 states that the data obtained concerning the probability of
spread are used to create a table (Table 6) showing the average probability score obtained for each
of the sections A (1 to 3 points), B (1 to 3 points), C (1 to 3 points), D (1 to 3 points), E (1 to 3 points)
and F (1 to 3 points), and the cumulative figure equivalent to the sum of the average probability
scores obtained for sections A, B, C, D, E and F, which is interpreted as: high (15 to 18 points);
medium (10 to 14 points); or low (6 to 10 points).138

2.33. Manual NR-ARP-PO-01_M-01 states, by way of conclusion on the probability of introduction
and spread, that the probability results are set out in the aforementioned score tables, and that in
each case the result may be summarized with a brief outline of the rationale for the result.13°

2.1.1.3.3 Assessment of potential economic consequences

2.34. Manual NR-ARP-PO-01_M-01 states that, wherever appropriate, quantitative data that will
provide monetary values should be obtained, but that qualitative data may also be used, and
consultation with an economist may be useful. Manual NR-ARP-PO-01_M-01 indicates that in many
instances, detailed analysis of the estimated economic consequences is not necessary if there is
sufficient evidence or it is widely agreed that the introduction of a pest will have unacceptable
economic consequences, including environmental consequences. Manual NR-ARP-PO-01_M-01
states that in such cases, risk assessment will primarily focus on the probability of introduction and
spread.140

2.35. Manual NR-ARP-PO-01_M-01 states that the pests introduced may have a variety of economic
effects: (i) crop losses, in yield and quality; (ii) effects on domestic and export markets, including,
in particular, effects on export market access; (iii) changes to producer costs or input demands,
including control costs; (iv) changes to domestic or foreign consumer demand for a product resulting
from quality changes; (v) feasibility and cost of eradication or containment; (vi) capacity to act as
a vector for other pests; (vii) resources needed for additional research and advice; (viii) social and
other effects, e.g. tourism. The economic impact is deemed to be high (3 points) where the pest
causes at least five of the effects mentioned; medium (2 points) where it causes two to four of any
of the effects mentioned; and low (1 point) where it causes one or none of the effects mentioned.14!

2.36. In order to determine the environmental effects, according to Manual NR-ARP-PO-01_M-01,
the following factors are taken into consideration: (i) the introduction of a pest may cause harm to
the environment and/or have a direct or indirect effect on protected species; (ii) the introduction of
a pest would encourage control programmes involving the use of toxic pesticides and affect
integrated pest management programmes; (iii) the introduction of a pest would encourage control
programmes involving the release of hon-native biological control agents. The environmental impact

135 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 17.
136 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 17.
137 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 17.
138 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), pp. 17-18.
139 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 18.
140 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 18.
141 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), pp. 18-19.
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would be high (3 points) with three of these factors; medium (2 points) with two of these factors;
and low (1 point) with one of these factors.142

2.37. Manual NR-ARP-PO-01_M-01 states, by way of conclusion on the assessment of economic
consequences, that wherever appropriate, the output of this assessment should be in terms of a
monetary value, and that the economic consequences can also be expressed qualitatively or using
quantitative measures without monetary terms.143

2.38. Manual NR-ARP-PO-01_M-01 states that the data gathered on economic consequences are
used to draw up a table (Table 7) showing the score obtained in terms of economic impact
(1 to 3 points) and environmental impact (1 to 3 points), and that the sum of each economic and
environmental impact factor provides a cumulative figure that is interpreted as high (5 to 6 points);
medium (3 to 4 points); or low (2 points).44

2.1.1.3.4 Degree of uncertainty

2.39. The Manual states that the estimation of the probability of introduction of a pest and of its
economic consequences involves many uncertainties, and that it is important to document the areas
of uncertainty and the degree of uncertainty in the assessment.14>

2.1.1.3.5 Conclusion of the pest risk assessment stage

2.40. Manual NR-ARP-PO-01_M-01 states that in order to determine the pest risk potential for each
pest assessed, the cumulative figures from the four tables are added together: (i) Table 4 -
probability of entry (5 to 15 points); Table 5 - probability of establishment (4 to 12 points); Table 6
- probability of spread (6 to 18 points); and Table 7 - assessment of economic consequences (2 to 6
points); and a cumulative figure is obtained that is interpreted as a high probability of risk (40 to 51
points); a medium probability of risk (28 to 39 points); or a low probability of risk (17 to 27
points).146

2.1.1.4 Stage 3: Pest risk management

2.41. Manual NR-ARP-PO-01_M-01 states that the conclusions from pest risk assessment are used
to decide whether risk management is required and the strength of the measures to be used.14’
Manual NR-ARP-PO-01_M-01 indicates that the uncertainty identified in the assessment of economic
consequences and of probability of introduction should also be taken into account in and incorporated
into the selection of appropriate pest management options.148

2.1.1.4.1 Identification and selection of appropriate risk management options

2.42. Regarding the identification and selection of appropriate risk management options, Manual
NR-ARP-PO-01_M-01 lists some of the measures most commonly applied to traded goods:

a. Options for consignments, which may include any combination of the following measures:
(i) inspection or testing for freedom from a pest; (ii) prohibition of parts of the host;
(iii) a pre-entry or post-entry quarantine system; (iv) specified conditions of preparation
of the consignment; (v) specified treatment of the consignment; (vi) restrictions on end
use, distribution and periods of entry of the commaodity.14°

b. Options preventing or reducing infestation in the crop, which may include the following
measures: (i) treatment of the crop, field, or place of production; (ii) restriction of the
composition of a consignment so that it is composed of plants belonging to resistant or
less susceptible species; (iii) growing plants under specially protected conditions;

142 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 19.
143 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 19.
144 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), pp. 19-20.
145 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 20.
146 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), pp. 20-21.
147 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 21.
148 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 21.
149 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), pp. 21-22.
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(iv) harvesting of plants at a certain age or a specified time of year; (v) production in a
certification scheme,150

Options ensuring that the area, place or site of production or crop is free from the pest,
which may include the following measures: (i) pest-free area; (ii) pest-free place of
production or pest-free production site; (iii) inspection of crop to confirm pest freedom.!5!

Options for other types of pathways, for which the following factors should be considered:
(i) natural spread of a pest, for which control measures applied in the area of origin, or,
similarly, containment or eradication, supported by suppression and surveillance, in the
PRA area after entry of the pest could be considered; (ii) measures for human travellers
and their baggage, which could include targeted inspections, publicity and fines or
incentives; (iii) contaminated machinery or modes of transport, which could be subjected
to cleaning or disinfestation.>2

Options within the importing country. Certain measures applied within the importing
country may be used, and could include careful surveillance to try and detect the entry of
the pest as early as possible, eradication programmes to eliminate any foci of infestation
and/or containment action to limit spread.!>3

Prohibition of commodities. Manual NR-ARP-PO-01_M-01 states that where no satisfactory
measure to reduce risk to an acceptable level can be found, the final option may be to
prohibit importation of the relevant commodities.!>4

2.1.1.4.2 Risk management options according to risk assessment outcome

2.43. Manual NR-ARP-PO-01_M-01 states that, after assigning pest risk potential, the risk assessor
will set out possible options for managing the risk associated with importing the commodity
concerned.'>> Manual NR-ARP-PO-01_M-01 provides the following guidelines for interpreting the
high, medium or low rating:

a.

For the high risk rating, Manual NR-ARP-PO-01_M-01 states that the application of specific
phytosanitary measures is recommended, that inspection at entry points is not considered
sufficient to ensure health safety, and that measures may be required in addition to the
phytosanitary certificate from the country of origin, such as: (i) the provenance of the
commodity being an area free of a certain pest; (ii) the provenance of the commodity
being a production area free of a certain pest; (iii) the treatment of the commodity with a
chemical product or another type of treatment with a similar effect; (iv) verification at
origin where deemed necessary; (v) any other measure deemed appropriate in accordance
with the technical studies carried out.!>6

For the medium risk rating, Manual NR-ARP-PO-01_M-01 states that it may be necessary
to apply specific phytosanitary measures such as those mentioned above or that it may
be enough for the consignment to be free of the pest.157

For the low risk rating, Manual NR-ARP-PO-01_M-01 states that the pest does not require
specific mitigation measures and that inspection at the entry point, to which all imports
are subject, is expected to ensure sufficient phytosanitary security. According to Manual
NR-ARP-PO-01_M-01, in this case, the commodity will only require the phytosanitary
certificate from the country of origin, specifying under additional declarations that the
commodity is free of the pests concerned, where necessary.!>8

150 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 22.
151 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 22.
152 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 23.
153 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 23.
154 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 23.
155 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 24.
156 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 24.
157 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 24.
158 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 24.
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2.1.1.5 Datasheets

2.44. Manual NR-ARP-PO-01_M-01 also contains a guide to preparing datasheets for quarantine
pests. A quarantine pest datasheet is defined as a compilation of the information needed to conduct
a subsequent PRA.'>° Manual NR-ARP-PO-01_M-01 suggests a format containing the following
information:

a. Common name of the pest in English and Spanish;

b. Classification: Manual NR-ARP-PO-01_M-01 states that the taxonomic unit for the pest is
generally species; that the use of a higher or lower taxonomic level should be supported
by scientifically sound rationale; and that in the case of levels below the species, this
should include evidence demonstrating that factors such as differences in virulence, host
range or vector relationships are significant enough to affect the phytosanitary status.
Manual NR-ARP-PO-01_M-01 adds that in cases where a vector is involved, the vector may
also be considered a pest to the extent that it is associated with the causal organism and
is required for transmission of the pest!6?;

c. Hosts: According to Manual NR-ARP-PO-01_M-01, the taxonomic level at which hosts are
considered should normally be the species; the use of higher or lower taxonomic levels
should be justified by scientifically sound rationale; and this is useful for determining the
availability of suitable hosts, alternate hosts and vectors in the PRA area;

d. Geographical distribution: Manual NR-ARP-PO-01_M-01 states that this information is
important with a view to the possible use of the datasheet for another entry pathway; and
that distribution is determined for each country (widely distributed, present without details
of its distribution, limited distribution);

e. Symptoms and damage: According to Manual NR-ARP-PO-01_M-01, the symptoms or
damage caused by the pest should be described; photographs of such symptoms or
damage should be included where possible; and this is important for determining certain
direct or indirect effects of the pest;

f. Life cycle and biology: Manual NR-ARP-PO-01_M-01 states that this information is
important for determining the probability of introduction and spread;

g. Spread: Manual NR-ARP-PO-01_M-01 states that this information is important for
determining the probability of spread following establishment!6!;

h. Economic importance and phytosanitary risk: According to Manual NR-ARP-PO-01_M-01,
the requirements described in this step indicate what information relative to the pest and
its potential host plants should be assembled, and suggest levels of economic analysis that
may be carried out using that information in order to assess all the effects of the pest, in
other words, the potential economic consequences. Manual NR-ARP-PO-01_M-01 adds
that, wherever appropriate, quantitative data that will provide monetary values should be
obtained, and that qualitative data may also be used. Manual NR-ARP-PO-01_M-01 states
that consultation with an economist may be useful; that in many instances, detailed
analysis of the estimated economic consequences is not necessary if there is sufficient
evidence or it is widely agreed that the introduction of a pest will have unacceptable
economic consequences (including environmental consequences); and that, in such cases,
while risk assessment will primarily focus on the probability of introduction and spread, it
will be necessary to examine economic factors in greater detail when the level of economic
consequences is in question, or when the level of economic consequences is needed to
evaluate the strength of measures used for risk management or in assessing the
cost-benefit of exclusion or control;

159 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 26.
160 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 26.
161 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 27.
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i. Control: Manual NR-ARP-PO-01_M-01 states that this information is important for
determining certain aspects pertaining to environmental impact (use of pesticides,
introduction of biological control agents), and for determining control or eradication
possibilities if the pest were to be introduced; and

j. Bibliography.162
2.1.2 Report ARP-002-2017
2.1.2.1 Introductory remarks to the PRA
2.1.2.1.1 Introduction

2.45. Report ARP-002-2017, of 10 July 2017, entitled "Pest Risk Analysis initiated by the review of
a policy for the importation of fresh avocado (Persea americana Mill.) fruit for consumption from
Mexico", was prepared by the UARP of the SFE of Costa Rica, "[t]Jo determine the risk of plant pests
associated with the importation of fresh avocados (Persea americana Mill.) for human consumption
from Mexico".163

2.46. Report ARP-002-2017 specifies that the existing document, prepared in 2004, needs to be
updated following the detection of the pest called Avocado sunblotch viroid (ASBVd) in Mexico in
2009 according to De la Torre et al., the National Inventory of Regulated Pests of Mexico and the
presentations by Dr Salvador Ochoa at the IV World Avocado Congress, held in San José, Costa Rica,
in July 2013.164

2.47. Report ARP-002-2017 states that "[t]his PRA is carried out in a manner that is harmonized
with [ISPM No. 11], and therefore complies with the principles of harmonization and assessment of
risk as stipulated in the [SPS] Agreement" and "does not contravene the SPS Agreement".16>

2.48. Report ARP-002-2017 also states that its results are expressed in qualitative terms (high,
medium, low); that the methodology used is based on the Manual NR-ARP-PO-01_M-01; and that
"Costa Rica bases its PRA and risk management methodologies on the standards, guidelines and
recommendations stipulated by the [IPPC]", but that, "in cases where the standards do not afford
the desired level of protection determined by Costa Rica or do not exist, the country exercises its
right under the SPS Agreement to introduce appropriate measures, justified on scientific grounds
and supported by a PRA",166

2.49. Report ARP-002-2017 notes that the PRA area analysed is the whole of the territory of
Costa Rica.1%”

2.1.2.1.2 Background and the importance of the avocado for Costa Rica

2.50. Report ARP-002-2017 notes that the avocado is native to Mesoamerical®8, that it was
cultivated from Texas to Peru long before the arrival of the Spanish'®®; and that it was subsequently

162 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), pp. 28-29.

163 Servicio Fitosanitario del Estado de Costa Rica, Unidad de Analisis de Riesgo de Plagas, "Analisis de
Riesgo de Plagas iniciado por la revision de una politica para la importacion de frutos frescos de aguacate
(Persea americana Mill.) para consumo, originarios de México" (2017) (ARP-002-2017), (Exhibit MEX-84), p. 3.

164 ARP-002-2017, (Exhibit MEX-84), p. 3 (citing R. de la Torre Almaraz, D. Téliz Ortiz, V. Pallas and
J.A. Sanchez Navarro, "First Report of Avocado sunblotch viroid in Avocados from Michoacan, México",

Plant Disease, Vol. 93, No. 2 (2009) (De la Torre et al. (2009)), (Exhibit MEX-70); and Sistema Nacional de
Vigilancia Epidemioldgica Fitosanitaria (SINAVEF), Actualizacién de lista de inventario, Informe 2010 (2010)
(SINAVEF, Update of the inventory list (2010)), (Exhibit CRI-13)).

165 ARP-002-2017, (Exhibit MEX-84), p. 3.

166 ARP-002-2017, (Exhibit MEX-84), p. 3.

167 ARP-002-2017, (Exhibit MEX-84), p. 4.

168 ARP-002-2017, (Exhibit MEX-84), p. 4 (citing M.E. Galindo Tovar, N. Ogata Aguilar and A.M. Arzate
Fernandez, "Some aspects of avocado (Persea americana Mill.) diversity and domestication in Mesoamerica",
Genetic Resources and Crop Evolution, Vol. 55 (2008), pp. 441-450 (Galindo Tovar et al. (2008)),

(Exhibit MEX-22)).

169 ARP-002-2017, (Exhibit MEX-84), p. 4 (citing J.F. Morton, "Avocado", in J.F. Morton (ed.),

Fruits of warm climates (Miami, Florida, 1987) (Morton (1987)), (Exhibit CRI-126)).
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taken to the West Indies and then to nearly all parts of the world with conditions suitable for its
cultivation.170

2.51. Report ARP-002-2017 states that avocado can be grown at altitudes from sea level up to
2,500 metres above sea level (masl); that temperature and rainfall are the two most critical factors
for crop development; that, with regard to temperature, the cultivars used behave differently
depending on their genetics, which allows them to adapt to most of the national territory; that
1,200 millimetres (mm) of rainfall annually, distributed evenly throughout the year, are sufficient to
meet its water needs'’!; and that excess precipitation during the flowering and fruit setting stages
reduces yield and causes the fruit to fall.172

2.52. Report ARP-002-2017 points out that, according to FAOSTAT, total avocado production in
Costa Rica in 2012 was an estimated 27,000 tonnes, most of which is destined for the domestic
market!’3; that the commercial Hass avocado farms are concentrated in the Central Valley and Los
Santos zone!74, and in the regions of Ledn Cortés, Tarrazu, Santa Maria de Dota, Grecia, Coronado,
Pods, Goicoechea, Zarcero, Tres Rios and Sarchi; that the majority of commercial farms are at
altitudes of between 800 and 2,300 masl'’?; that the low-lying avocado-producing area, comprising
Orotina, San Mateo and Esparza, is known for its production of the West Indian avocado varieties,
Fuerte, Torres, Catalina, Booth 8, Booth 7, Masutomi, Kahalu'u and Simmonds'7¢; and that avocado
is grown in all seven of the country's provinces.””

2.53. Report ARP-002-2017 indicates that the main area where Hass avocado is grown (Los Santos
zone) is mountainous and hard to reach; and that the product is harvested into sacks or crates and
carried by hand to a road accessible to four-wheel drive vehicles.1”8

2.54. Report ARP-002-2017 notes that Costa Rica has regulations governing commercial nurseries,
including avocado nurseries, which established a nursery registry and set out the procedures to
follow!”?, but that not all the producers buy their propagation material (seed and cuttings) from
nurseries that are subject to regulation, instead most of them produce their own seedlings or scion
material on site.80

2.55. According to Report ARP-002-2017, a series of different propagation techniques are used, for
example, direct seeding (the plants are subsequently grafted), germinating the seed in containers
(then transplanting the sprouts to the field and grafting them) and sowing seeds in bags (grafted in
the nursery and then transplanted).!8! Report ARP-002-2017 also notes that, in the cantons of
Leon Cortés, Tarrazd and Dota, the avocado seeds of fruits that fall on the ground are left to

170 ARP-002-2017, (Exhibit MEX-84), p. 4 (citing Morton (1987), (Exhibit CRI-126)).

171 ARP-002-2017, (Exhibit MEX-84), p. 4 (citing M. Garbanzo Solis, Manual de Aguacate - Buenas
Préacticas de Cultivo Variedad Hass, 2?2 ed. (San José, Costa Rica: MAG, 2011) (Garbanzo Solis (2011)),
(Exhibit MEX-125)).

172 ARP-002-2017, (Exhibit MEX-84), p. 4.

173 ARP-002-2017, (Exhibit MEX-84), p. 4 (citing Food and Agriculture Organization Corporate Statistical
Database (FAOSTAT), Production Indices, Costa Rica 2012, available from: faostat.fao.org (FAOSTAT,
Production Indices, Costa Rica 2012), (Exhibit CRI-119)).

174 ARP-002-2017, (Exhibit MEX-84), p. 4 (citing Empresa consultora CONSULSANTOS S.R.L., "Informe
acerca de los resultados del censo socioeconémico-productivo de los productores de aguacate de la subregion
Los Santos dentro de la consultoria: 'Caracterizacion socioecondmica y georreferenciacion del cultivo del
aguacate de altura en la zona de los Santos" (2010) (CONSULSANTOS (2010)), (Exhibit MEX-119)).

175 ARP-002-2017, (Exhibit MEX-84), p. 4. Report ARP-002-2017 citing exhibit "(MAG 1991)", which is
not part of the record for this dispute.

176 ARP-002-2017, (Exhibit MEX-84), pp. 4-5 (citing Consejo Nacional de Produccion, Ministerio de
Agricultura y Ganaderia de Costa Rica, "Alternativas para la comercializacion del aguacate en la Zona de los
Santos" (1995) (Consejo Nacional de Produccidn (1995)), (Exhibit CRI-114)).

177 ARP-002-2017, (Exhibit MEX-84), p. 5 (citing Instituto Nacional de Estadisticas y Censo (INEC) de
Costa Rica, VI Censo Agropecuario, "Cultivos agricolas, forestales y ornamentales", San José, Costa Rica,
julio 2015 (INEC, Crops (2015)), (Exhibit CRI-63); and Instituto Nacional de Estadisticas y Censo (INEC) de
Costa Rica, VI Censo Agropecuario, "Atlas estadistico agropecuario", noviembre 2015 (INEC, Agricultural
statistical atlas (2015)), (Exhibit CRI-64)).

178 ARP-002-2017, (Exhibit MEX-84), p. 5 (citing CONSULSANTOS (2010), (Exhibit MEX-119)).

179 ARP-002-2017, (Exhibit MEX-84), p. 5 (citing Presidente de la Republica y Ministro de Agricultura y
Ganaderia, Reglamento de Viveros, Almacigos, Semilleros y Bancos de Yemas N° 33927, 2 de julio de 2007
(Nursery regulations (2007)), (Exhibit CRI-30)).

180 ARP-002-2017, (Exhibit MEX-84), p. 5 (citing CONSULSANTOS (2010), (Exhibit MEX-119)).

181 ARP-002-2017, (Exhibit MEX-84), p. 5 (citing CONSULSANTOS (2010), (Exhibit MEX-119)).
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germinate in the field by themselves. When producers find them, they tend the plants and then graft
them to obtain a new, low-cost plant.182

2.56. Report ARP-002-2017 points out that the use of plants derived from rootstock-scion
combinations is a practice recognized by the fruit industry!83; and that, in the case of Costa Rica,
one of the cultivars used successfully as a rootstock in the main avocado-producing area is the
Hass.184 Report ARP-002-2017 adds that the practice of using Hass rootstock increases the likelihood
of using seed from avocado imported for human consumption; that the existence of seed-borne
regulated pests creates a phytosanitary risk that must be managed, since there is a viable seed
inside the fruit that could introduce regulated pests into the PRA area; and that imported avocados
are distributed throughout Costa Rica.!8>

2.57. Report ARP-002-2017 states that the aforementioned cultural practices create a situation in
which a producer may use seed from outside his or her farm; that the seeds of fruit consumed?8¢,
waste from wholesale markets and avocado processors can be a ready source of avocado seed of
unknown quality®7; and that this situation must be assessed as part of the PRA in order to be able
to manage the risk appropriately, as, according to Report ARP-002-2017, is shown in the 2016
report, "Diversion from intended use"!88, and to mitigate the risk to a level commensurate with
Costa Rica's appropriate level of protection.8® Report ARP-002-2017 adds that people who consume
good quality avocado and have space to cultivate this fruit are likely to plant the seed!??; and that
not all the population has the purchasing power to buy Hass avocados, which are more expensive.!!

2.58. Report ARP-002-2017 mentions that, according to Holdridge's (1987) classification of climate
zones, the main life zones in Costa Rica are tropical moist forest, tropical dry forest, tropical wet
forest, premontane moist forest and premontane wet forest!®?; that the life zones of tropical dry
forest have a marked dry season, during which avocado seeds dry up when they fall to the ground
and do not germinate; that the dry season runs from December to May; and that the rest of the
year is rainy, with weather conditions optimal for the germination of the seed without human
assistance.!®3

2.59. Report ARP-002-2017 adds that there are endemic avocado varieties in Costa Rical®4, which
are both wild and cultivated; that, unlike other parts of the world, a series of optimal climatic
conditions for the germination of avocado seeds exist in Costa Rica; that in Costa Rica these seeds
do not need any special treatment or care to ensure their germination; that the seeds germinate
without human assistance when they fall naturally or are discarded in gardens, the countryside and
fields where avocado is cultivated!®>; and that this situation does not arise in other countries, leading
to considerable disparities with the possible regulations adopted by countries with different climatic
conditions that import fresh avocado fruit for human consumption. Report ARP-002-2017 states that
the introduction of a viroid such as ASBVd reduces the possibility of using native varieties of avocado
in genetic improvement programmes, leading to negative consequences for the avocado industry

182 ARP-002-2017, (Exhibit MEX-84), pp. 5-6 (citing CONSULSANTOS (2010), (Exhibit MEX-119)).

183 ARP-002-2017, (Exhibit MEX-84), p. 6.

184 ARP-002-2017, (Exhibit MEX-84), p. 6 (citing CONSULSANTOS (2010), (Exhibit MEX-119); and
Garbanzo Solis (2011), (Exhibit MEX-125)).

185 ARP-002-2017, (Exhibit MEX-84), p. 6.

186 ARP-002-2017, (Exhibit MEX-84), p. 6 (citing Documento de la empresa consultora CONSULSANTOS
S.R.L., 16 de marzo de 2017 (CONSULSANTOS (2017)), (Exhibit MEX-118)).

187 ARP-002-2017, (Exhibit MEX-84), p. 6.

188 ARP-002-2017, (Exhibit MEX-84), p. 6 (citing Secretaria de la CIPF, "Diversion from intended use"
(2016) (IPPC Secretariat, "Diversion from intended use" (2016)), (Exhibit MEX-124)).

189 ARP-002-2017, (Exhibit MEX-84), p. 6.

19 ARP-002-2017, (Exhibit MEX-84), p. 7 (citing CONSULSANTOS (2017), (Exhibit MEX-118)).

191 ARP-002-2017, (Exhibit MEX-84), p. 7.

192 ARP-002-2017, (Exhibit MEX-84), p. 7 (citing L.R. Holdridge, Ecologia basada en zonas de vida,
Instituto Interamericano de Cooperacidn para la Agricultura, San José, Costa Rica (1982) (Holdridge (1982)),
(Exhibit CRI-122)). Report ARP-002-2017 refers to Holdridge (1987), but the corresponding exhibit, submitted
by Costa Rica, is dated 1982.

193 ARP-002-2017, (Exhibit MEX-84), p. 7 (citing CONSULSANTOS (2010), (Exhibit MEX-119)).

194 ARP-002-2017, (Exhibit MEX-84), p. 7 (citing Galindo Tovar et al. (2008), (Exhibit MEX-22)).

195 ARP-002-2017, (Exhibit MEX-84), p. 7 (citing CONSULSANTOS (2010), (Exhibit MEX-119)).
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and biodiversity, as well as imposing constraints on and increasing production costs for the export
of avocado plants.19¢

2.1.2.1.3 Uncertainty

2.60. Report ARP-002-2017 states that "[t]here are currently records of expert testimony
(CONSULSANTOS 2017) that demonstrate diversion from intended use, however, to date, no
statistics are available on the quantity of imported fruit from which the seed is extracted for
propagation purposes".'®” Report ARP-002-2017 cites the paper "Diversion from intended use"
(2016):

The practice of diversion from intended use (DFIU) may be unintentional, or done with
knowledge of its illegal status. It is rarely documented or reported, but anecdotal
evidence suggests it is occurring in most parts of the world. It is considered most serious
when products designated for consumption (including grain), time-limited decorative
purposes (such as cut flowers and branches) or processing instead end up being used
for planting, so that any associated pests may be introduced into the open environment
unchecked.18

2.1.2.1.4 Pest risk analysis

2.61. Report ARP-002-2017 states that, in the probability tables, in the section on the intended use
of fresh fruit for consumption, the Costa Rican authorities, on the understanding that the fruit is
imported with the intended use of consumption, will assign it the corresponding values in the
PRA. Report ARP-002-2017 clarifies, however, that, as the seed and skin are not consumed, the
potential of this waste to introduce and subsequently spread quarantine pests is analysed??; and
that diversion from intended use was considered because, given the quantity of fruit that is imported,
the national plant protection organization (NPPO) would be hard-pressed to be able to track the fruit
after import2%0 and the viable seed borne therein.20!

2.62. Report ARP-002-2017 indicates that symptomatic ASBVd causes damage to the fruit that
reduces their acceptability for market; and that these fruit are unlikely to be included in a
consignment of commercial avocado for export.292 Report ARP-002-2017 also indicates that,
however, in the case of asymptomatic fruit, which are of concern to the Costa Rican phytosanitary
authorities, the situation is different; and that asymptomatic fruit carrying the viroid can have a
seed transmission rate of between 90% and 95%:2%3, and can meet the export market's quality
requirements2%4, as it does not present symptoms of the viroid. Report ARP-002-2017 adds that
these fruit can therefore be part of a commercial consignment and require specific laboratory tests
to determine the presence or absence of the viroid.20>

19 ARP-002-2017, (Exhibit MEX-84), p. 7.

197 ARP-002-2017, (Exhibit MEX-84), p. 8 (citing CONSULSANTOS (2017), (Exhibit MEX-118)).

198 ARP-002-2017, (Exhibit MEX-84), p. 8 (citing IPPC Secretariat, "Diversion from intended use"
(2016), (Exhibit MEX-124)).

199 ARP-002-2017, (Exhibit MEX-84), p. 8.

200 ARP-002-2017, (Exhibit MEX-84), p.8 (citing IPPC Secretariat, "Diversion from intended use" (2016),
(Exhibit MEX-124)).

201 ARP-002-2017, (Exhibit MEX-84), p. 8 (citing D.H. Spalding, R.J. Knight and W.F. Reeder, "Storage
of Avocado Seeds", Proceedings Florida State Horticultural Society, Vol. 89 (1976), pp. 257-258 (Spalding et
al. (1976)), (Exhibit MEX-133)).

202 ARP-002-2017, (Exhibit MEX-84), p. 9 (citing L. Dorantes, L. Parada and A. Ortiz, "Avocado Post
Harvest Operations", INPhO - Post-harvest Compendium, Food and Agriculture Organization (FAO) (2004)
(Dorantes et al. (2004)), (Exhibit CRI-117)).

203 ARP-002-2017, (Exhibit MEX-84), p. 9 (citing J.M. Wallace and R.J. Drake, "Seed Transmission of the
Avocado Sun-Blotch Virus", Citrus Leaves, Vol. 33, No. 12 (1953) (Wallace and Drake (1953)),

(Exhibit CRI-141)).

204 ARP-002-2017, (Exhibit MEX-84), p. 9 (citing Dorantes et al. (2004), (Exhibit CRI-117); and
Servicio Fitosanitario del Estado de Costa Rica, Unidad de Analisis de Riesgo de Plagas, "Informe Técnico
025-2015-ARP-SFE", 25 de mayo de 2015 (Technical report 025-2015-ARP-SFE (2015)), (Exhibit MEX-138)).

205 ARP-002-2017, (Exhibit MEX-84), p. 9.
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2.1.2.2 Stage 1: Initiation

2.63. Report ARP-002-2017 states that the PRA has been initiated by the review of a phytosanitary
policy, and that the phytosanitary policy reviewed in Report ARP-002-2017 is that covering the
importation into Costa Rica of fresh avocados (Persea americana Mill.) for consumption, for the
purpose of identifying and assessing the quarantine pest risk associated with the importation of that
product.206

2.64. Report ARP-002-2017 identifies the territory of Costa Rica as the PRA area, that is, all
51,100 km?2,207

2.65. Report ARP-002-2017 contains a list of six potential quarantine pests associated with fresh
avocados from Mexico, which includes ASBVd.208

2.1.2.2.1 ASBvd

2.66. Report ARP-002-2017 states that ASBVd, or Avocado sunblotch viroid, is a single-stranded
ribonucleic acid (RNA) molecule with a chain length of 247 nucleotides, which does not code for any
protein; that it replicates autonomously in the chloroplasts of its hosts; that it belongs to the family
Avsunviroidae, characterized by the ability to fold into hammerhead structures and to self-catalyze;
that it is considered atypical because it has a different nucleotide sequence, in addition to its
hammerhead structure, and lacks the central conserved region characteristic of other viroids.2°

2.67. Report ARP-002-2017 indicates that, according to Hadidi et al., ASBVd is a pest for which
there are no known control methods, and that is difficult to manage and is a quarantine pest for
countries where it is not present.210

2.68. Report ARP-002-2017 states that small changes in the nucleotide sequence can have a
dramatic effect on symptom expression?!!; and that Semancik and Szychowski categorized ASBVd
according to the sequence variants, associated with the symptoms displayed, as ASBVd-B
(bleached), ASBVd-V (variegated) and ASBVd-Sc (symptomless carrier tissue). Report
ARP-002-2017 adds that trees with severe leaf bleach can later become symptomless carriers, but
that environmental stressors, such as a severe pruning, may cause leaf bleach symptoms to
return.212

2.69. Report ARP-002-2017 states that all infected trees, whether symptomatic or symptomless,
have greatly reduced yields?!3; that the yield of asymptomatic Hass avocado trees fell by 15-30%2!4;
and that according to Da Graca it is inaccurate to call variants that do not present fruit or branch

206 ARP-002-2017, (Exhibit MEX-84), p. 10.

207 ARP-002-2017, (Exhibit MEX-84), p. 10.

208 ARP-002-2017, (Exhibit MEX-84), pp. 10-11 (in the case of ASBVd, citing De la Torre et al. (2009),
(Exhibit MEX-70); SINAVEF, Update of the inventory list (2010), (Exhibit CRI-13); CABI, Crop Protection
Compendium: Datasheet report for Avocado sunblotch viroid (CABI, Datasheet report for ASBVd),

(Exhibit CRI-102); and Technical report 025-2015-ARP-SFE (2015), (Exhibit MEX-138)).

209 ARP-002-2017, (Exhibit MEX-84), p. 12 (citing A. Hadidi, R. Flores, J.W. Randles and J.S. Semancik,
Viroids (CSIRO Publishing: Melbourne, Australia, 2003) (Hadidi et al. (2003)), (Exhibit CRI-121); and J.S.
Semancik and J.A. Szychowski, "Avocado sublotch disease: a persistent viroid infection in which variants are
associated with differential symptoms", Journal of General Virology, Vol. 75 (1994), pp. 1543-1549 (Semancik
and Szychowski (1994)), (Exhibit MEX-52)).

210 ARP-002-2017, (Exhibit MEX-84), p. 12 (citing Hadidi et al. (2003), (Exhibit CRI-121)).

211 ARP-002-2017, (Exhibit MEX-84), p. 12 (citing R.C. Ploetz, E. Dann, K. Pegg, A. Eskalen, S. Ochoa
and A. Campbell, "Pathogen exclusion: Options and implementation", Actas VII Congreso Mundial del Aguacate
(Australia, 2011) (Ploetz et al. (2011)), (Exhibit MEX-56)).

212 ARP-002-2017, (Exhibit MEX-84), p. 12 (citing Semancik and Szychowski (1994), (Exhibit MEX-52)).

213 ARP-002-2017, (Exhibit MEX-84), p. 13 (citing Ploetz et al. (2011), (Exhibit MEX-56)).

214 ARP-002-2017, (Exhibit MEX-84), p. 13 (citing N.A. Mohamed and W. Thomas, "Viroid-like Properties
of an RNA Species Associated with Sunblotch Disease of Avocados", Journal of General Virology,

Vol. 46, No. 1 (1980) (Mohamed and Thomas (1980)), (Exhibit CRI-125)).
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symptoms "symptomless", as the infection instead manifests itself in the reduced yield; and that,
for example, the yield of symptomless Edranol trees was reduced by up to 82%.215

2.70. Report ARP-002-2017 states that the principal forms of transmission of the viroid are using
seed from symptomless fruit, grafting infected scion material, pruning or harvesting equipment
contaminated with the sap of sick plants, natural root grafts and pollen.216

2.71. Report ARP-002-2017 indicates that recent sampling confirmed that the pest is not present in
Costa Rica; that those samples were taken by the Department of Regional Operations in the cantons
of Grecia, Heredia, Naranjo, Cartago, Desamparados, Dota, El Guarco, Ledn Cortés, Tarrazu,
Abangares, Tilaran, Liberia, Esparza, Orotina and Coto Brus.2!” Report ARP-002-2017 states that,
although Hadidi et al. (2003) and CABI (2017) indicate that ASBVd is present in Costa Rica, this
assertion is incorrect, as it is based on the article by Vargas et al. (1997), which only mentions the
presence of ASBVd in Peru, but not in Costa Rica?!®; and that the disease is present in Israel?!?,
Spain?29, South Africa??!, the United States??2,Guatemala223, Mexico?24, Peru??5, Venezuela?2® and
Australia.??”

2.1.2.2.2 International regulations concerning ASBVd

2.72. Report ARP-002-2017 mentions that regulations have been adopted by Costa Rica with regard
to Peru and the United States (California)?28; by Ecuador with regard to anywhere in the world where
the pest is present???; and by New Zealand with regard to Australia.230

215 ARP-002-2017, (Exhibit MEX-84), p. 13 (citing J.V. da Graca, "Sunblotch-Associated Reduction in
Fruit Yield in both Symptomatic and Symptomless Carrier Trees", South African Avocado Growers' Association
Yearbook, Vol. 8 (1985), pp. 59-60 (Da Graca (1985)), (Exhibit CRI-103)).

216 ARP-002-2017, (Exhibit MEX-84), p. 13 (citing Ploetz et al. (2011), (Exhibit MEX-56)).

217 ARP-002-2017, (Exhibit MEX-84), p. 13.

218 ARP-002-2017, (Exhibit MEX-84), p. 13 (citing Hadidi et al. (2003), (Exhibit CRI-121); and C.O.
Vargas, M. Querci and L.F. Salazar, "Identificacion y estado de diseminacién del viroide del manchado solar del
palto (Persea americana L.) en el Peru y la existencia de otros viroides en palto", Fitopatologia, Vol. 26, No. 1
(1991) (Vargas et al. (1991)), (Exhibit CRI-137)).

219 ARP-002-2017, (Exhibit MEX-84), p. 13 (citing Spiegel, M. Alper and R.N. Allen, "Evaluation of
biochemical methods for the diagnosis of the avocado sunblotch viroid in Israel", Phytoparasitica,

Vol. 12, No. 1 (1984) (Spiegel et al. (1984)), (Exhibit CRI-134)).

220 ARP-002-2017, (Exhibit MEX-84), p. 13 (citing C. Lopez Herrera, F. Pliego and R. Flores, "Detection
of avocado sunblotch viroid in Spain by double polyacrylamide gel electrophoresis", Journal of Phytopathology,
Vol. 119 (1987), pp. 184-189 (Lopez Herrera et al. (1987)), (Exhibit CRI-124)).

221 ARP-002-2017, (Exhibit MEX-84), p. 13 (citing A.K. Acheampong, R. Akromah, F.A. Ofori, J.F.
Takrama and M. Zeidan, "Is there Avocado sunblotch Viroid in Ghana?", African Journal of Biotechnology,

Vol. 7, No. 20 (2008), pp. 3540-3545 (Acheampong et al. (2008)), (Exhibit MEX-58)).

222 ARP-002-2017, (Exhibit MEX-84), p. 13 (citing J.E. Coit, "Sun-Blotch of the Avocado, A Serious
Physiological Disease", California Avocado Society 1928 Yearbook, Vol. 12 (1928), pp. 26-29 (Coit (1928)),
(Exhibit CRI-9)).

223 ARP-002-2017, (Exhibit MEX-84), p. 13 (citing R.E. Campos, U.E. SantaCruz, G.J.M. Rivera and
M.J.A. Florez, "Distincidn de los sintomas del viroide del aguacate 'Rayito de Sol' y su manejo en Michoacan,
México", Actas VII Congreso Mundial del Aguacate (Australia, 2011) (Campos et al. (2011)), (Exhibit MEX-51)).

224 ARP-002-2017, (Exhibit MEX-84), p. 13 (citing De la Torre et al. (2009), (Exhibit MEX-70); and
SINAVEF, Update of the inventory list (2010), (Exhibit CRI-13)).

225 ARP-002-2017, (Exhibit MEX-84), p. 13 (citing Vargas et al. (1991), (Exhibit CRI-137)).

226 ARP-002-2017, (Exhibit MEX-84), p. 13 (citing A. Rondon and M. Figueroa, "Mancha de sol (Sun
blotch) de los aguacates (Persea americana) en Venezuela", Agronomia Tropical, Vol. 26, No. 5 (1976)
(Rondén and Figueroa (1976)), (Exhibit CRI-139)).

227 ARP-002-2017, (Exhibit MEX-84), p. 13 (citing J.L. Dale and R.N. Allen, "Avocado affected by
sunblotch disease contains low molecular weight ribonucleic acid", Australasian Plant Pathology, Vol. 8 (1979)
(Dale and Allen (1979)), (Exhibit CRI-115)).

228 ARP-002-2017, (Exhibit MEX-84), p. 14 (citing Servicio Fitosanitario del Estado (SFE), Estadisticas de
importacion de aguacate 2015-2017 (2019) (SFE, Avocado imports statistics 2015-2017 (2019)),

(Exhibit CRI-140)).

229 ARP-002-2017, (Exhibit MEX-84), p. 14 (citing Resolucidn de la Agencia Ecuatoriana de
Aseguramiento de Calidad del Agro - AGROCALIDAD, Resolucion N° 0008, Registro Oficial N° 698 (24 de
febrero de 2016) (AGROCALIDAD, Ecuador, Resolucién N° 0008), (Exhibit CRI-26)).

230 ARP-002-2017, (Exhibit MEX-84), p. 14 (citing Ministry of Agriculture and Forestry (MAF)
(actualmente Ministry for Primary Industries), "Import Health Standard Commodity Sub-class: Fresh
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2.73. Report ARP-002-2017 mentions that the United States' regulations governing the import of
fresh avocados for human consumption?3! were revised, but that Costa Rica's situation differs from
that of the United States, because ASBVd is not present in Costa Rica but it is in the United States,
so the United States regulation could not be taken into consideration for Report ARP-002-2017.232

2.74. Report ARP-002-2017 states that one input considered was the New Zealand regulation for
the import of fresh avocado fruit for human consumption from Australia, and asserts that
New Zealand is in a similar situation to Costa Rica, because it is also free of ASBVd. Report
ARP-002-2017 notes that New Zealand's document classifies ASBVd as a group 2 quarantine risk
pest, which means that introducing such a pest could cause a major disruption to market access
and/or significant economic impacts on the production of a product and/or the environment; and
that New Zealand considers the waste generated by avocado imports (skin and seed) to be a
pathway for the spread of quarantine pests.233

2.75. Report ARP-002-2017 also states that another input considered was Australia's biosecurity
plan, which categorizes ASBVd as a pest with a high probability of introduction, establishment,
spread, economic consequences and risk in general, both the symptomless and symptomatic
forms.234

2.1.2.2.3 Conclusion of the initiation stage

2.76. Report ARP-002-2017 indicates that it was initiated by the review of national phytosanitary
policy, to assess the phytosanitary risks associated with the pests present in avocados in Mexico but
not present in Costa Rica; that the identified pathway of concern is fresh avocado fruit; and that one
of the four quarantine pests identified and linked to that pathway is ASBVd.235

2.1.2.3 Stage 2: Pest risk assessment

2.77. Report ARP-002-2017 states that the process for pest risk assessment can be divided into
three interrelated steps: (i) pest categorization; (ii) assessment of the probability of introduction
and spread; and (iii) assessment of potential economic consequences and environmental impacts.23¢
2.1.2.3.1 Pest categorization

2.78. Report ARP-002-2017 included ASBVd on the list of quarantine pests for further analysis.23”

2.1.2.3.2 Assessment of the probability of introduction and spread

2.79. Report ARP-002-2017 assessed the probability of introduction, including the probability of
entry and establishment, and the probability of spread of ASBVd.

2.1.2.3.2.1 Probability of entry of ASBVd
2.80. With regard to the probability of entry of ASBVd into Costa Rica, Report ARP-002-2017

considered the following factors: the probability of the pest being associated with the pathway at
origin (section A); the probability of survival during transport or storage (section B); the probability

Fruit/Vegetables Avocado, Persea americana from Australia" (3 de junio de 1998) (MAF, New Zealand's
requirements (1998)), (Exhibit CRI-25)).

231 ARP-002-2017, (Exhibit MEX-84), p. 14 (citing Animal and Plant Health Inspection Service (APHIS),
Mexican Hass Avocado Import Program, Federal Register, Vol. 81, No. 103 (27 de mayo de 2016) (APHIS,
Mexican Hass Avocado Import Program (2016)), (Exhibit CRI-111)).

232 ARP-002-2017, (Exhibit MEX-84), p. 14.

233 ARP-002-2017, (Exhibit MEX-84), pp. 14-15 (citing MAF, New Zealand's requirements (1998),
(Exhibit CRI-25)).

234 ARP-002-2017, (Exhibit MEX-84), p. 15 (citing Plant Health Australia (PHA), Industry Biosecurity Plan
for the Avocado Industry (Version 2.0) (Canberra, ACT, 2011) (PHA (2011)), (Exhibit CRI-130)).

235 ARP-002-2017, (Exhibit MEX-84), p. 15.

236 ARP-002-2017, (Exhibit MEX-84), p. 15.

237 ARP-002-2017, (Exhibit MEX-84), p. 16.
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of the pest surviving existing pest management procedures (section C); and the probability of
transfer to a suitable host (section D):

a.

The probability of the pest being associated with the pathway at origin (section A) was
deemed to be high (average 3 points), according to Report ARP-002-2017, when the given
factors were assessed as follows:

The probability related to prevalence of the pest in the source area was deemed to be
high (3 points), after determining that ASBVd is present without details of its
distribution in Mexico?38; that the incidence rate in Michoacan is 14%23°; and that
Mexico has neither declared areas within its territory to be pest-free areas or areas of
low pest prevalence, nor provided any evidence to this effect.240

The probability related to the occurrence of the pest in a life stage that would be
associated with commodities, containers or conveyances was deemed to be high
(3 points), after determining that ASBVd is systemic in avocado trees?4!, and is
therefore present in all tissues of the plant (seeds, leaves, branches, fruit and roots).242

The probability related to the volume and frequency of movement along the pathway
was deemed to be high (3 points), after determining that, on average, 12,600 tonnes
of avocado are imported into Costa Rica annually.?43

. The probability related to the seasonal timing was deemed to be high (3 points), after

determining that the pest is not seasonal.2**

The probability related to pest management, cultural and commercial procedures
applied at the place of origin was deemed to be high (3 points), after determining that
no phytosanitary protection product is known to be effective against ASBVd?4>; that
Mexico failed to provide any information on nursery regulations that would reduce the
incidence of ASBVd in the field?#¢; and that selection prior to packing eliminates
symptomatic fruit (should these fruits reach the packing plant), but symptomless fruit
is not rejected.24”

The probability of survival during transport or storage (section B) was deemed to be high
(average 3 points), according to Report ARP-002-2017, when the given factors were
assessed as follows:

The probability related to the speed and conditions of transport and duration of the life
cycle of the pest in relation to time in transport and storage was deemed to be high
(3 points), after determining that these processes have no effect on the survival

238 ARP-002-2017, (Exhibit MEX-84), p. 34 (citing De la Torre et al. (2009), (Exhibit MEX-70); and
SINAVEF, Update of the inventory list (2010), (Exhibit CRI-13); and CABI, Datasheet report for ASBVd,
(Exhibit CRI-102)).

3% ARP-002-2017, (Exhibit MEX-84), p. 34 (citing M.R. Vallejo Pérez, D. Téliz Ortiz, R. de la Torre
Almaraz, 1.0. Lépez Martinez and D. Nieto Angel, "Avocado sunblotch viroid: Pest risk and potential impact in
México", Crop Protection, Vol. 99 (Elsevier, 2017), pp. 118-127 (Vallejo Pérez et al. (2017)),

(Exhibit MEX-47)).

240 ARP-002-2017, (Exhibit MEX-84), p. 34.

241 ARP-002-2017, (Exhibit MEX-84), p. 34 (citing Ploetz et al. (2011), (Exhibit MEX-56)).

242 ARP-002-2017, (Exhibit MEX-84), p. 34.

243 ARP-002-2017, (Exhibit MEX-84), p. 34 (citing SFE, Avocado imports statistics 2015-2017 (2019),
(Exhibit CRI-140)).

244 ARP-002-2017, (Exhibit MEX-84), pp. 34-35 (citing Ploetz et al. (2011), (Exhibit MEX-56)).

245 ARP-002-2017, (Exhibit MEX-84), p. 35 (citing Hadidi et al. (2003), (Exhibit CRI-121)).

246 ARP-002-2017, (Exhibit MEX-84), p. 35 (citing Technical report 025-2015-ARP-SFE (2015),
(Exhibit MEX-138)).

247 ARP-002-2017, (Exhibit MEX-84), p. 35 (citing Dorantes et al. (2004), (Exhibit CRI-117)).
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(infectivity) of ASBVd?*8; and that ASBVd is systemic in the tissues of the plant?4°, so
as long as those tissues are in a good condition, the pest will remain infectious.25°

ii. The probability related to the vulnerability of the life stages during transport or storage
was deemed to be high (3 points), after determining that ASBVd is not considered
vulnerable?>! because it is a viroid and is distributed systemically in the plant tissue?°2;
as long as the tissue is in a good condition, the pest will be present and infectious.2>3

iii. The probability related to the prevalence of pest likely to be associated with a
consignment was deemed to be high (3 points), after determining that, because the
pest is systemic in the plant tissue?>* and the symptoms are not always expressed,
the pest may well be associated with the consignment.23>

iv. The probability related to the commercial procedures (for example, refrigeration)
applied to consignments in the country of origin, country of destination, or in transport
or storage was deemed to be high (3 points), after determining that the pest is
unaffected by commercial procedures and it is systemic in the plant tissue.2°® Report
ARP-002-2017 points out that the effect on seed viability was tested by Wutscher and
Maxwell on mature Lula avocado fruits, stating that, for seed germination to be
affected, temperatures need to be between -6.7°C and -7.8°C for viability to be
reduced by 50%, and at -8.9°C for germination to be reduced to zero. Temperatures
of -5.6°C and higher did not affect germination.25” Report ARP-002-2017 adds that the
average temperature of a commercial consignment is between 5°C and 7°C2%8, and
that Spalding et al. found that germination of seeds of the Lula variety is 100% after
being stored for two months at 4.4°C in non-perforated polyethylene bags.2>°

c. Report ARP-002-2017 indicates that with regard to the probability of the pest surviving
existing pest management procedures (section C), the following factors were assessed:

i. The probability that the pest could survive post-harvest treatments (section C.1) was
deemed to be high (3 points), after it was determined that post-harvest management
has no effect on controlling the pest.260 According to Report ARP-002-2017,
symptomatic fruit are discarded during post-harvest operations, however, the
symptomless ones are not detected by packing staff or machines and are shipped
together with pest-free fruit.26?

ii. The probability that the pest is not detected at the entry point (section C.2) was
deemed to be high (3 points), after it was determined that, even if the inspection is
thorough, it is not possible to detect the presence of the pest at the entry point.262

248 ARP-002-2017, (Exhibit MEX-84), p. 35.

249 ARP-002-2017, (Exhibit MEX-84), p. 35 (citing Ploetz et al. (2011), (Exhibit MEX-56)).

250 ARP-002-2017, (Exhibit MEX-84), p. 35.

251 ARP-002-2017, (Exhibit MEX-84), p. 35.

252 ARP-002-2017, (Exhibit MEX-84), p. 35 (citing Ploetz et al. (2011), (Exhibit MEX-56)).

253 ARP-002-2017, (Exhibit MEX-84), pp. 35-36.

254 ARP-002-2017, (Exhibit MEX-84), p. 36 (citing Ploetz et al. (2011), (Exhibit MEX-56)).

255 ARP-002-2017, (Exhibit MEX-84), p. 36 (citing Technical report 025-2015-ARP-SFE (2015),
(Exhibit MEX-138)).

256 ARP-002-2017, (Exhibit MEX-84), p. 36 (citing Ploetz et al. (2011), (Exhibit MEX-56)).

257 ARP-002-2017, (Exhibit MEX-84), p. 36 (citing H.K. Wutscher and N.P. Maxwell, "The Effect of Sub-
freezing Temperatures on Fruit Quality and Seed Viability of 'Lula’ Avocado", HortScience, Vol. 4, No. 2 (1969),
pp. 26-27 (Wutscher and Maxwell (1969)), (Exhibit MEX-132)).

258 ARP-002-2017, (Exhibit MEX-84), p. 36.

259 ARP-002-2017, (Exhibit MEX-84), p. 36 (citing Spalding et al. (1976) (Exhibit MEX-133)).

260 ARP-002-2017, (Exhibit MEX-84), p. 36 (citing Ploetz et al. (2011), (Exhibit MEX-56)).

261 ARP-002-2017, (Exhibit MEX-84), p. 36 (citing Dorantes et al. (2004), (Exhibit CRI-117); and
Technical report 025-2015-ARP-SFE (2015), (Exhibit MEX-138)).

262 ARP-002-2017, (Exhibit MEX-84), pp. 36-37.
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Report ARP-002-2017 indicates that there are symptomless strains of the pest?63, so
specific tests must be carried out to detect it.264

d. The probability of transfer to a suitable host was deemed to be high
(average 2.6 points)2%5, according to Report ARP-002-2017, when the given factors were
assessed as follows:

i. The probability related to the dispersal mechanisms, including vectors to allow
movement from the pathway to a suitable host was deemed to be medium (2 points),
after it was determined that the dispersal mechanisms from the pathway to a host are
through growing a plant from the seed of symptomless fruit, because the pest is
systemic in the tissue2®; that the generation of rootstock from fruit from infected trees
(including from the Hass variety) can significantly increase the incidence of ASBVd267;
and that it does not require vectors, but bees can carry the pollen and infect the fruit
that it pollinates.2%8

ii. The probability related to whether the imported commodity is to be sent to a few or
many destination points in the PRA area was deemed to be high (3 points), after it
was determined that the imported avocados are sent to many destination points, and
that they are distributed across the country for retail sale in supermarket chains, by
street vendors and at farmers' markets.2%°

iii. The probability related to the proximity of entry, transit and destination points to
suitable hosts was deemed to be high (3 points), after it was determined that the host
species (Persea americana Mill.) is found throughout the country, close to the entry,
transit and final destination points?79; that the West Indian races tend to grow naturally
on the Pacific lowlands, from Guatemala to Costa Rica?’!; that the avocado is native?72
to Costa Rica; and that avocado, both wild and cultivated, is present in all regions of
the country.273

iv. The probability related to the time of year at which import takes place was deemed to
be high (3 points), after it was determined that avocados were imported all year
round.274

263 ARP-002-2017, (Exhibit MEX-84), p. 37 (citing R.J. Schnell, D.N. Kuhn, C.T. Olano and W.E.
Quintanilla, "Sequence diversity among avocado sunblotch viroids isolated from single avocado trees",
Phytoparasitica, Vol. 29 (2001) (Schnell et al. (2001)), (Exhibit CRI-131)).

264 ARP-002-2017, (Exhibit MEX-84), pp. 36-37 (citing R.J. Schnell, D.N. Kuhn, C.M. Ronning and
D. Harkins, "Application of RT-PCR for indexing avocado sunblotch viroid", Plant Disease, Vol. 81, No. 9 (1997),
pp. 1023-1026 (Schnell et al. (1997)), (Exhibit MEX-68)).

265 This figure was corrected by Costa Rica, from 2.6 to 2.66, in Servicio Fitosanitario del Estado de
Costa Rica, Unidad de Analisis de Riesgo de Plagas, "Analisis de Riesgo de Plagas iniciado por la revisién de una
politica para la importacidn de frutos frescos de aguacate (Persea americana Mill.) para consumo, originarios
de México" (Corrigenda de julio de 2019) (Corrigenda ARP-002-2017 (2019)), (Exhibit MEX-131)). Costa Rica
states that "in July 2019, corrigenda to the PRAs were issued, which correct certain numerical errors, but do
not alter the substance of the original PRAs". (Costa Rica's first written communication, fns 62 and 211).

266 ARP-002-2017, (Exhibit MEX-84), p. 37 (citing Ploetz et al. (2011), (Exhibit MEX-56)).

267 ARP-002-2017, (Exhibit MEX-84), p. 37 (citing Vallejo Pérez et al. (2017), (Exhibit MEX-47)).

268 ARP-002-2017, (Exhibit MEX-84), p. 37 (citing P.R. Desjardins, R.]. Drake, E.L. Atkins and B.O.
Bergh, "Pollen transmission of avocado sunblotch virus experimentally demonstrated", California Agriculture,
Vol. 33, No. 11 (1979), (Desjardins et al. (1979)), (Exhibit MEX-60)).

269 ARP-002-2017, (Exhibit MEX-84), p. 37.

270 ARP-002-2017, (Exhibit MEX-84), p. 37 (citing Garbanzo Solis (2011), (Exhibit MEX-125)).

271 ARP-002-2017, (Exhibit MEX-84), p. 37 (citing W.B. Storey, B. Bergh and G.A. Zentmyer, "The
origin, indigenous range, and dissemination of the avocado", California Avocado Society Yearbook, Vol. 70
(1986) (Storey et al. (1986)), (Exhibit CRI-135)).

272 ARP-002-2017, (Exhibit MEX-84), p. 37 (citing Galindo Tovar et al. (2008), (Exhibit MEX-22)).

273 ARP-002-2017, (Exhibit MEX-84), p. 37.

274 ARP-002-2017, (Exhibit MEX-84), pp. 37-38 (citing SFE, Avocado imports statistics 2015-2017
(2019), (Exhibit CRI-140)).
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v. The probability related to the intended use of the commodity was deemed to be
medium (2 points), after it was determined that its intended use is consumption.27>

vi. The probability related to the risks from by-products and waste was deemed to be high
(3 points), after it was determined that the waste of fresh avocado fruit are the skins
and seeds; that, as it contains a viable seed, there is a risk of pest introduction through
the waste?’6; and that the germination of a seed from a symptomless fruit would
introduce the pest into the PRA area.2”’

2.81. The probability of entry assessment table (Table 3) contains the following results278:

A

B C.1 C.2 D Cumulative

High 3

High 3 High 3 High 3 High 2.6 High

14.63/15%7°

2.1.2.3.2.2 Probability of establishment

2.82. With regard to the probability of establishment of ASBVd in Costa Rica, Report ARP-002-2017
considered the following factors: availability of suitable hosts, alternate hosts and vectors in the PRA
area (section A); suitability of environment (section B); cultivation practices and control measures
(section C); and other characteristics of the pest affecting the probability of establishment
(section D).

a.

The probability related to availability of suitable hosts, alternate hosts and vectors in the
PRA area (section A) was deemed to be low (1 point), after it was determined that the
viroid has been found exclusively in Persea americana Mill.28° Report ARP-002-2017 notes
that, in the case of seeds that germinate from imported avocado fruit, either because the
waste (seed) was disposed of in a place suitable for seed germination or because it was
diverted from its intended use, the pest would already be systemic in the host plant's
tissue.281

The probability related to suitability of environment (section B) was deemed to be high
(3 points), after it was determined that the conditions this pest needs to survive are those
required by the host, the avocado tree?82; that the avocado is a plant native to
Mesoamerica?83; and that the environment in the PRA area is favourable for this pest.284

The probability related to cultivation practices and control measures (section C) was
deemed to be medium (2 points), after it was determined that there is no control method
for this pest?83, and the only option is to eradicate or rogue trees?8®; that the documented
cultivation practices in Costa Rica would affect the spread of the pest, given that producers
are known to prepare their own seedbeds and do not turn to commercial nurseries, that
pruning or harvesting tools are not disinfected between trees, that replanting orchards is
extremely expensive, and that nurseries, which are subject to government regulations,

275 ARP-002-2017, (Exhibit MEX-84), p. 38.

276 ARP-002-2017, (Exhibit MEX-84), p. 38.

277 ARP-002-2017, (Exhibit MEX-84), p. 38 (citing Ploetz et al. (2011), (Exhibit MEX-56)).

278 ARP-002-2017, (Exhibit MEX-84), p. 38.

279 This figure was corrected by Costa Rica, from 14.63/15 to 14.67/15, in the Corrigenda
ARP-002-2017 (2019), (Exhibit MEX-131). Costa Rica states that "in July 2019, corrigenda to the PRAs were
issued, which correct certain numerical errors, but do not alter the substance of the original PRAs".

(Costa Rica's first written submission, fns 62 and 211).

280 ARP-002-2017, (Exhibit MEX-84), p. 38 (citing W.T. Horne, "Avocado Diseases in California",
University of California, Berkeley Bulletin, Vol. 585 (1934) (Horne (1934)), (Exhibit CRI-138)).

281 ARP-002-2017, (Exhibit MEX-84), p. 38 (citing Ploetz et al. (2011), (Exhibit MEX-56)).

282 ARP-002-2017, (Exhibit MEX-84), pp. 38-39.

283 ARP-002-2017, (Exhibit MEX-84), pp. 38-39 (citing Galindo Tovar et al. (2008), (Exhibit MEX-22)).

284 ARP-002-2017, (Exhibit MEX-84), pp. 38-39 (citing Holdridge (1982), (Exhibit CRI-122)). Report
ARP-002-2017 refers to Holdridge (1987), but the corresponding exhibit, submitted by Costa Rica, is dated

1982.

285 ARP-002-2017, (Exhibit MEX-84), p. 39 (citing Hadidi et al. (2003), (Exhibit CRI-121)).
286 ARP-002-2017, (Exhibit MEX-84), p. 39.
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are not the main source of material planted in the field287; and that the foregoing is related
to the diversion from intended use, that is, the practice of using seeds from imported Hass
avocados to grow new plants despite the fact that those avocados were originally imported
for human consumption.288

The probability relating to other characteristics of the pest affecting the probability of
establishment (section D) was deemed to be low (1 point), after it was determined that
ASBVd does not have a high reproductive potential or the ability to spread quickly.28°

2.83. The probability of establishment assessment table (Table 4) contains the following results2°°:

A B C D Cumulative
Low 1 High 3 Medium 2 Low 1 Medium 7/12
2.1.2.3.2.3 Probability of spread after establishment

2.84. With regard to the probability of spread of ASBVd in Costa Rica, Report ARP-002-2017
considered the following factors: the suitability of the natural or managed environment for natural
spread of the pest (section A); the presence of natural barriers (section B); the potential for
movement with commodities or conveyances (section C); the intended use of the product
(section D); potential vectors of the pest in the PRA area (section E); and potential natural enemies
of the pest in the PRA area (section F).

a.

The probability related to the suitability of the natural or managed environment for natural
spread of the pest (section A) was deemed to be high (3 points), after it was determined
that the environment is ideal for the spread of the pest, given that host plants are found
across the PRA area.?°!

The probability related to the presence of natural barriers (section B) was deemed to be
high (3 points), after it was determined that the country has no natural barriers to prevent
the spread of this pest.2°2

The probability related to the potential for movement with commodities or conveyances
(section C) was deemed to be medium (2 points), after it was determined that the product
is to be distributed throughout the country for sale.?3

The probability related to the intended use of the product (section D) was deemed to be
medium (2 points), after it was determined that the intended use of the product is
consumption.24

The probability related to potential vectors of the pest in the PRA area (section E) was
deemed to be low (1 point), after it was determined that the pest has no known vector.2°°

The probability related to potential natural enemies of the pest in PRA areas (section F)
was deemed to be high (3 points), after it was determined that this pest has no natural
enemies.2%

287 ARP-002-2017, (Exhibit MEX-84), p. 39 (citing CONSULSANTOS (2010), (Exhibit MEX-119)).

288 ARP-002-2017, (Exhibit MEX-84), p. 39.

289 ARP-002-2017, (Exhibit MEX-84), p. 39.

290 ARP-002-2017, (Exhibit MEX-84), p. 39.

291 ARP-002-2017, (Exhibit MEX-84), p. 39 (citing INEC, Crops (2015), (Exhibit CRI-63); and INEC,
Agricultural statistical atlas (2015), (Exhibit CRI-64)).

292 ARP-002-2017, (Exhibit MEX-84), p. 40.

293 ARP-002-2017, (Exhibit MEX-84), p. 40.

294 ARP-002-2017, (Exhibit MEX-84), p. 40.

295 ARP-002-2017, (Exhibit MEX-84), p. 40 (citing Ploetz et al. (2011), (Exhibit MEX-56)).

29 ARP-002-2017, (Exhibit MEX-84), p. 40 (citing Ploetz et al. (2011), (Exhibit MEX-56)).
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2.85. The probability of spread after establishment assessment table (Table 5) contains the
following results297:

A

B C D E F Cumulative

High 3 High 3 Medium 2 Medium 2 Low 1 High 3 Medium 14/18

2.1.2.3.3 Assessment of potential economic consequences

2.86. With regard to the potential economic consequences, Report ARP-002-2017 considered the
economic effects of the pest and its environmental impact.

2.87. Report ARP-002-2017 determined that ASBVd is significant and that the probability of effects
was high (3 points), with effects such as:

a.

b.

Crop losses, in yield and quality.
Effects on export market access.
Changes to producer costs or input demands, including control costs.

Changes to domestic or foreign consumer demand for a product resulting from quality
variability.

Feasibility and cost of eradication or containment.
Resources needed for additional research and advice.2%8

Vallejo Pérez et al. (2017) estimate that the pest could cause economic losses of
USD 6,650 per hectare per year.29?

Vallejo Pérez et al. (2017) estimate that crop output could fall by between 730 kg/ha and
1,710 kg/ha (from an average national yield of 9,850 kg/ha in Mexico).300

2.88. Report ARP-002-2017 states that, in countries where ASBVd is present, reported average crop
losses have been 30%; on average, 80% of fruits are rejected at the packing stage; and there has
been a significant reduction in the yield of symptomless infected trees.30!

2.89. Report ARP-002-2017 found that the probability of environmental consequences was low
(1 point), given that:

a.

The introduction of ASBVd would have a negative effect on native avocado germplasm and
would therefore be detrimental to biodiversity.

There is uncertainty about the potential of this viroid to infect other plant species of the
Persea genus, such as the aguacatillo (Persea caerulea), a tree on which quetzal birds
feed, creating potential biodiversity consequences. Report ARP-002-2017 adds that, while
ASBVd has been transmitted to Persea schiedeana only as part of scientific studies, the
possibility cannot be ruled out that, in response to higher inoculum pressure, it could be
transmitted to other species of the genus Persea and even native Lauraceae species.302

297 ARP-002-2017, (Exhibit MEX-84), p. 40.

298 ARP-002-2017, (Exhibit MEX-84), pp. 40-41.

299 ARP-002-2017, (Exhibit MEX-84), p. 41 (citing Vallejo Pérez et al. (2017), (Exhibit MEX-47)).
300 ARP-002-2017, (Exhibit MEX-84), p. 41 (citing Vallejo Pérez et al. (2017), (Exhibit MEX-47)).
301 ARP-002-2017, (Exhibit MEX-84), p. 41.

302 ARP-002-2017, (Exhibit MEX-84), p. 41.
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2.90. The economic consequences assessment table (Table 6) contains the following results303:

Economic impact Environmental impact Cumulative

High 3 Low 1 Medium 4/6

2.1.2.3.4 Conclusion of the pest risk assessment

2.91. Report ARP-002-2017 sets out the following cumulative risk score in Table 7304:

Table 3 Table 4 Table 5 Table 6 Cumulative risk
cumulative score | cumulative score | cumulative score | cumulative score | score

14.63/15 7/12 14/18 4/6 39.63/5130

2.92. Report ARP-002-2017 concluded that the cumulative risk score indicates a high level of risk,
in accordance with Manual NR-ARP-PO-01_M-01, and that, as a result of the risk assessment and
according to the Manual, ASBVd is a high-risk pest and appropriate pest risk management measures
should therefore be considered.306

2.1.2.4 Stage 3: Pest risk management

2.93. Report ARP-002-2017 states that, based on the information arising from the risk analysis, the
application of specific phytosanitary measures is recommended; that Costa Rica is free of the pest
ASBVd and should therefore adopt the necessary phytosanitary measures to prevent its entry into
Costa Rican territory; and that, in that regard, the measures adopted should achieve the "maximum
level of phytosanitary protection".307

2.94. Report ARP-002-2017 indicates that inspections at entry points are not sufficient to ensure
phytosanitary security, given that ASBVd is often asymptomatic in fruit and that specific tests are
needed to detect it.308

2.95. Report ARP-002-2017 recommends the following phytosanitary measures in addition to the
phytosanitary certificate:

a. Consignments must be accompanied by an official phytosanitary certificate issued by the
country of origin, which indicates, in the section for additional declarations, that the fruit
is free of ASBVd; or

b. Consignments must be accompanied by an official phytosanitary certificate issued by the
country of origin, which indicates, in the section for additional declarations, that the fruit
comes from a place of production free of ASBVd (previously recognized by the SFE); or

c. Consignments must adhere to a systems approach programme established bilaterally.30°

2.96. Report ARP-002-2017 contains the following general recommendations for the
SFE Directorate:

303 ARP-002-2017, (Exhibit MEX-84), p. 41.

304 ARP-002-2017, (Exhibit MEX-84), pp. 41-42.

305 This figure was corrected by Costa Rica, from (39.63/51) to (39.67/51), in the
Corrigenda ARP-002-2017 (2019), (Exhibit MEX-131). Costa Rica states that "in July 2019, corrigenda to the
PRAs were issued, which correct certain numerical errors, but do not alter the substance of the original PRAs".
(Costa Rica's first written communication, fns 62 and 211).

306 ARP-002-2017, (Exhibit MEX-84), p. 42.

307 ARP-002-2017, (Exhibit MEX-84), p. 42.

308 ARP-002-2017, (Exhibit MEX-84), p. 42.

309 ARP-002-2017, (Exhibit MEX-84), pp. 42-43 and 49.
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a. Determine the absence of ASBVd at the entry point, by sampling and testing.

b. Continue to monitor avocado-producing areas actively.

c. Teach producers about the importance of using certified seed.

d. Step up programmes on good agricultural practices for avocado.

e. Regulate the use for propagation of seeds from avocados imported for consumption.310
2.97. The following general requirements for fresh consumer products are outlined in
Report ARP-002-2017: (i) they must be properly packaged and identified and free of plant debris,
soil, snails and slugs; and (ii) they shall be subject to phytosanitary controls at the entry point.3!!

2.1.2.5 ASBVd datasheet

2.98. Report ARP-002-2017 contains in Annex 1 a datasheet on ASBVd, entitled Datasheet for
ARP 001-2014.312

2.99. The following characteristics of ASBVd are listed in Report ARP-002-2017:

a. Common name of the pest: English: Avocado sunblotch; Spanish: Mancha de sol;
acronym: ASBVd.313

b. Classification: taxonomic tree: Virus, Viroids, Avsunviroidae, Avsunviroid,
Avocado sunblotch viroid.314

c. Hosts: Reported as a disease of the avocado variety (Persea americana), which is its only
natural host31>; ASBVd attacks the leaves, stems and fruits.316

d. Geographical distribution: ASBVd has been reported in Israel, Spain, South Africa, the
United States, Guatemala3!'’, Mexico (present without details of its distribution)318,
Peru3!?, Venezuela32® and Australia.32!

e. Symptoms: The datasheet states that the symptoms of sunblotch were first described by
Horne and Parker32?, and that, although they vary widely depending on the cultivar, the
environment and the variant of the viroid, the most typical are:

i. Yellow, pink, white or reddish streaks on young branches or shoots.323

310 ARP-002-2017, (Exhibit MEX-84), p. 43.

311 ARP-002-2017, (Exhibit MEX-84), p. 50.

312 ARP-002-2017, (Exhibit MEX-84), p. 56.

313 ARP-002-2017, (Exhibit MEX-84), p. 56.

314 ARP-002-2017, (Exhibit MEX-84), p. 56 (citing CABI, Datasheet report for ASBVd,
(Exhibit CRI-102)).

315 ARP-002-2017, (Exhibit MEX-84), p. 56 (citing Horne (1934), (Exhibit CRI-138)).

316 ARP-002-2017, (Exhibit MEX-84), p. 56 (citing CABI, Datasheet report for ASBVd,
(Exhibit CRI-102)).

317 ARP-002-2017, (Exhibit MEX-84), p. 57 (citing Campos Rojas et al. (2011), (Exhibit MEX-51)).

318 ARP-002-2017, (Exhibit MEX-84), p. 57 (citing SINAVEF, Update of the inventory list (2010),
(Exhibit CRI-13)).

319 ARP-002-2017, (Exhibit MEX-84), p. 57 (citing Vargas et al. (1991), (Exhibit CRI-137)).

320 ARP-002-2017, (Exhibit MEX-84), p. 57 (citing Ronddn and Figueroa (1976), (Exhibit CRI-139)).

321 ARP-002-2017, (Exhibit MEX-84), p. 57 (citing Dale and Allen (1979), (Exhibit CRI-115)).

322 ARP-002-2017, (Exhibit MEX-84), p. 57 (citing WM.T. Horne and E.R. Parker, "The Avocado disease
called sunblotch", Phytopathology, Vol. 21 (1931), pp. 235-238 (Horne and Parker (1931)), (Exhibit CRI-123)).

323 ARP-002-2017, (Exhibit MEX-84), p. 57.
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ii. The fruit develop smooth, sunken yellow, white or reddish longitudinal patches.324
Depending on the degree of infection, the patches may be more likely to appear on the
top half of the fruit; when the damage is severe, hard necrotic lesions can be seen; and
symptoms may appear in fruit measuring just 1 centimetre (cm) and often develop in
most of the fruit on the tree.32>

iii. The trees are stunted, bowed, malnourished, with sprawling non-productive secondary
limbs and cracked bark on their branches and trunks; they are less vigorous, with short
internodes and little foliage, and display a recumbent manner of growth, with branches
spreading horizontally.326

iv. The leaves may have white-yellow or chlorotic mottling or spotting (variegation), which
may cause the tip of the leaf to become distorted and sometimes affects only part of
the tree.3?7

v. The bark of the trunk and large branches appears cracked (alligator skin), which is more
obvious on the top side of the branch.328

f. The datasheet notes that, in addition to the symptoms described, the pest can occur
asymptomatically, whereby high concentrations of the viroid are found in the tissues, but
it does not result in the characteristic symptoms of variegated or bleached foliage or the
symptoms seen in the fruit32?; and that high concentrations of the pest in symptomless
trees have also affected the ability to transmit the pest through the seed.330

g. The datasheet indicates that Semancik and Szychowski categorized the different
nucleotide sequence variants of ASBVd as follows: ASBVd-B (bleached), ASBVd-V
(variegated), ASBVd-Sc (symptomless carrier); and that the same authors indicate that it
is impossible to differentiate between a healthy leaf and one from a symptomless tree just
by looking with the naked eye.33!

h. Biology: The datasheet states that sunblotch is caused by the ASBVd viroid, which is a
non-encapsulated, single-stranded RNA molecule of between 246 and 251 nucleotides and
with a commonly varying sequence; that a total of 60 sequence variants have been
identified from 122 clones; that there may even be variants associated with a single
tree332; that ASBVd replicates and accumulates in the chloroplast of its host; and that,
once the pathology is established, the chlorotic and variegated symptoms appear
irregularly and unevenly, linked to yield losses and an increase in the seed transmission
rate of the disease.333 The datasheet also notes that the methodology described by Schnell
et al. is used to diagnose and index ASBVd, which consists of detecting the pathogen in
nucleic acid extracts through the reverse transcriptase - polymerase chain reaction
(RT-PCR); that the published methodology was accurate for more than 85% of assays and
was much quicker than wedgebud grafting and waiting for symptom expression334; and
that a study by Luttig and Manicom outlines a more precise and sensitive method, since
the addition of polyvinylpyrrolidone removes polyphenols from old tissue, allowing for
detection in adult leaves and not only in young leaves.33>

324 ARP-002-2017, (Exhibit MEX-84), p. 57.

325 ARP-002-2017, (Exhibit MEX-84), p. 57 (citing J.R. Saucedo Carabez, D. Téliz Ortiz, M.R. Vallejo
Pérez and H. Beltran Pefia, "The Avocado Sunblotch Viroid: An Invisible Foe of Avocado", Viruses, Vol. 11
(2019), p. 491 (Saucedo Carabez et al. (2019)), (Exhibit MEX-175)).

326 ARP-002-2017, (Exhibit MEX-84), p. 57 (citing Horne and Parker (1931), (Exhibit CRI-123)).

327 ARP-002-2017, (Exhibit MEX-84), p. 58 (citing Horne and Parker (1931), (Exhibit CRI-123)).

328 ARP-002-2017, (Exhibit MEX-84), p. 58.

329 ARP-002-2017, (Exhibit MEX-84), p. 61 (citing Semancik and Szychowski (1994), (Exhibit MEX-52)).

330 ARP-002-2017, (Exhibit MEX-84), p. 61.

331 ARP-002-2017, (Exhibit MEX-84), p. 61 (citing Semancik and Szychowski (1994), (Exhibit MEX-52)).

332 ARP-002-2017, (Exhibit MEX-84), p. 62 (citing Hadidi et al. (2003), (Exhibit CRI-121)).

333 ARP-002-2017, (Exhibit MEX-84), p. 62 (citing P.R. Desjardins, "Avocado Sunblotch", in
T.O. Diener (ed.), The Viroids (Plenum Press: New York, 1987) (Desjardins (1987)), (Exhibit CRI-101)).

334 ARP-002-2017, (Exhibit MEX-84), p. 62 (citing Schnell et al. (1997), (Exhibit MEX-68)).

335 ARP-002-2017, (Exhibit MEX-84), p. 62 (citing M. Luttig and B.Q. Manicom, "Application of a Highly
Sensitive Avocado Sunblotch Viroid Indexing Method", South African Avocado Growers' Association
Yearbook 1999, Vol. 22 (1999), pp. 55-60 (Luttig and Manicom (1999)), (Exhibit MEX-69)).
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i. Spread: The datasheet states that the principal means of infection is transmission through
propagation material, or implanted tissue and the introduction of seedlings infected with
ASBVd grown from infected rootstock33%; that several outbreaks of ASBVd occur when
seedlings used as rootstock are produced from seeds taken from asymptomatic fruit, in
which seed transmission is very high (95%)337; that mechanical transmission is possible
through razor-slash inoculation and/or graft inoculation with filter paper containing
extracts from infected trees, although this method is less efficient than graft
transmission338; that Desjardins et al. demonstrated that transmission through pollen was
between 1% and 4%?339; and that Whitsell demonstrated transmission through natural root
graftage.340

j. Economic importance and phytosanitary risk: The datasheet states that ASBVd is a
regulated pest in Costa Rica; that New Zealand has adopted regulations for the
importation of fresh avocado from areas where the pest is known to be present3#!; that
Saucedo Carabez et al. found that symptomatic, sunblotch infected trees suffered a
significant reduction in yield34?; that asymptomatic Hass avocado trees have reductions of
yield in the range of 15-30%; that the yield of symptomatic trees may fall by as much as
75% and that the fruit may weigh up to 40% less; that the incidence of symptomatic fruits
is 46-62% in Hass avocado trees343; that symptomatic fruit ripen in an unusual manner
and their content of ethylene and oils was affected.3#* The datasheet also notes that
attempts were made to inactivate sunblotch in avocado scion material, seeds and seedlings
using heat treatment, which demonstrated that ASBVd can withstand any temperature
that avocado tissue can34*; and that, bearing in mind the transmission mechanisms,
spread, control difficulties and geographical distribution of avocado crops in Costa Rica, it
represents a potential risk, both for endemic cultivars and for commercial farms, impacting
negatively on production.346

k. Control: The datasheet notes that the removal of infected trees is the only known method
of controlling ASBVd347; that the disease is difficult to control; and that there are no
treatments or resistant varieties.348

I. Bibliography: The datasheet also sets out the cited literature on ASBVd.34°
2.1.3 Report ARP-006-2016
2.100. Report ARP-006-20163%9, of July 2017, entitled "Pest Risk Analysis for Avocado sunblotch
viroid (ASBVd) for fresh avocado fruit (Persea americana Mill.) for consumption and avocado plants

(Persea americana Mill.) for planting"”, states that it was prepared by the UARP of the SFE of
Costa Rica, "in order to determine the phytosanitary risk associated with the importation of fresh

336 ARP-002-2017, (Exhibit MEX-84), p. 62.

337 ARP-002-2017, (Exhibit MEX-84), pp. 62-63 (citing Hadidi et al. (2003), (Exhibit CRI-121)).

338 ARP-002-2017, (Exhibit MEX-84), p. 63 (citing Hadidi et al. (2003), (Exhibit CRI-121)).

339 ARP-002-2017, (Exhibit MEX-84), p. 63 (citing Desjardins et al. (1979), (Exhibit MEX-60)).

340 ARP-002-2017, (Exhibit MEX-84), p. 63 (citing R. Whitsell, "Sun-blotch disease of avocados",
California Avocado Society Yearbook, (1952), pp. 215-240 (Whitsell (1952)), (Exhibit MEX-42)).

341 ARP-002-2017, (Exhibit MEX-84), p. 63.

342 ARP-002-2017, (Exhibit MEX-84), p. 63 (citing J.R. Saucedo Carabez, D. Téliz Ortiz, S. Ochoa
Ascencio, D. Ochoa Martinez, M.R. Vallejo Pérez and H. Beltran Pefia, "Effect of Avocado sunblotch viroid
(ASBVd) on avocado yield in Michoacan, México", European Journal of Plant Pathology, Vol. 138
(Springer, 2014), pp. 799-805 (Saucedo Carabez et al. (2014)), (Exhibit MEX-45)).

343 ARP-002-2017, (Exhibit MEX-84), p. 63.

344 ARP-002-2017, (Exhibit MEX-84), p. 63 (citing Mohamed and Thomas (1980), (Exhibit CRI-125)).

345 ARP-002-2017, (Exhibit MEX-84), p. 63 (citing P.R. Desjardins, R.J. Drake and S.A. Swiecki,
"Infectivity studies of avocado sunblotch disease causal agent, possibly a viroid rather than a virus",
Plant Disease, Vol. 64 (1980) (Desjardins et al. (1980)), (Exhibit CRI-116)).

346 ARP-002-2017, (Exhibit MEX-84), p. 63.

347 ARP-002-2017, (Exhibit MEX-84), p. 64 (citing Hadidi et al. (2003), (Exhibit CRI-121)).

348 ARP-002-2017, (Exhibit MEX-84), p. 64.

349 ARP-002-2017, (Exhibit MEX-84), pp. 64-65.

350 Servicio Fitosanitario del Estado de Costa Rica, Unidad de Analisis de Riesgo de Plagas, "Analisis de
Riesgo de Plagas por plaga para Avocado Sunblotch Viroid (ASBVd), para frutos frescos de aguacate para
consumo (Persea americana Mill.) y plantas para plantar de aguacate (Persea americana Mill.)" (2017)
(ARP-006-2016), (Exhibit MEX-85).
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avocado fruit (Persea americana Mill.) for consumption and plants of the same species for planting,
from countries where the pest, Avocado sunblotch viroid (ASBVd), is present",35!

2.101. Report ARP-006-2016 follows the same methodology and contains the same information on
ASBVd as Report ARP-002-2017. However, while Report ARP-002-2017 was prepared in order to
determine the risk of plant pests associated with the importation of fresh avocado fruit for human
consumption from Mexico332, Report ARP-006-2016 was produced to determine the phytosanitary
risk associated with the importation of fresh avocado fruit for consumption and plants of the same
species for planting from countries where the pest, ASBVd, is present.3>3 In other words, while
Report ARP-002-2017 is specific to Mexico, Report ARP-006-2016 was produced for those countries
in which Costa Rica has determined that ASBVd is present, i.e. Israel, Spain, South Africa, the
United States, Guatemala, Mexico, Peru, Venezuela, Australia and Ghana; and while Report
ARP-002-2017 addresses the risk associated with the importation of fresh avocado fruit for
consumption, Report ARP-006-2016 also includes the risk associated with the importation of avocado
plants for planting.

2.102. Mexico contends that, to the extent that the Reports ARP-002-2017 and ARP-006-2016 are
only similar in terms of regulating the importation of fresh avocado for consumption, the Panel's
findings with respect to Report ARP-002-2017 must also apply mutatis mutandis to
Report ARP-006-2016 and vice versa.3>*

2.1.4 Resolution DSFE-003-2018

2.103. Resolution DSFE-003-20183%5, issued on 29 January 2018 by the SFE, refers to
Report ARP-002-2017.3°¢ This Resolution replaced and repealed Resolutions DSFE-03-2015 of
22 April 2015357 and DSFE-11-2015 of 10 July 2015.358, 359

2.104. Resolution DSFE-003-2018 established the following phytosanitary requirements for imports
of fresh avocado fruit for consumption from Mexico:

a. Consignments must be accompanied by an official phytosanitary certificate issued by
Mexico, which indicates, in the section for additional declarations, that the fruit is free of
Conotrachelus aguacatae, Heilipus lauri and Maconelicoccus hirsutus.3%0

b. In the case of ASBVd, one of the following three requirements must be met:

i. Consignments must be accompanied by an official phytosanitary certificate issued by
Mexico, which indicates, in the section for additional declarations, that the fruit is free
of ASBVd.

351 ARP-006-2016, (Exhibit MEX-85), p. 3.

352 ARP-002-2017, (Exhibit MEX-84), p. 3.

353 ARP-006-2016, (Exhibit MEX-85), p. 3.

354 Mexico's first written submission, para. 112.

355 Servicio Fitosanitario del Estado de Costa Rica, Direccion Ejecutiva, Resolucion DSFE-003-2018
(Resolution DSFE-003-2018), (Exhibit MEX-4).

356 Resolution DSFE-003-2018, (Exhibit MEX-4), p. 1.

357 Resolution DSFE-03-2015 temporarily suspends the issuing of phytosanitary import certificates for
avocados from Australia, Spain, Ghana, Guatemala, Israel, Mexico, South Africa and Venezuela. (Servicio
Fitosanitario del Estado de Costa Rica, Direccion Ejecutiva, Resoluciéon DSFE-03-2015 (Resolution DSFE-03-
2015), (Exhibit MEX-1), p. 3).

358 Resolution DSFE-11-2015 established the following phytosanitary requirements for imports of
avocado fruit for consumption from Mexico, with respect to ASBVd: (i) products must come from plants grown
in nurseries certified by the NPPO of the country of origin, as free of ASBVd, previously recognized by the SFE
of Costa Rica; (ii) products are required to come from a place of production free of ASBVd, previously
recognized by the SFE of Costa Rica. Furthermore, fresh products for consumption must be properly packaged
and identified, be free of plant debris, soil, snails and slugs, and shall be subject to phytosanitary controls at
the entry point. In addition, fruit samples shall be sent to the SFE nurseries in Pavas, San José, for planting
and subsequent laboratory analysis to determine whether they are free of ASBVd, by the Central Pest
Diagnostic Laboratory of the Laboratory Department of the SFE. (Servicio Fitosanitario del Estado de Costa
Rica, Direccion Ejecutiva, Resoluciéon DSFE-11-2015 (Resolution DSFE-11-2015), (Exhibit MEX-3), p. 9)

359 Resolution DSFE-003-2018, (Exhibit MEX-4), p. 4.

360 Resolution DSFE-003-2018, (Exhibit MEX-4), p. 4.
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ii. Consignments must be accompanied by an official phytosanitary certificate issued by
Mexico, which indicates, in the section for additional declarations, that the fruit comes
from a place of production free of ASBVd (previously recognized by the SFE).

iii. Consignments must adhere to a systems approach programme established bilaterally,
and which may be implemented, for example, through a work plan.36!

c. General requirements for fresh products for consumption: Products must be properly
packaged and identified, and be free of plant debris, soil, snails and slugs.362

2.105. Resolution DSFE-003-2018 also provides that consignments shall be subject to laboratory
tests upon arrival in the country.363

2.1.5 Resolution DSFE-002-2018

2.106. Resolution DSFE-002-20183%%4, issued on 29 January 2018 by the SFE, refers to
Report ARP-006-2016.355 This Resolution replaced and repealed Resolution DSFE-03-2015 of
22 April 2015,366, 367

2.107. Resolution DSFE-002-2018 established the following phytosanitary measures for the
importation of regulated articles that are vectors of ASBVd, from any country in which the pest
ASBVd is present:

a. Fresh avocado fruit (Persea americana Mill.) for human consumption must meet one of
the following requirements:

i. Consignments must be accompanied by an official phytosanitary certificate issued by
the country of origin, which indicates, in the section for additional declarations, that
the fruit is free of ASBVd.

ii. Consignments must be accompanied by an official phytosanitary certificate issued by
the country of origin, which indicates, in the section for additional declarations, that
the fruit comes from a place of production free of ASBVd (previously recognized by the
SFE).

iii. Consignments must adhere to a systems approach programme established bilaterally,
and which may be implemented, for example, through a work plan.3%8

b. Avocado (Persea americana Mill.) plants for planting.

i. Consignments must be accompanied by an official phytosanitary certificate issued by
the country of origin, which indicates, in the section for additional declarations, that
the plants come from mother plants which are free of ASBVd and which are subject to
indexing and sampling at least twice a year. Laboratory analysis results must be
attached. After importation, consignments shall be subject to post-entry quarantine
for a period of up to six months.36°

361 Resolution DSFE-003-2018, (Exhibit MEX-4), p. 4.

362 Resolution DSFE-003-2018, (Exhibit MEX-4), p. 5.

363 Resolution DSFE-003-2018, (Exhibit MEX-4), p. 5.

364 Servicio Fitosanitario del Estado de Costa Rica, Direccion Ejecutiva, Resolucion DSFE-002-2018
(Resolution DSFE-002-2018), (Exhibit MEX-103).

365 Resolution DSFE-002-2018, (Exhibit MEX-103), p. 1

366 Resolution DSFE-03-2015 temporarily suspends the issuing of phytosanitary import certificates for
avocados from Australia, Spain, Ghana, Guatemala, Israel, Mexico, South Africa and Venezuela.
(Resolution DSFE-03-2015, (Exhibit MEX-1), p. 2).

367 Resolution DSFE-002-2018, (Exhibit MEX-103), p. 4

368 Resolution DSFE-002-2018, (Exhibit MEX-103), p. 4.

369 Resolution DSFE-002-2018, (Exhibit MEX-103), p. 4.
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2.108. Resolution DSFE-002-2018 also provides that consignments shall be subject to laboratory
tests upon arrival in the country.370

2.109. Mexico has argued that, to the extent that Resolutions DSFE-003-2018 and DSFE-002-2018
are similar in terms of regulating the importation of fresh avocado for consumption, the Panel's
findings with respect to Resolution DSFE-003-2018 must also apply mutatis mutandis to Resolution
DSFE-002-2018 and vice versa.37!

2.2 International Standards for Phytosanitary Measures (ISPM)

2.2.1 Background: The International Plant Protection Convention (IPPC) and its
international standard-setting activities

2.110. The International Plant Protection Convention (IPPC)372 is an international treaty deposited
with the United Nations Food and Agriculture Organization (FAO), which seeks to "secur[e] common
and effective action to prevent the spread and introduction of pests of plants and plant products,
and .. promote appropriate measures for their control".373 To this end, the IPPC provides a
framework and a forum for international cooperation, harmonization and technical exchange
between contracting parties in the phytosanitary domain.374

2.111. The IPPC was adopted in 1951 by FAO and entered into force the following year, superseding
all previous international plant protection agreements.3’> In 1992, the IPPC Secretariat was
established at FAO headquarters in Rome and began its international standard-setting programme,
which was adopted by FAO in 1993.376

2.112. The IPPC contracting parties sought to revise the Convention in 1995 to reflect contemporary
phytosanitary concepts and the role of the IPPC in relation to the SPS Agreement resulting from the
WTO Uruguay Round. The New Revised Text of the IPPC was adopted in 1997 and entered into force
in 2005.377 The Commission on Phytosanitary Measures (CPM) was established in 2005 as the
Convention's governing body.378

2.113. The IPPC currently has 184 contracting parties, including Mexico and Costa Rica.37°
2.114. The implementation of the IPPC requires the cooperation of national plant protection

organizations (NPPOs) and regional plant protection organizations (RPPOs), which can act as regional
coordination bodies for the fulfiiment of IPPC objectives.380

370 Resolution DSFE-002-2018, (Exhibit MEX-103), p. 5.

371 Mexico's first written submission, para. 109.

372 Organizacién de las Naciones Unidas para la Alimentacion y la Agricultura (FAO), Convencion
Internacional de Proteccion Fitosanitaria (CIPF), hecha en Roma el 6 de diciembre de 1951, documento de las
Naciones Unidas Resolucion N° 85/51, modificada por la Conferencia de la FAO, 20° periodo de sesiones,
noviembre 1979, y en su 29° periodo de sesiones, noviembre 1997 (CIPF), (Exhibit MEX-82).

373 Article 1.1 of the IPPC.

374 IPPC, Convention text, available at: https://www.ippc.int/es/core-activities/governance/convention-
text/ (accessed 30 November 2021).

375 IPPC, History of the IPPC, available at: https://www.ippc.int/en/history-of-the-ippc/ (accessed
30 November 2021).

376 IPPC, History of the IPPC, available at: https://www.ippc.int/en/history-of-the-ippc/ (accessed
30 November 2021).

377 IPPC, History of the IPPC, available at: https://www.ippc.int/en/history-of-the-ippc/ (accessed
30 November 2021).

378 FAO, Commission on Phytosanitary Measures, available at: http://www.fao.org/unfao/govbodies/gsb-
subject-matter/statutory-bodies-details/en/c/247/?no _cache=1 (accessed 30 November 2021).

379 IPPC, List of NPPOs of IPPC Contracting Parties, available at:
https://www.ippc.int/en/countries/nppos/list-countries/ (accessed 30 November 2021).

380 TPPC, Convention text, available at: https://www.ippc.int/es/core-activities/governance/convention-
text/ (accessed 30 November 2021).
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2.115. The IPPC Secretariat helps to ensure the fulfilment of IPPC objectives. It is hosted at
FAO headquarters in Rome, Italy.381 The IPPC Secretariat's work programme includes the
development of International Standards for Phytosanitary Measures (ISPMs).382

2.116. The CPM is the IPPC's global governing body. The CPM's members are IPPC contracting
parties.383 The CPM meets every year to promote cooperation to help implement the objectives of
the IPPC. Amongst other things, the CPM develops and adopts international standards.384

2.117. One of the CPM's subsidiary bodies is the Standards Committee385, which consists of
25 members from each of the seven FAO regions and is responsible for overseeing the
standard-setting process and managing the development of the ISPMs.386

2.118. As of November 2021, the CPM had adopted 45 ISPMs, although one of them has been
revoked.387

2.2.2 ISPMs identified by Mexico

2.119. The ISPMs identified by Mexico in this dispute, namely ISPM Nos. 1, 2, 4, 5,6, 8, 11 and 32,
are briefly described below on the basis of their own text.

2.2.2.1 ISPM No. 1: Phytosanitary principles for the protection of plants and the
application of phytosanitary measures in international trade388

2.120. ISPM No. 1 was adopted in November 1993 and most recently revised in 2006.38°

2.121. With regard to its scope, this standard describes basic phytosanitary principles for the
protection of plants that are embodied in the IPPC and elaborated upon in its ISPMs; it covers
principles related to the protection of plants, including cultivated and non-cultivated/unmanaged
plants, wild flora and aquatic plants, those regarding the application of phytosanitary measures to
the international movement of people, commodities and conveyances, as well as those inherent in
the objectives of the IPPC. According to its text, the standard does not alter the IPPC, extend existing
obligations, or interpret any other agreement or body of law.3%0

2.122. ISPM No. 1 states that it aims to aid in the understanding of the IPPC and provides guidance
on the fundamental elements in phytosanitary systems; and adds that the principles described
reflect key elements of the IPPC, are related to the rights and obligations of contracting parties to
the IPPC, and should be considered jointly, in accordance with the full text of the IPPC, and not
interpreted individually.39t

381 IPPC, IPPC Secretariat, available at: https://www.ippc.int/en/about/secretariat/ (accessed
30 November 2021).

382 IPPC, The Commission on Phytosanitary Measures (CPM), available at: https://www.ippc.int/en/core-
activities/standards-and-implementation/ (accessed 30 November 2021).

383 IPPC, The Commission on Phytosanitary Measures (CPM), available at: https://www.ippc.int/en/core-
activities/governance/cpm/ (accessed 30 November 2021).

384 Article XI.2(b) of the IPPC; IPPC, The Commission on Phytosanitary Measures (CPM), available at:
https://www.ippc.int/en/core-activities/governance/cpm/ (accessed 30 November 2021). See also Article X of
the IPPC.

385 IPPC, Governance & Strategies, available at: https://www.ippc.int/en/core-activities/governance/
(accessed 30 November 2021).

386 IPPC, Standards Committee, available at: https://www.ippc.int/en/core-activities/standards-
setting/standards-committee/ (accessed 30 November 2021); and FAO, Standards Committee, available at:
http://www.fao.org/unfao/govbodies/gsb-subject-matter/statutory-bodies-details/en/c/238/?no_cache=1
(accessed 30 November 2021).

387 IPPC, Adopted Standards, available at: https://www.ippc.int/en/core-activities/standards-
setting/ispms/ (accessed 30 November 2021). See also the response to question 1 from the Panel to the
IPPC Secretariat.

388 Secretaria de la CIPF, Principios fitosanitarios para la proteccion de las plantas y la aplicaciéon de
medidas fitosanitarias en el comercio internacional, NIMF No. 1 (Roma, FAO en nombre de la Secretaria de la
CIPF, adoptada en 2006, publicada en 2016) (ISPM No. 1), (Exhibit MEX-71).

382 I[SPM No. 1, (Exhibit MEX-71), p. 4.

390 ISPM No. 1, (Exhibit MEX-71), p. 4.

391 [SPM No. 1, (Exhibit MEX-71), p. 5.
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2.123. ISPM No. 1 covers the basic principles of sovereignty, necessity, managed risk, minimal
impact, transparency, harmonization, non-discrimination, technical justification, cooperation,
equivalence of phytosanitary measures and modification.3°2 It also addresses the operational
principles under the IPPC, which are related to the establishment, implementation and monitoring
of phytosanitary measures, and to the administration of official phytosanitary systems. These
operational principles are: pest risk analysis, pest listing, recognition of pest free areas and areas of
low pest prevalence, official control for regulated pests, systems approach, surveillance, pest
reporting, phytosanitary certification, phytosanitary integrity and security of consignments, prompt
action, emergency measures, provision of an NPPO, dispute settlement, avoidance of undue delays,
notification of non-compliance, information exchange and technical assistance.3°3

2.2.2.2 ISPM No. 2: Framework for pest risk analysis3°4
2.124. ISPM No. 2 was adopted in November 1995 and most recently revised in 2007.39>

2.125. With regard to its scope, ISPM No. 2 provides a framework that describes the pest risk
analysis (PRA)3%¢ process within the scope of the IPPC, and introduces the three PRA stages, i.e.
initiation, pest risk assessment and pest risk management.3%7 This standard provides detailed
guidance on Stage 1 (initiation)3°8, in particular with regard to initiation points, determination of an
organism as a pest, defining the PRA area and checking whether there are any previous PRAs.39°
ISPM No. 2 summarizes Stages 2 (pest risk assessment) and 3 (pest risk management), and
addresses issues generic to the entire PRA process, related to information gathering, documentation,
risk communication, uncertainty and consistency.400

2.126. According to its text, this ISPM is "conceptual and is not a detailed operational or
methodological guide for assessors".#01 ISPM No. 2 refers to other ISPMs for further analysis through
PRA Stages 2 and 3.%92 One of those mentioned is ISPM No. 11, which provides specific guidance on
PRA of quarantine pests.03

2.2.2.3 ISPM No. 4: Requirements for the establishment of pest free areas*%*
2.127. ISPM No. 4 was adopted in November 1995.405

2.128. With regard to its scope, this ISPM describes requirements for the establishment and use of
pest free areas (PFAs)*% as a risk management option for phytosanitary certification of plants and
plant products and other regulated articles exported from the PFA or to support the scientific
justification for phytosanitary measures taken by an importing country for protection of an
endangered PFA.407

392 ISPM No. 1, (Exhibit MEX-71), p. 4.

393 [SPM No. 1, (Exhibit MEX-71), pp. 7-11.

394 ISPM No. 2, (Exhibit MEX-72).

395 [SPM No. 2, (Exhibit MEX-72), p. 4.

396 ISPM No. 2 states that the PRA "provides the rationale for phytosanitary measures for a specified
PRA area". ISPM No. 2, (Exhibit MEX-72), p. 5.

397 ISPM No. 2, (Exhibit MEX-72), p. 4.

398 [SPM No. 2, (Exhibit MEX-72), p. 4.

39 [SPM No. 2, (Exhibit MEX-72), pp. 7-12.

400 TSPM No. 2, (Exhibit MEX-72), p. 4.

401 ISPM No. 2, (Exhibit MEX-72), p. 6.

402 ISPM No. 2, (Exhibit MEX-72), pp. 6 and 13.

403 [SPM No. 2, (Exhibit MEX-72), p. 13.

404 Secretaria de la CIPF, Requisitos para el establecimiento de areas libres de plagas, NIMF No. 4
(Roma, FAO en nombre de la Secretaria de la CIPF, adoptada en 1995, publicada en 2017) (ISPM No. 4),
(Exhibit MEX-73).

405 ISPM No. 4, (Exhibit MEX-73), p. 4.

406 ISPM No. 4 defines a PFA as "an area in which a specific pest does not occur as demonstrated by
scientific evidence and in which, where appropriate, this condition is being officially maintained." (ISPM No. 4,
(Exhibit MEX-73), p. 4. See also Secretaria de la CIPF, Glosario de términos fitosanitarios, NIMF No. 5 (Roma,
FAO en nombre de la Secretaria de la CIPF, adoptada en 2018, publicada en 2019) (ISPM No. 5),

(Exhibit MEX-74), p. 10).
407 ISPM No. 4, (Exhibit MEX-73), p. 4.
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2.129. ISPM No. 4 states that three main components or stages are considered in the establishment
and subsequent maintenance of a PFA: (i) systems to establish freedom (general surveillance and
specific surveys); (ii) phytosanitary measures to maintain freedom; and (iii) checks to verify
freedom has been maintained. The standard indicates that the methods used to achieve these
components may include data assembly, surveys, regulatory controls, audit and documentation.4%8

2.130. In this regard, ISPM No. 4 sets out general requirements for PFAs (determination of a PFA,
establishment and maintenance of a PFA, and documentation and review in respect of the
establishment and maintenance of a PFA); and specific requirements of different types of PFA (entire
country, uninfested part of a country in which a limited infested area is present, and uninfested part
of a country situated within a generally infested area).40°

2.2.2.4 ISPM No. 5: Glossary of phytosanitary terms+1°

2.131. ISPM No. 5 was adopted in 1999.411 Since then, the standard has been modified several
times and was most recently revised in 2021.412

2.132. ISPM No. 5 is a listing of terms and definitions with specific meaning for phytosanitary
systems worldwide, which has been developed to provide a harmonized internationally agreed
vocabulary associated with the implementation of the IPPC and ISPMs.413 ISPM No. 5 is, as indicated
therein, a "reference standard" "[t]he purpose of [which] is to increase clarity and consistency in
the use and understanding of terms and definitions which are used by contracting parties for official
phytosanitary purposes, in phytosanitary legislation and regulations, as well as for official
information exchange".414

2.2.2.5 ISPM No. 6: Guidelines for surveillance*!5
2.133. ISPM No. 6 was adopted in November 1997416 and most recently revised in 2018.417

2.134. With regard to its scope, this ISPM refers to "the components of survey and monitoring
systems for the purpose of pest detection and the supply of information for use in pest risk analyses,
the establishment of pest free areas and, where appropriate, the preparation of pest lists".48 These
components constitute a phytosanitary surveillance system.419

2.135. According to ISPM No. 6, there are two major types of surveillance systems: general
surveillance*?? and specific surveys.#?1 422 With respect to general surveillance, ISPM No. 6 covers
sources of pest information; the collection, storage and retrieval of information; and the use of

498 TSPM No. 4, (Exhibit MEX-73), p. 5.

409 [SPM No. 4, (Exhibit MEX-73), pp. 4-9.

410 TSPM No. 5, (Exhibit MEX-74).

411 [SPM No. 5, (Exhibit MEX-74), p. 6.

412 IPPC Secretariat, Glossary of phytosanitary terms, ISPM No. 5 (Rome, FAO on behalf of the IPPC
Secretariat, adopted in 2021, published in 2021), available at: https://www.ippc.int/en/publications/glossary-
phytosanitary-terms/ (accessed 30 November 2021).

413 [SPM No. 5, (Exhibit MEX-74), p. 6.

414 ISPM No. 5, (Exhibit MEX-74), p. 6.

415 Secretaria de la CIPF, Directrices para la vigilancia, NIMF No. 6 (Roma, FAO en nombre de la
Secretaria de la CIPF, adoptada en 1997, publicada en 2016) (ISPM No. 6), (Exhibit MEX-75).

416 TSPM No. 6, (Exhibit MEX-75), p. 4.

417 Although ISPM No. 6 was revised in 2018, Mexico has referred to the original text from 1997, now
revoked. This description refers to the 1997 version of ISPM No. 6.

418 ISPM No. 6, (Exhibit MEX-75), p. 4; and CIPF, Guia de la CIPF sobre Vigilancia Fitosanitaria (2019),
p. 1, available at: https://www.fao.org/3/ca3764es/CA3764ES.pdf (accessed 30 November 2021).

419 CIPF, Guia de la CIPF sobre Vigilancia Fitosanitaria (2019), p. 1, available at:
https://www.fao.org/3/ca3764es/CA3764ES.pdf (accessed 30 November 2021).

420 ISPM No. 6 describes general surveillance as "a process whereby information on particular pests
which are of concern for an area is gathered from many sources, wherever it is available and provided for use
by the NPPO." (ISPM No. 6, (Exhibit MEX-75), p. 4).

421 Specific surveys (described as "specific surveillance" in the 2018 revised version of ISPM No. 6),
according to this ISPM, are "procedures by which NPPOs obtain information on pests of concern on specific
sites in an area over a defined period of time" (ISPM No. 6, (Exhibit MEX-75), p. 4).

422 [SPM No. 6, (Exhibit MEX-75), p. 4.
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information gathered through general surveillance.423 Regarding specific surveys, ISPM No. 6 covers
pest surveys, commodity or host surveys and targeted and random sampling.424

2.136. ISPM No. 6 also describes good surveillance practice, technical requirements for diagnostic
services that support general surveillance and specific survey activities, the keeping of records
derived from general surveillance and specific surveys, and the requirement for NPPO
transparency.425

2.137. ISPM No. 6 states that the verified information acquired may be used to determine the
presence or distribution of pests in an area, or on a host or commodity, or their absence from an
area (in the establishment and maintenance of PFAs).*26

2.2.2.6 ISPM No. 8: Determination of pest status in an area4?’
2.138. ISPM No. 8 was adopted in November 1998428 and was last revised in 2021.42°

2.139. With regard to its scope, this ISPM describes the content of a pest record*3? and the use of
pest records and other information in the determination of pest status in an area, and also provides
descriptions of pest status categories as well as recommendations for good reporting practices.3!

2.140. ISPM No. 8 states that "[p]est records are essential components of the information used to
establish the status of a pest in an area"+32, and that "[a] pest record provides information
concerning the presence or absence of a pest, the time and location of the observations, host(s)
where appropriate, the damage observed, as well as references or other relevant information
pertaining to a single observation".433

2.141. Pest status is outlined in this ISPM in terms of three categories: (i) presence of the pest,

leading to determinations such as "present in all parts of the country", "present in some areas only",
etc.; (ii) absence of the pest, leading to determinations such as "absent: no pest records", "absent:
pest eradicated", "absent: pest no longer present", etc.; and (iii) transience of the pest, leading to

determinations such as "transient: non-actionable", "transient: actionable, under surveillance", and
"transient: actionable, under eradication".434

2.142. This ISPM also states that "[a]ll importing and exporting countries need information
concerning the status of pests for risk analysis, the establishment of and compliance with import
regulations, and the establishment and maintenance of pest free areas".43>

423 ISPM No. 6, (Exhibit MEX-75), p. 5.

424 [SPM No. 6, (Exhibit MEX-75), pp. 5-7.

425 ISPM No. 6, (Exhibit MEX-75), pp. 7-8.

426 [SPM No. 6, (Exhibit MEX-75), p. 4.

427 Secretaria de la CIPF, Determinacion de la situacion de una plaga en un area, NIMF No. 8 (Roma,
FAO en nombre de la Secretaria de la CIPF, adoptada en 1996, publicada en 2017) (ISPM No. 8),
(Exhibit MEX-76).

428 TSPM No. 8, (Exhibit MEX-76), p. 4.

429 IPPC Secretariat, Determination of pest status in an area, ISPM No. 8 (Rome, FAO on behalf of the
IPPC Secretariat, adopted in 2021, published in 2021) (ISPM No. 8), available at:
https://assets.ippc.int/2021/04/ISPM 08 2021 En.pdf (accessed 30 November 2021).

430 TSPM No. 8 defines a pest record as "documented evidence that indicates the presence or absence of
a specific pest at a particular location and certain time, within an area, usually a country, under described
circumstances". (ISPM No. 8, (Exhibit MEX-76), p. 5).

431 [SPM No. 8, (Exhibit MEX-76), pp. 4-10.

432 ISPM No. 8, (Exhibit MEX-76), p. 4.

433 [SPM No. 8, (Exhibit MEX-76), p. 4.

434 ISPM No. 8, (Exhibit MEX-76), pp. 5 and 7-9.

435 [SPM No. 8, (Exhibit MEX-76), p. 4.
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2.2.2.7 ISPM No. 11: Pest risk analysis for quarantine pests43¢

2.143. ISPM No. 11 was adopted in April 2001; supplements were adopted in 2003 and 2004, and
an annex in 2013.437

2.144. With regard to its scope, this ISPM provides details for the conduct of PRA to determine if
pests are quarantine pests, and describes the integrated processes to be used for risk assessment
as well as the selection of risk management options.438

2.145. In accordance with ISPM No. 11, PRA for quarantine pests follows a process defined by three
stages, which are outlined in the ISPM (initiation, risk assessment and risk management).43°

2.146. According to ISPM No. 11, Stage 1 (initiation) involves identifying the pest(s) and pathways
which are of quarantine concern and should be considered for risk analysis in relation to the identified
PRA area.**® This stage covers initiation points, the identification of a PRA area and information
gathering.44!

2.147. During Stage 2 (risk assessment), ISPM No. 11 calls for the categorization of individual pests
to determine whether the criteria for a quarantine pest are satisfied; the assessment of the
probability of introduction (entry and establishment) and spread of the pest; and the assessment of
its economic consequences.4*?2 The ISPM also includes in this stage the issue of the degree of
uncertainty.43

2.148. According to ISPM No. 11, Stage 3 (pest risk management) involves identifying management
options for reducing the risks identified at Stage 2, and evaluating these options for efficacy,
feasibility and impact, in order to select those that are appropriate.44* ISPM No. 11 also covers, as
part of this stage, level of risk, technical information required, acceptability of risk, identification and
selection of appropriate risk management options, and phytosanitary certificates and other
compliance measures.#4>

2.149. Lastly, ISPM No. 11 addresses PRA documentation requirements.446

2.2.2.8 ISPM No. 32: Categorization of commodities according to their pest risk44?

2.150. ISPM No. 32 was adopted in April 2009.448

2.151. With regard to its scope, this standard provides criteria for NPPOs of importing countries on
how to categorize commodities according to their pest risk when considering import requirements.44°
According to this standard, "[t]he objective of such categorization is to provide importing countries
with criteria to better identify the need for a pathway-initiated [...] PRA and to facilitate the

decision-making process regarding the possible establishment of import requirements". 40

2.152. ISPM No. 32 states that "[t]he concept of categorization of commodities according to their
pest risk takes into account whether the product has been processed, and if so, the method and

436 ISPM No. 11, (Exhibit MEX-77).

437 I[SPM No. 11, (Exhibit MEX-77), p. 5.

438 I[SPM No. 11, (Exhibit MEX-77), p. 5.

439 ISPM No. 11, (Exhibit MEX-77), p. 6.

440 [SPM No. 11, (Exhibit MEX-77), p. 6.

441 ISPM No. 11, (Exhibit MEX-77), pp. 6-10.

442 [SPM No. 11, (Exhibit MEX-77), pp. 6 and 10-22.

443 ISPM No. 11, (Exhibit MEX-77), p. 22.

444 ISPM No. 11, (Exhibit MEX-77), p. 6.

445 ISPM No. 11, (Exhibit MEX-77), pp. 22-27.

446 JSPM No. 11, (Exhibit MEX-77), p. 27.

447 Secretaria de la CIPF, Categorizacién de productos segun su riesgo de plagas, NIMF No. 32 (Roma,
FAO en nombre de la Secretaria de la CIPF, adoptada en 2009, publicada en 2016) (ISPM No. 32),
(Exhibit MEX-78).

448 [SPM No. 32, (Exhibit MEX-78), p. 4.

449 ISPM No. 32, (Exhibit MEX-78), p. 4.

450 [SPM No. 32, (Exhibit MEX-78), p. 4.
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degree of processing to which it has been subjected and the commodity's intended use and the
consequent potential for the introduction and spread of regulated pests".4>!

2.153. ISPM No. 32 identifies four categories that group commodities according to their level of pest
risk (two for processed commodities, two for unprocessed commodities), and provides lists of the
methods of processing and the associated resultant commodities.4>2

2.3 Other factual aspects

2.154. The product at issue, avocado, is described below, as is the pathogen that is a source of
concern for Costa Rica, ASBVd.

2.3.1 The avocado
2.3.1.1 General characteristics

2.155. Avocado (Persea americana Mill.) is a tropical tree native to Mesoamerica*°3, in particular
the central and eastern highlands of Mexico and upland areas of Guatemala.*>* This tree spread to
the south-eastern United States, the West Indies, all of Central America and much of
South America*°®, and is now distributed worldwide.*>® The avocado tree produces the edible tropical
fruit of the same name.4>”

2.156. The avocado belongs to the plant family Lauraceae*>8, which contains just over 50 genera,
including Persea, and approximately 2,200 species, mostly tropical and subtropical ones.*>° The
genus Persea consists of two subgenera, one of which is also called Persea, and which contains just
a few species, including Persea americana, which is commercial avocado.4%0 It is now generally
accepted that avocado may be designated under a single species: Persea americana Mill.461

2.157. Three subspecies or botanical varieties of Persea americana are widely recognized globally:
(i) Persea americana ssp drymifolia, known in horticultural circles as the Mexican ecological or
horticultural race; (ii) Persea americana ssp guatemalensis, known as the Guatemalan race; and
(iii) Persea americana ssp americana, known as the West Indian race.*6?2 The inherent genetic
make-up of the avocado led to the development of these three races, which evolved under different
edaphoclimatic conditions.*%3 The Mexican and Guatemalan races originated and were domesticated
in the highlands of Mexico and Guatemala, respectively, and the West Indian race most likely
originated on the Central American Pacific coast, running from Guatemala to Costa Rica.*%*

451 [SPM No. 32, (Exhibit MEX-78), p. 4.

452 ISPM No. 32, (Exhibit MEX-78), p. 4.

453 Galindo Tovar et al. (2008), (Exhibit MEX-22), p. 441.

454 Asociacion de Productores y Empacadores Exportadores de Aguacate de México (APEAM),

Guia Técnica, (Exhibit MEX-19), p. 1.

455 ], Sanchez Pérez, "Recursos Genéticos de Aguacate (Persea Americana Mill.) y especies afines en
México", Revista chapingo (Serie Horticultura), Vol. 5, NUmero Especial (1999), pp. 7-18 (Sanchez Pérez
(1999)), (Exhibit MEX-26), p. 8.

456 Galindo Tovar et al. (2008), (Exhibit MEX-22), p. 441.

457 México, Secretaria de Economia, Subsecretaria de Fomentos a los Agronegocios (SFA), Monografia de
cultivos (SFA, Crops monograph (2011)), (Exhibit MEX-24), p. 1.

458 Galindo Tovar et al. (2008), (Exhibit MEX-22), p. 442; SFA, Farming monograph (2011),

(Exhibit MEX-24), p. 1; and J.A. Bernal Estrada y C.A. Diaz Diez (eds.), Tecnologia para el Cultivo del Aguacate
(CORPOICA Centro de Investigacion La Selva, Rionegro, Antioquia, Colombia, 2008) (Bernal Estrada and
Diaz Diez (2008)), (Exhibit MEX-181), p. 15.

459 Sdnchez Pérez (1999), (Exhibit MEX-26), p. 7.

460 Sanchez Pérez (1999), (Exhibit MEX-26), p. 8.

461 Bernal Estrada and Diaz Diez (2008), (Exhibit MEX-181), p. 17.

462 Galindo Tovar et al. (2008), (Exhibit MEX-22), p. 443; Sanchez Pérez (1999), (Exhibit MEX-26), p. 9;
and J.M. Cambrén Crisantos, "Similitud genética del viroide de la mancha de sol del aguacate en Michoacan,
México", tesis doctoral, Colegio de Postgraduados (COLPOS) Institucién de Ensefianza e Investigacion en
Ciencias Agricolas (2011) (Cambrén Crisantos (2011)), (Exhibit CRI-10), p. 5.

463 Bernal Estrada and Diaz Diez (2008), (Exhibit MEX-181), p. 23.

464 Sanchez Pérez (1999), (Exhibit MEX-26), p. 9.
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2.158. Avocado is a species with great genetic variability due to open pollination.*%> Over thousands
of years a considerable genetic diversity has evolved in the area where avocados originated, and
there are now tens of thousands of wild trees grown from seeds under a wide variety of ecological
conditions.#66

2.3.1.2 Avocado farming

2.159. Avocado is a relatively new crop, which gained importance from the beginning of the
20th century.46” The most internationally traded avocado races are the Guatemalan and Mexican,
specifically the Hass, Fuerte and Nabal varieties.*%® The Hass cultivar, a mix of different avocado
varieties developed by Rudolph Hass, is considered the most popular variety internationally#6®
because of its sustained yield, its less pronounced alternate bearing cycle, its ability to withstand
transportation, its shelf-life, and the excellent quality of its flesh.#’? In addition, the compact growth
of the tree allows high density planting and facilitates cropping activities.47!

2.160. Mexico is currently the world's leading producer of avocado fruit.4”2 According to FAO data,
Mexico produced 2,184,663 tonnes of avocado in 2018 and 2,300,889 tonnes in 2019, equivalent to
more than 30% of global production for both years. According to the same data, Costa Rica produced
15,000 tonnes of avocado in 2018 and 16,746 tonnes in 2019.473

2.3.1.2.1 Edaphoclimatic conditions

2.161. Avocado trees can be cultivated all year round*’4 and adapt to a wide range of soils, from
sandy to clay, provided there is good internal drainage, a vitally important factor4’> given that they
do not tolerate flooding or soil that is too wet, even for a short time.4’6¢ Avocado trees grow best in
deep, well-drained soils of light texture with a pH that is neutral or slightly acidic, although they can
grow in clay soil or clay loam with good drainage.4””

2.162. Avocados can be grown at altitudes from sea level up to 2,500-3,000 masl.4’8 The three
races have adapted to different altitudes: (i) the Mexican race has adapted to elevations above
2,000 masl, which is the cold thermal floor; (ii) the Guatemalan race has adapted to altitudes
ranging from 800 masl to 2,400 masl, putting it between the moderately cold and temperate thermal

465 Sanchez Pérez (1999), (Exhibit MEX-26), p. 9.

466 Sanchez Pérez (1999), (Exhibit MEX-26), p. 9.

467 B.N. Wolstenholme, "Ecology: Climate and Soils", en B. Schaffer, B.N. Wolstenholme and A.W.
Whiley (eds.), The Avocado: Botany, Production and Uses, 2.2 ed. (CABI, 2013) (Wolstenholme (2013)),
(Exhibit CRI-51), p. 86; and A. Ben-Ya'acov and E. Michelson, "Avocado rootstocks", Horticultural Reviews,
Vol. 17, (1995) (Ben-Ya'acov and Michelson (1995)), (Exhibit CRI-65), p. 4.

468 México, Secretaria de Economia, Direccion General de Industrias Basicas (DGIB), Monografia del
sector aguacate en México: Situacion Actual y Oportunidades de Mercado (2012) (DGIB, Monograph of
Mexico's avocado sector (2012)), (Exhibit MEX-23), p. 4.

469 SFA, Crops monograph (2011), (Exhibit MEX-24), p. 2.

470 J.L. Morales Garcia, M.R. Mendoza Lépez, V.M. Coria Avalos, J.L. Aguirre Montafez, J. de la Luz
Sanchez Pérez, J.A. Vidales Fernandez, L.M. Tapia Vargas, G. Hernandez Ruiz y J.J. Alcantar Rocillo,
"Tecnologia-Produce Aguacate en Michoacan", Vol. 1 (2013) (Morales Garcia et al. (2013)), (Exhibit MEX-27),
p. 3.

47t Morales Garcia et al. (2013), (Exhibit MEX-27), p. 3.

472 Galindo Tovar et al. (2008), (Exhibit MEX-22), p. 441.

473 See FAOSTAT, available at: http://www.fao.org/faostat/en/#data/QC (accessed 30 November 2021).

474 SFA, Crops monograph (2011), (Exhibit MEX-24), p. 1.

475 Bernal Estrada and Diaz Diez (2008), (Exhibit MEX-181), p. 46.

476 C. Landa, "Recomendaciones para cultivar aguacate Hass", La Tribuna (16 de diciembre de 2017)
("Recomendaciones para cultivar aguacate Hass", La Tribuna (2017)), (Exhibit CRI-56), p. 2.

477 DGIB, Monograph of Mexico's avocado sector (2012), (Exhibit MEX-23), p. 4; SFA, Crops monograph
(2011), (Exhibit MEX-24), p. 1. See also "Recomendaciones para cultivar aguacate Hass", La Tribuna (2017),
(Exhibit CRI-56), p. 2; and "Suelo y clima para el cultivo de aguacate en México" plantahass.com (6 de febrero
de 2017) ("Suelo y clima para el cultivo de aguacate en México", plantahass.com (2017)), (Exhibit CRI-57).

478 DGIB, Monograph of Mexico's avocado sector (2012), (Exhibit MEX-23), p. 4; and
Sanchez Pérez (1999), (Exhibit MEX-26), p. 9.
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floors; and (iii) the West Indian race has adapted to elevations between sea level and 800 masl,
which is the warm thermal floor.47°

2.163. According to some scientists, avocado trees grow at minimum temperatures of between 10°C
and 17°C and maximum temperature of between 28°C and 33°C.480 Of the three races: (i) the
Mexican race has adapted to very cold climates, tolerating temperatures as low as 2.2°C, with
optimal temperatures ranging between 5°C and 17°C; (ii) the Guatemalan race has adapted to
subtropical conditions, with optimal temperatures between 4°C and 19°C; and (iii) the West Indian
race has adapted to temperatures between 18°C and 26°C.48!

2.164. With regard to precipitation, avocados require between 1,000 mm and 1,800-2,000 mm of
rain.82 The avocado tree has adapted to humid and semi-humid climates, with marked differences
between rainy and dry seasons.*®3 In turn, the avocado tree is very sensitive to waterlogging, which
leads to root asphyxiation.484

2.3.1.2.2 Recalcitrant nature of avocado seeds

2.165. Avocado is one of the large-seeded, woody perennial plants that has recalcitrant seeds.48>

2.166. Recalcitrant seeds are sensitive to desiccation*® and chilling injury.48” These seeds lose their
ability to germinate when exposed to low humidity.488

2.3.1.2.3 Propagation methods of avocado

2.167. Avocados can propagate: (i) sexually (by seeds); and (ii) vegetatively (by means of cutting,
grafting and in vitro propagation).48°

2.168. Seed propagation is not recommended for commercial farms because of the great variability
that occurs in the crop.4°° Vegetative propagation is the most suitable method for avocado, as it
allows the original characteristics of the commercial varieties or cultivars to be preserved.4!

2.169. The most recommended and widely used propagation method around the world for the
production and marketing of avocado fruit is vegetative propagation by grafting.492 Grafting consists

479 Bernal Estrada and Diaz Diez (2008), (Exhibit MEX-181), p. 45; A. Pérez Santiago, "Generalidades
del cultivo de aguacate (Persea americana)" (2008) (Pérez Santiago (2008)), (Exhibit MEX-21), pp. 11-12; and
"El cultivo de palta o aguacate", Agrotendencia.tv (2018), (Exhibit CRI-2), p. 15.

480 Morales Garcia et al. (2013), (Exhibit MEX-27), p. 2; and E. Campos Rojas, J. Ayala Arreola,

J. Andrés Agustin y M. de la Cruz Espindola Barquera, "Propagacion de Aguacate", SAGARPA-SINAREFI-UACh.
México (2012) (Campos Rojas et al. (2012)), (Exhibits MEX-31 and CRI-4), p. 9.

481 Bernal Estrada and Diaz Diez (2008), (Exhibit MEX-181), p. 45. See also Pérez Santiago (2008),
(Exhibit MEX-21), pp. 11-12.

482 Morales Garcia et al. (2013), (Exhibit MEX-27), p. 2; SFA, Crops monograph (2011),

(Exhibit MEX-24), p. 1; and Campos Rojas et al. (2012), (Exhibits MEX-31 and CRI-4), p. 9.

483 Bernal Estrada and Diaz Diez (2008), (Exhibit MEX-181), p. 45.

484 Bernal Estrada and Diaz Diez (2008), (Exhibit MEX-181), p. 46.

485 R.H. Ellis, "The longevity of seeds", Horticultural Science, Vol. 26, No. 9 (1991), pp. 1119-1125
(Ellis (1991)), (Exhibit MEX-35), p. 1119.

486 Ellis (1991), (Exhibit MEX-35), pp. 1119 and 1121; and H.F. Chin, B. Krishnapillay and P.C.
Stanwood, "Seed Moisture: Recalcitrant vs. Orthodox Seeds", en P.C. Stanwood and M.B. McDonald (eds.),
Seed moisture (Crop Science Society of America, Madison, Wisconsin, 1989) pp. 15-22 (Chin et al. (1989)),
(Exhibit MEX-130), p. 18.

487 Chin et al. (1989), (Exhibit MEX-130), p. 18. See also I.M. Ferrufino Vega, "Efecto de la
deshidratacion sobre la germinacion del litchi (Litchi chinensis Sonn.)" (1999) (Ferrufino Vega (1999)), (Exhibit
MEX-36), p. 5.

488 5 V. Magnitskiy y G.A. Plaza, "Fisiologia de semillas recalcitrantes de arboles tropicales", Agronomia
Colombiana, Vol. 25, No. 1 (2007) pp. 96-103 (Magnitskiy y Plaza (2007)), (Exhibit MEX-38), p. 96.

489 pérez Santiago (2008), (Exhibit MEX-21), p. 23; Bernal Estrada and Diaz Diez (2008),

(Exhibit MEX-181), p. 48; and "El cultivo de palta o aguacate", Agrotendencia.tv (2018), (Exhibit CRI-2), p. 17.

490 pérez Santiago (2008), (Exhibit MEX-21), p. 23; and Bernal Estrada and Diaz Diez (2008),

(Exhibit MEX-181), p. 48.

491 Bernal Estrada and Diaz Diez (2008), (Exhibit MEX-181), p. 50.

492 pérez Santiago (2008), (Exhibit MEX-21), p. 23; Bernal Estrada and Diaz Diez (2008), (Exhibit
MEX-181), p. 49; "El cultivo de palta o aguacate", Agrotendencia.tv (2018), (Exhibit CRI-2), p. 17; and
Instituto para la Innovacion Tecnoldgica en Agricultura (INTAGRI), Injerto en Aguacate, Articulos Técnicos de
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of joining two parts from different plants, known as the rootstock or stock and the scion, in such a
manner that they grow and develop as a single plant.*°3 This propagation method involves grafting
the scion of a variety with desirable commercial characteristics onto a rootstock of a variety that has
desirable agronomic characteristics, such as disease resistance or vigour.4®* Two of the grafting
methods used are: (i) seedling rootstock; and (ii) clonal rootstock.*°>

2.170. The first grafting method, i.e. seedling rootstock, uses selected seed-propagated
rootstocks.#?® These rootstocks are also known as natural rootstocks.4°” The commercial propagation
of avocado cultivars is generally carried out through grafting on natural rootstocks, grown from
seeds.*98 This type of rootstock is highly heterozygous which reflects the non-uniform behaviour of
grafted plants.49°

2.171. The second grafting method, i.e. clonal rootstock propagation, is the practice that offers the
greatest uniformity>%°, and its behaviour in field conditions is very homogeneous.>°! Some consider
the clonal propagation of rootstock to be the trend of the future.>°? However, clonal rootstocks are
more expensive to buy.%03

2.172. Grafting can be done in the nursery or at the final planting site, but it is recommended to do
it in the nursery.>%* The nursery is the place where the selected plants to be grafted are kept, before
being taken to the field.>0>

2.3.2 Avocado sunblotch viroid (ASBVd)
2.3.2.1 Description of the basic characteristics of ASBVd

2.173. Viroids are the smallest known subcellular pathogens and are composed of a circular
single-stranded RNA molecule, of between 246 and 434 nucleotides and a compact secondary
structure.5% Viroids might have appeared very early in evolution and could represent the world that
presumably preceded our current world based on deoxyribonucleic acid (DNA) and proteins.>%7
Viroids do not encode proteins and replicate autonomously when inoculated into their host plants.>8

INTAGRI, Serie Frutales, No. 44 (2018) (INTAGRI, Grafting Avocado (2018)), (Exhibit CRI-3), p. 3. See also
responses of Pablo Cortese, Ricardo Flores Pedauyé and Fernando Pliego Alfaro to Panel question No. 1 for the
experts.

493 INTAGRI, Grafting Avocado (2018), (Exhibit CRI-3), p. 3.

494 See Bernal Estrada and Diaz Diez (2008), (Exhibit MEX-181), pp. 50-51; and "El cultivo de palta o
aguacate", Agrotendencia.tv (2018), (Exhibit CRI-2), p. 17. See also Pablo Cortese's response to Panel
question No. 1 for the experts.

495 Ben-Ya'acov and Michelson (1995), (Exhibit CRI-65), p. 6. See also Fernando Pliego Alfaro's
response to Panel question No. 1 for the experts.

496 Bernal Estrada and Diaz Diez (2008), (Exhibit MEX-181), pp. 48 and 50.

497 See INTAGRI, Grafting Avocado (2018), (Exhibit CRI-3), p. 4.

498 Campos Rojas et al. (2012), (Exhibits MEX-31 and CRI-4), p. 8; and INTAGRI, Grafting Avocado
(2018), (Exhibit CRI-3), p. 4.

499 Campos Rojas et al. (2012), (Exhibits MEX-31 and CRI-4), p. 21. See also Ben-Ya'acov and
Michelson (1995), (Exhibit CRI-65), p. 23.

500 Campos Rojas et al. (2012), (Exhibits MEX-31 and CRI-4), pp. 21 and 25; and Ben-Ya'acov and
Michelson (1995), (Exhibit CRI-65), pp. 26-27 and 30. See also Bernal Estrada and Diaz Diez (2008),

(Exhibit MEX-181), p. 50.

501 INTAGRI, Grafting Avocado (2018), (Exhibit CRI-3), p. 4.

502 Campos Rojas et al. (2012), (Exhibits MEX-31 and CRI-4), p. 21; A.A. Ernst, A.W. Whiley and
G.S. Bender, "Propagation”, en B. Schaffer, B.N. Wolstenholme and A.W. Whiley (eds.), The Avocado: Botany,
Production and Uses, 2.2 ed. (CAB International, 2013), pp. 234-267 (Ernst et al. (2013)), (Exhibit MEX-254);
and Ben-Ya'acov and Michelson (1995), (Exhibit CRI-65), p. 23.

503 INTAGRI, Grafting Avocado (2018), (Exhibit CRI-3), p. 4. See also Fernando Pliego Alfaro's response
to Panel question No. 1 for the experts.

504 pérez Santiago (2008), (Exhibit MEX-21), p. 25.

505 Bernal Estrada and Diaz Diez (2008), (Exhibit MEX-181), p. 58.

506 Saucedo Carabez et al. (2019), (Exhibit MEX-175), p. 4.

507 Saucedo Carabez et al. (2019), (Exhibit MEX-175), p. 4.

508 G.N. Agrios, "Enfermedades de las plantas causadas por virus" en Fitopatologia (Editorial Limusa
S.A., 1995), pp. 726-733 (Agrios (1995)), (Exhibit MEX-57), p. 726; H. Beltran Pefia, "El viroide de la mancha
de sol del aguacate en Michoacan: Deteccién y manejo", tesis doctoral, Colegio de Postgraduados (COLPOS)
Institucién de Ensefianza e Investigacion en Ciencias Agricolas, marzo de 2013 (Beltran Pefia (2013)),
(Exhibit MEX-63), p. 5; and Saucedo Carabez et al. (2019), (Exhibit MEX-175), p. 4.
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Viroids are pathogenic biological agents exclusive to the plant kingdom and are grouped into two
families, one of which, Avsunviroidae®®®, is the one to which Avocado sunblotch viroid (ASBVd)
belongs.>10

2.174. ASBVd is a species of viroid composed of a circular single-stranded RNA molecule of 247
nucleotides®!! that replicates in the chloroplast.512 ASBVd is the causal agent of sunblotch disease.>!3

2.175. The first reports of the existence of ASBVd date back to early 1914, when Carter Barrett
reported observing symptoms of sunblotch disease that same year in Altadena, California,
United States.>!4 University of California professor, J. Eliot Coit documented sunblotch disease for
the first time in 1928 in an article, in which he described it as a physiological disease and named it
"sun-blotch" because he thought the symptoms were a direct result of sunburn.55 The first studies
of the disease's causal agent were carried out in 1928, following the publication of Professor Coit's
article.>'® In 1931, W.T. Horne and E.R. Parker described the pathology as a disease transmitted
through grafts.>!” Later, J.M. Wallace and R.]. Drake studied the seed transmission of the disease.>8
During the period 1970-1980, laboratory evidence suggested and then confirmed that the causal
agent of sunblotch is a viroid.>1°

2.176. With regard to its current geographical distribution, ASBVd is present in America, Europe,
Asia, Africa and Oceania.>20

2.177. In terms of its hosts, ASBVd affects only the avocado tree and fruit and no other genera of
trees or fruit>2!, although it has been confirmed experimentally that other species of the family

509 Saucedo Carabez et al. (2019), (Exhibit MEX-175), p. 4.

510 A D.W. Geering, "A review of the status of Avocado sunblotch viroid in Australia", Australasian Plant
Pathology, Vol. 47, No. 6 (2018), pp. 555-559 (Geering (2018)), (Exhibit MEX-43), p. 555; and Cambrdn
Crisantos (2011), (Exhibit CRI-10), p. 9.

511 Saucedo Carabez et al. (2014), (Exhibit MEX-45), p. 800; Semancik and Szychowski (1994),
(Exhibit MEX-52), pp. 1543-1549; Servicio Nacional de Sanidad, Inocuidad y Calidad Agroalimentaria
(SENASICA), Ficha Técnica-Avocado sunblotch viroid (SENASICA, Datasheet), (Exhibit MEX-59), p. 6; D.
Ncango, Z. Dlamini and N. Zulu, "An overview of avocado sunblotch viroid disease in South Africa from 2008 to
2013", South African Avocado Growers' Association Yearbook, Vol. 37 (2014) (Ncango et al. (2014)),

(Exhibit CRI-8), p. 69; and Cambroén Crisantos (2011), (Exhibit CRI-10), p. 27.

512 Saucedo Carabez et al. (2014), (Exhibit MEX-45), p. 801.

513 Beltran Pefia (2013), (Exhibit MEX-63), p. 7; and P. Palukaitis, A.G. Rakowski, D.McE. Alexander and
R.H. Symons, "Rapid indexing of the sunblotch disease of avocados using a complementary DNA probe to
avocado sunblotch viroid", Annals of Applied Biology, Vol. 98 (1981), pp. 439-449 (Palukaitis et al. (1981)),
(Exhibit MEX-193), p. 440. See also Pablo Cortese's response to Panel question No. 29 for the experts;
Mexico's comments on the experts' responses to Panel question No. 29 for the experts; and Costa Rica's
comments on the experts' responses to Panel questions Nos. 29 and 30 for the experts.

514 Whitsell (1952), (Exhibit MEX-42).

515 Coit (1928), (Exhibit CRI-9), p. 4. See also Whitsell (1952), (Exhibit MEX-42); and Ncango et al.
(2014), (Exhibit CRI-8), p. 69.

516 Horne and Parker (1931), (Exhibit CRI-123). See also Whitsell (1952), (Exhibit MEX-42); and
Ncango et al. (2014), (Exhibit CRI-8), p. 69.

517 Saucedo Carabez, et al. (2014), (Exhibit MEX-45), p. 800.

518 .M. Wallace and R.]. Drake, "A high rate of seed transmission of avocado sun-blotch virus from
symptomless trees and the origin of such trees", Phytopathology, Vol. 52 (1962), pp. 237-241 (Wallace and
Drake (1962)), (Exhibit MEX-285).

519 palukaitis et al. (1981), (Exhibit MEX-193), pp. 439-440; Desjardins (1987), (Exhibit CRI-101), p.
299; Dale and Allen (1979), (Exhibit CRI-115); Mohamed and Thomas (1980), (Exhibit CRI-125), p. 157; and
P. Palukaitis, T. Hatta, D.McE. Alexander and R.H. Symons, "Characterization of a viroid associated with
Avocado sunblotch disease", Virology, Vol. 99 (1979), pp. 145-151 (Palukaitis et al. (1979)),

(Exhibit CRI-129), p. 145.

520 Saucedo Carabez et al. (2014), (Exhibit MEX-45), p. 800; Saucedo Carabez et al. (2019),

(Exhibit MEX-175), p. 6; and Organizacién Europea y Mediterranea de Proteccién de las Plantas (EPPO) Global
Database, Avocado sunblotch viroid (ASBVDO) World distribution (2019) (EPPO Global Database, World
distribution (2019)), (Exhibit MEX-48).

521 Geering (2018), (Exhibit MEX-43), p. 3. See also the responses of Pablo Cortese, Ricardo Flores
Pedauyé and Fernando Pliego Alfaro to Panel question No. 74(a) for the experts.
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Lauraceae may act as hosts.>22 ASBVd is systemic in all the plant's tissues.>23 However, ASBVd can
be irregularly distributed in the host's tissues®2* and its concentration can vary between branches.>25

2.178. ASBVd affects all avocado cultivars, in other words, all varieties of avocados are susceptible
to ASBVd and there are no resistant varieties.>2¢ However, different varieties might have a different
response against the disease®?’, or, in other words, the severity of symptom onset may be affected
by the cultivar.528

2.3.2.2 Symptoms of ASBVd

2.179. The alterations caused by ASBVd vary according to and are influenced by the cultivar,
environmental conditions and the variants of the viroid.>2°

2.180. Small changes in the nucleotide sequence of the viroid can affect symptom expression.530
There are at least three variants of ASBVd, categorized according to the symptoms they produce:
ASBVd-B (which produces bleaching); ASBVd-V (which produces variegation); and ASBVd-Sc (which
does not produce visible symptoms).>3!

2.181. Affected trees present the following visible symptoms:

a. Onthe branches and stems: narrow white, yellow or pink streaks, on the surface or slightly
depressed, appear on green twigs and young stems.>32

b. On the leaves: bleached or chlorotic areas may form initially around the leaf veins and this
may progress to complete chlorosis or bleaching, with leaves becoming deformed.>33
Distorted and variegated areas may also develop from the central vein, which may
progress and deform the entire leaf blade.>34

c. On the fruit: lesions and discolouration of the fruit, sunken white, yellow or pink blotches
or streaks.>35 The fruit are usually small and deformed.>36

522 1,S. Semancik, "Avocado sunblotch viroid", en A. Hadidi, R. Flores, J.W. Randles and
J.S. Semancik (eds.), Viroids (CSIRO Publishing: Melbourne, Australia, 2003), pp. 171-177 (Semancik (2003)),
(Exhibit MEX-46), p. 172; R.P. Singh, K.F.M. Ready and X. Nie, "Biology", en A. Hadidi, R. Flores, J.W. Randles
and 1.S. Semancik (eds.), Viroids (CSIRO Publishing: Melbourne, Australia, 2003), pp. 30-48 (Singh et al.
(2003)), (Exhibit MEX-50), pp. 30-31; Saucedo Carabez et al. (2019), (Exhibit MEX-175), p. 5; Desjardins
(1987), (Exhibit CRI-101), p. 300; and Hadidi et al. (2003), (Exhibit CRI-121), p. 172.

523 Ploetz et al. (2011), (Exhibit MEX-56), p. 6.See the responses of Pablo Cortese, Ricardo Flores
Pedauyé and Fernando Pliego Alfaro to Panel question No. 34(d) for the experts.

524 Semancik and Szychowski (1994), (Exhibit MEX-52), p. 1548.

525 Ploetz et al. (2011), (Exhibit MEX-56), p. 6; and Luttig and Manicom (1999), (Exhibit MEX-69), p. 7.

526 Saucedo Carabez et al. (2014), (Exhibit MEX-45), p. 3; and Laboratorio Nacional de
Geoprocesamiento de Informacion Fitosanitaria (LaNGIF), "Analisis Epidemioldgico de la mancha de sol de
aguacate — Avocado Sun Blotch Viroid (ASBVd)" (LaNGIF, ASBVd Epidemiological Analysis (2009)),
(Exhibit MEX-54), p. 85. See also responses of Ricardo Flores Pedauyé and Pablo Cortese to Panel question
No. 25(c) for the experts.

527 Saucedo Carabez et al. (2019), (Exhibit MEX-175), pp. 5 and 8. See also Pablo Cortese's response to
Panel question No. 25(c) for the experts.

528 Fernando Pliego Alfaro's response to Panel question No. 25(c) for the experts.

529 ploetz et al. (2011), (Exhibit MEX-56), p. 6; Saucedo Carabez et al. (2019), (Exhibit MEX-175), p. 3;
and Ncango et al. (2014), (Exhibit CRI-8), p. 69.

530 ploetz et al. (2011), (Exhibit MEX-56), p. 6; and Ncango et al. (2014), (Exhibit CRI-8), p. 69.

531 Semancik and Szychowski (1994), (Exhibit MEX-52), p. 1543; and Ncango et al. (2014),
(Exhibit CRI-8), p. 69.

532 plpetz et al. (2011), (Exhibit MEX-56), p. 6.

533 ploetz et al. (2011), (Exhibit MEX-56), p. 6. See also Saucedo Carabez et al. (2014),
(Exhibit MEX-45), p. 801.

534 Saucedo Carabez et al. (2019), (Exhibit MEX-175), p. 3.

535 Ploetz et al. (2011), (Exhibit MEX-56), p. 6. See also Desjardins (1987), (Exhibit CRI-101), p. 302.

536 pPloetz et al. (2011), (Exhibit MEX-56), p. 6.
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d. On the bark on the trunk of larger branches: rectangular cracked or checked appearance,
also known as "alligator skin" or "crocodile skin".537538,

2.182. Severely affected trees are often underdeveloped, sparsely foliated and stunted.>3°

2.183. As secondary symptoms in older parts of the trees, it is reported that tissue surfaces dry,
crack and darken sooner than the surfaces of normal trees.>40

2.184. With regard to the appearance of visible symptoms, the climate influences symptom
expression, with fewer symptoms at lower temperatures.>*! Viroids are warm climate pathogens, as
warm temperatures trigger their symptoms. ASBVd likes temperatures ranging between 18°C and
3zoc_542

2.3.2.3 Transmission of ASBVd

2.185. ASBVd can be transmitted through: (i) vegetative propagation (grafting); (ii) seeds;
(iii) pollen; (iv) natural root grafting; (v) mechanical transmission from using contaminated tools.>*3
There are no known insect vectors of ASBVd.>#4

2.3.2.4 Methods for the detection and diagnosis of ASBVd

2.186. A practical method of diagnosing ASBVd is by identifying typical symptoms in fruits.
Moreover, when there is a marked reduction in the yield of a seemingly normal tree, it could be
caused by the symptomless strain of ASBVd.>*> However, diagnosis based on symptoms is not
reliable, so other sensitive diagnostic techniques are necessary to determine the health status of the
tree.>46

2.187. There are different molecular detection techniques, based on detecting the genome of
ASBVd>%, and satellite detection of ASBVd:

a. The hybridization technique, including the dot-blot procedure, whereby sap extract is
hybridized by applying a nucleic acid solution to a solid support, such as nitrocellulose or
nylon membranes, and viroid RNA is detected and quantified>8;

537 Ploetz et al. (2011), (Exhibit MEX-56), p. 6; Saucedo Carabez et al. (2019), (Exhibit MEX-175), p. 3;
and S. Ochoa Ascencio, "Enfermedades nuevas, emergentes y amenazantes", IV Congreso Latinoamericano del
Aguacate, San José, Costa Rica, 23-25 de julio 2013 (Ochoa Ascencio (2013)), (Exhibit CRI-11), p. 59.

538 ploetz et al. (2011), (Exhibit MEX-56), p. 6; LaNGIF, ASBVd Epidemiological Analysis (2009),
(Exhibit MEX-54), pp. 82-84; Saucedo Carabez et al. (2014), (Exhibit MEX-45), p. 801; and Desjardins (1987),
(Exhibit CRI-101), pp. 300-302. See also the experts' responses to Panel question No. 30 for the experts.

539 Ploetz et al. (2011), (Exhibit MEX-56), p. 6. See also Pablo Cortese's response to Panel question
No. 30 for the experts.

540 | aNGIF, ASBVd Epidemiological Analysis (2009), (Exhibit MEX-54), p. 84.

541 Campos et al. (2011), (Exhibit MEX-51), p. 2.

542 Campos et al. (2011), (Exhibit MEX-51), p. 2. See also responses of Pablo Cortese, Ricardo Flores
Pedauyé and Fernando Pliego Alfaro to Panel question No. 36 for the experts.

543 Ploetz et al. (2011), (Exhibit MEX-56), p. 6; Beltran Pefia (2013), (Exhibit MEX-63), p. 9; SENASICA,
Datasheet, (Exhibit MEX-59), p. 8; Schnell et al. (1997), (Exhibit MEX-68), p. 1023; and Desjardins (1987),
(Exhibit CRI-101), pp. 304-305. See also responses of Pablo Cortese, Ricardo Flores Pedauyé and Fernando
Pliego Alfaro to Panel question No. 26 for the experts.

544 Beltran Pefa (2013), (Exhibit MEX-63), p. 9; Ploetz et al. (2011), (Exhibit MEX-56), p. 6;

Schnell et al. (1997), (Exhibit MEX-68), p. 1023; and Ncango et al. (2014), (Exhibit CRI-8), p. 69.

545 Semancik (2003), (Exhibit MEX-46), p. 173; and LaNGIF, ASBVd Epidemiological Analysis (2009),
(Exhibit MEX-54), p. 84. See also Saucedo Carabez et al. (2019), (Exhibit MEX-175), p. 8.

546 Saucedo Carabez et al. (2019), (Exhibit MEX-175), p. 8.

547 H-P. Muhlbach, U. Weber, G. Gdmez, V. Pallds, N. Duran-Vila and A. Hadidi, "Molecular
Hybridization", en A. Hadidi, R. Flores, J.W. Randles and ].S. Semancik (eds.), Viroids (CSIRO Publishing:
Melbourne, Australia, 2003), pp. 103-114 (Mihlbach et al. (2003)), (Exhibit MEX-66), p. 103.

548 M{ihlbach et al. (2003), (Exhibit MEX-66), p. 107.
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b. Polyacrylamide gel electrophoresis (PAGE), whereby infected avocado tissue is extracted,
and the viroid is detected by applying the polyacrylamide gel indexing method>4°;

c. The methods amplify the signal to levels detectable through a reverse transcriptase -
polymerase chain reaction (RT-PCR) assay, which consists of reverse transcription and
DNA amplification of the viroid>9;

d. The satellite technique, whereby the spectral reflectance of satellite images is used to
differentiate between infected avocado trees and healthy trees.>>!

2.188. All three ASBVd variants can be detected using molecular laboratory techniques.>>2 Of the
diagnostic methods, molecular hybridization and polymerase chain reaction (PCR) techniques have
generated greatest interest in the field of plant virology diagnosis.>>3

3 PARTIES' REQUESTS FOR FINDINGS AND RECOMMENDATIONS

3.1. Mexico requests that the Panel find that the measures described by Costa Rica above are
inconsistent with Costa Rica's obligations under Articles 1.1, 2.1, 2.2, 2.3, 3.1, 3.3, 5.1, 5.2, 5.3,
5.5, 5.6 and 6.1 of the SPS Agreement and Articles III:4 and XI:1 of GATT 1994. Mexico further
requests, pursuant to Article 19.1 of the DSU, that the Panel recommend that Costa Rica bring its
measures into conformity with its WTO obligations.

3.2. Costa Rica requests that the Panel reject Mexico's claims in this dispute in their entirety.

4 ARGUMENTS OF THE PARTIES

4.1. The arguments of the parties are reflected in their executive summaries, provided to the Panel
in accordance with paragraph 23 of the Working Procedures adopted by the Panel (see Annexes B-1
and B-2).

5 ARGUMENTS OF THE THIRD PARTIES

5.1. The arguments of Canada and the European Union are reflected in their executive summaries,
provided in accordance with paragraph 26 of the Working Procedures adopted by the Panel
(see Annexes C-1 and C-2).

6 INTERIM REVIEW

6.1 Introduction

6.1. On 30 November 2021, the Panel issued its Interim Report to the parties. On
21 December 2021, Mexico and Costa Rica submitted their written requests for the review of certain

aspects of the Interim Report. On 14 January 2022, the parties submitted their comments on each
other's requests for the review of certain aspects of the Interim Report.

549 LaNGIF, ASBVd Epidemiological Analysis (2009), (Exhibit MEX-54), p. 84; and J.G. Utermohlen,
"A polyacrylamide gel electrophoresis index method for Avocado Sunblotch", Plant Disease, Vol. 65,

No. 10 (1981), pp. 800-802 (Utermohlen (1981)), (Exhibit MEX-67).

550 Luttig and Manicom (1999), (Exhibit MEX-69), pp. 56 and 60. See also Ricardo Flores Pedauyé's
response to Panel question No. 55 for the experts.

551 H, Beltran Pefia, J. Soria Ruiz, D. Téliz Ortiz, D.L. Ochoa Martinez, C. Nava Diaz y S. Ochoa Ascencio,
"Deteccidn satelital y molecular del viroide de la mancha de sol del aguacate (Avocado Sunblotch Viroid,
ASBVd)", Revista Fitotecnia Mexicana, Vol. 37, No. 1 (2014), pp. 21-29 (Beltran Pefia et al. (2014)),
(Exhibit MEX-55); and Beltran Pefia (2013), (Exhibit MEX-63).

552 Semancik and Szychowski (1994), (Exhibit MEX-52), p. 1546; and Semancik (2003),

(Exhibit MEX-46), p. 174. See also Ricardo Flores Pedauyé's response to Panel question No. 43(b) for the
experts.

553 Mihlbach et al. (2003), (Exhibit MEX-66), p. 103. See also Fernando Pliego Alfaro's response to
Panel question No. 54 for the experts.
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6.2. In accordance with Article 15.3 of the DSU, this section of the Report sets out the Panel's
response to the parties' requests made at the interim review stage.

6.3. The parties' requests for substantive modifications are discussed by the Panel below. In addition
to the analysis of these requests, corrections were made for typographical and other non-substantive
errors in the Report, including those identified by the parties. The numbering of some of the
paragraphs and footnotes in the Final Report has changed from the numbering in the Interim Report.
The analysis below refers to the numbering in the Interim Report if it has not changed, and, where
it differs, reference is made to the corresponding numbering in the Final Report.

6.2 Request for review concerning Costa Rica's comments on the inputs provided by the
expert Ricardo Flores Pedauyé

6.4. With regard to paragraph 1.93 and footnote 951, in which the Panel refers to Costa Rica's
comment on the weight that should be given to the contributions of the expert Ricardo Flores
Pedauyé, Costa Rica considers that its comment could be more accurately reflected. Costa Rica
requests that the language of this paragraph and of the footnote be supplemented with the parts of
its comments that it considers are not reflected. Costa Rica also asserts that it made its comment in
its email of 21 January 2021, not 19 January 2021.

6.5. Mexico states that the Panel's reference to the date is correct; that it has no objection to the
inclusion in paragraph 1.93 of the language proposed by Costa Rica, except for the term "explain";
and that it rejects the proposed edits to footnote 951, as it considers the text thereof to be
sufficiently clear. In Mexico's view, while the inputs of Mr Flores Pedauyé were not discussed during
the hearings, they were the subject of various written exchanges with the Panel and the parties.

6.6. The Panel observes that the Panel's reference to Costa Rica's email of 19 January 2021 in
paragraph 1.93 is correct. The Panel notes that on 21 January 2021, Costa Rica reiterated its
comment on the inputs provided by Ricardo Flores Pedauyé, and elaborated thereon. In order to
accommodate Costa Rica's request for review, the Panel has added a new paragraph 1.95 containing
the remarks made by Costa Rica in its email of 21 January 2021.

6.7. The Panel has accepted the addition requested by Costa Rica to footnote 951, taking into
consideration its comments of 21 January 2021. As a result of these changes, the Panel has provided
some clarification on its view regarding the inputs of Mr Flores Pedauyé.

6.3 Requests for review concerning whether Mexico has demonstrated that ASBVd is
present in Costa Rica

6.3.1 Section 7.3

6.8. Mexico requests the Panel to conduct a review regarding section 7.3, in which the Panel
concludes that Mexico has failed to demonstrate, as a matter of fact, that ASBVd is present in
Costa Rica. Mexico refers in particular to paragraph 7.279, and asserts that in matters of plant and
animal health, it is the importing countries that bear the initial burden of determining pest status in
an area of their territory, which is why the burden of proof in respect of section 7.3 must be analysed
in this context. Mexico states that the determination of pest status in an area cannot be imposed on
exporting countries, as, in making such a determination, they would be encroaching upon the
sovereignty of the importing country. According to Mexico, this assertion is supported by the remarks
of the expert, Pablo Cortese, who pointed out that absence of evidence is not evidence of absence,
meaning that the NPPO is required to seek information pertaining to the risk and the pest being
prioritized. Mexico adds that it can only infer, but not assert or prove, that the viroid is present in
Costa Rica. Mexico submits that the facts and arguments presented throughout this dispute
nevertheless confirm that the general surveillance activities with respect to ASBVd carried out by
Costa Rica are not sufficient to enable Costa Rica to substantiate the determination of absence of
ASBVd in its territory, and therefore it does not meet its burden of proof in demonstrating the
absence of ASBVd in its territory.

6.9. Costa Rica does not share Mexico's assessment, and states that Mexico has asserted that ASBVd
is present in Costa Rica. According to Costa Rica, the burden of proving that assertion therefore lies
with Mexico. Costa Rica states that nothing in the SPS Agreement imposes on importing countries
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the initial burden of demonstrating their phytosanitary status; and that accepting Mexico's premise
would lead to the result that, in any dispute under the SPS Agreement, the initial burden of proof
would be shifted to the responding party, which, in Costa Rica's view, would be contrary to the
burden of proof guidelines established by case law.

6.10. As explained by the Panel in section 7.1.3, the burden of proof rests upon the party asserting
a fact. In its request for interim review, Mexico states that it can only infer, but not assert or prove,
that the viroid is present in Costa Rica. The Panel notes that Mexico asserted during the proceedings
that there is evidence from which it can be inferred that ASBVd is present in Costa Rica. However,
throughout the dispute, Mexico equates this "inference" that ASBVd is present in Costa Rica with
asserting or proving that ASBVd is present in Costa Rica, by basing some of its arguments on the
premise that ASBVd is present in Costa Rica.>>* The Panel cannot accept Mexico's arguments based
on the premise that ASBVd is present in Costa Rica, if Mexico has failed to demonstrate, as a matter
of fact, that ASBVd is present in Costa Rica.

6.11. Accordingly, Mexico bears the burden of proving the fact that it asserts in the present dispute
settlement proceedings. The Panel therefore does not consider it appropriate to review section 7.3
in light of Mexico's assertion that in matters of plant and animal health, it is the importing countries
that bear the initial burden of determining pest status in an area of their territory.

6.12. In light of Mexico's request for review, the Panel has adjusted paragraph 7.279 to reflect the
remarks made in the paragraph above. In paragraphs 7.280, 7.303 and 7.310, the Panel has
emphasized that Mexico bears the burden of demonstrating the fact it asserts in these dispute
settlement proceedings.

6.3.2 Paragraph 7.286

6.13. Mexico requests this Panel to modify the wording of paragraph 7.286 so that it expressly refers
to what the expert, Pablo Cortese, said in his response to Panel question No. 77.

6.14. Costa Rica considers that the Panel's assessment correctly reflects the remarks made by
Mr Cortese, and notes that in his response to additional Panel question No. 1, the expert stated that
the affidavits submitted by Mexico were not "officially validated" sources.

6.15. The Panel notes that, with respect to Exhibits MEX-93, MEX-94, MEX-95 and MEX-96, in
addition to Mr Cortese's response to Panel question No. 77, paragraph 7.286 cites Mr Cortese's
response to additional Panel question No. 1 for the expert. Therefore, paragraph 7.286 correctly
reflects the expert's view, and does not need to be modified.

6.3.3 Paragraph 7.295

6.16. Mexico requests the Panel to conduct a review of its conclusion in paragraph 7.295 that Mexico
fails to explain what evidence of the presence of ASBVd in Costa Rica the cited documents contain.
Mexico considers this assertion to be erroneous, since, according to Mexico, throughout its written
submissions it spells out why the exhibits corresponding to Sampling survey 2014 (MEX-64) and
Sampling survey 2015-2016 (MEX-65), in containing errors in their methodology, make it possible

554 For example, in its claim under Article 5.1 of the SPS Agreement, Mexico asserts that it "presented
conclusive evidence demonstrating that the disease and the pathogenic agent have been present in Costa
Rica." (Mexico's first written submission, para. 461). As part of that claim, Mexico also submits that Costa Rica
failed to consider the circumstances that had a direct impact on the outcome of the risk assessments, such as
"the presence of sunblotch and ASBVd in Costa Rica". (Mexico's first written submission, para. 386). In its
claim under Article 5.5, Mexico asserts that, "[i]f we consider the viroid to be present in both territories,
distinctions in the regulations aimed at fruit from Mexico and the absence of regulation for Costa Rican avocado
producers point to unjustifiable or arbitrary differences." (Mexico's first written submission, para. 537). In its
claim under Article 6.1, Mexico submits that the measures Costa Rica imposed on Mexico and other
avocado-producing countries would need to be attenuated for the following reasons: "[i]n the avocado-
producing areas of Costa Rica's territory, signs have also been found of the presence of ASBVd in areas where
avocados are produced." (Mexico's first written submission, para. 607). In its claim under Article 3.1 of the SPS
Agreement, Mexico states that "[t]he laboratory analysis results for the first sampling survey show the
presence of ASBVd and sunblotch disease in Costa Rica, and yet Costa Rica continues to assert the absence
thereof." (Mexico's second written submission, para. 297).
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to infer that ASBVd is present in Costa Rica. Mexico refers to various paragraphs in its written
submissions.

6.17. Costa Rica considers the Panel's conclusion in paragraph 7.295 to be correct, since the
documents corresponding to Sampling survey 2014 (MEX-64) and Sampling survey 2015-2016
(MEX-65) do not contain evidence of the presence of ASBVd in Costa Rica. Costa Rica submits that
what Mexico is doing is asserting that Costa Rica's alleged errors in methodology make it possible
to infer that ASBVd is present in Costa Rica, which, in Costa Rica's view, is, in probative terms, very
different to positively demonstrating the presence of the viroid in Costa Rica.

6.18. The Panel notes that Mexico, in its request for review concerning paragraph 7.295, refers to
paragraphs in its written submissions in which it addresses the errors that it believes exist in Costa
Rica's sampling methodology. In paragraph 7.295, the Panel analyses Exhibits MEX-64 and MEX-65
as part of the evidence that Mexico identifies as evidence from which it can be inferred that ASBVd
is present in Costa Rica, with Mexico describing these exhibits in this context as the "results of the
laboratory analysis of samples taken in 2014 and 2015-2016 in Costa Rica". The Panel observes that
Exhibits MEX-64 and MEX-65 contain neither laboratory analysis results nor any other information
indicating that ASBVd is present in Costa Rica. In order to further clarify its explanation, the Panel
has adjusted paragraph 7.295.

6.3.4 Paragraph 7.301 of the Interim Report

6.19. Costa Rica refers to the Panel's comment in paragraph 7.301 of the Interim Report that nor
can it corroborate the follow-up that Costa Rica gave to the tree sampled and georeferenced by
Dr Obregdn. In Costa Rica's view, this paragraph could be more precise. According to Costa Rica, it
is not clear to whom the term "nor" refers, since, in the paragraph in question, the expert Pablo
Cortese gives his opinion on the laboratory analysis of the assays submitted by Mexico, which was
conducted in a laboratory (LADIFIT) in Mexico, and not in Costa Rica. Costa Rica submits that Mr
Cortese is giving his opinion on Mexico's actions, not on Costa Rica's actions.

6.20. Costa Rica further considers that the Panel can corroborate the follow-up that Costa Rica gave
to the tree sampled and georeferenced by Dr Obregdn, and refers to paragraph 7.756, in which the
Panel describes Exhibit CRI-18. Costa Rica requests the Panel to consider modifying paragraph 7.301
of the Interim Report by including that description and by removing the sentence that reads "[n]or
can the Panel corroborate the follow-up that Costa Rica gave to the tree sampled and georeferenced
by Dr Obregén."

6.21. Mexico considers Costa Rica's comment to be irrelevant, since the term "nor" refers to the
opinion formed by the Panel after reviewing the parties' evidence and Pablo Cortese's responses.
According to Mexico, Costa Rica failed to provide sufficient evidence to demonstrate the traceability
of the samples, or with respect to the follow-up that the SFE gave to the tree infected with ASBVd,
so including the text proposed by Costa Rica would amount to this Panel making a factual finding
without a proper basis. Mexico adds that the facts and exhibits submitted by Costa Rica are referred
to by the Panel in paragraphs 7.275 through 7.278; that Dr Obregdn's report is cited specifically in
paragraph 7.277(b); and that paragraph 7.301 of the Interim Report contains part of the Panel's
assessment regarding some of the responses provided by Mr Cortese.

6.22. The Panel observes that while Costa Rica refers to the description of Exhibit CRI-18 in
paragraph 7.756, the same exhibit is also described in paragraph 7.298, which precedes
paragraph 7.301 of the Interim Report. Therefore, the Panel does not consider the addition
requested by Costa Rica to be necessary.

6.23. In light of Costa Rica's comment that the Panel can corroborate the follow-up that Costa Rica
gave to the tree sampled and georeferenced by Dr Obregén, the Panel considers it relevant to make
some additional remarks. Exhibit CRI-18 contains a sampling record dated 10 December 2015 for a
sample the seal of which is found in Annex 9 to Costa Rica's response to the Panel's information
request of 3 August 2020. Exhibit CRI-18 also mentions the laboratory code and states that the
result of the sample was negative, without presenting the result. The result does not appear in
Annex 9, but can be found in Annex 4. However, given that the geographical coordinates of the tree
sampled by Dr Obregén are not found in the exhibits submitted by Mexico, the Panel cannot
corroborate the follow-up that Costa Rica asserts it gave to the tree sampled by Dr Obregdn, even
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though Costa Rica's sampling record contains coordinates. The Panel has revised paragraph 7.301
of the Interim Report, thereby reflecting the earlier comments in paragraphs 7.302 and 7.303 of the
Final Report.

6.4 Request for review concerning trade in avocados between Costa Rica and Mexico and
between Costa Rica and other countries in which ASBVd is present

6.24. With regard to paragraphs 7.270(d), 7.306, 7.307, 7.919, 7.1515, 7.1521, 7.1525, 7.1530,
7.1534, 7.1535, 7.1546, 7.1631, 7.1661, 7.1867, 7.1886, 7.1989 and 7.2061, Costa Rica states
that Mexico's assertion concerning the alleged more than 20 uninterrupted years of trade in avocados
between Costa Rica and Mexico (and with other countries in which ASBVd is also present) is
contested by Costa Rica and is not a proven fact.

6.25. Costa Rica requests that the Panel, when referring to this assertion, clarify that it is contested
by Costa Rica on the basis of what has been indicated in the course of the proceedings, in particular
in Costa Rica's response to Panel question No. 5, as well as during the meeting with the experts.

6.26. Costa Rica suggests a new paragraph reflecting that Costa Rica disagrees with the assertion
in question, and states that the Panel could include this paragraph after reflecting Mexico's assertion
in paragraphs 7.270(d), 7.306, 7.307, 7.919, 7.1515, 7.1521, 7.1530, 7.1534, 7.1661, 7.1867,
7.1886, 7.1989 and 7.2061.

6.27. With regard to paragraph 7.1525, Costa Rica considers that the Panel could clarify that the
assertion made in Costa Rica's first submission, according to which "for 20 years, ASBVd was never
detected in consignments of avocados from Mexico because Costa Rica, unaware that ASBVd was
established in Mexico, did not impose phytosanitary requirements", is only relevant in relation to the
period in which the presence of ASBVd in Mexico is documented and prior to the application of
Costa Rica's phytosanitary requirements, i.e. from 2009 to 2015.

6.28. Costa Rica also considers that the language in paragraphs 7.1535, 7.1546 and 7.1631 appears
to suggest that Mexico's assertion is correct, even though the Panel has not issued a factual finding
on whether trade in avocados has existed for more than 20 uninterrupted years between Costa Rica
and Mexico (and with other countries in which ASBVd is also present). Costa Rica requests the Panel
to consider modifying the language in these paragraphs and suggests how to modify this language.

6.29. Mexico considers that the Panel should reject Costa Rica's request to include the
above-mentioned text in paragraphs 7.270(d), 7.306, 7.307, 7.919, 7.1515, 7.1521, 7.1530,
7.1534, 7.1661, and 7.1867, since these paragraphs refer to Mexico's arguments.

6.30. Mexico asserts that evidence showing trade in avocados for more than 20 uninterrupted years
between Costa Rica and Mexico (and with other countries in which ASBVd is present) does exist.
Mexico notes that there is evidence that the presence of ASBVd in Mexico dates back to 1948, with
molecular testing having been conducted since 2006.°>> Mexico adds that its claim is not based on
probability stemming from Costa Rica's lack of awareness or from its intention to impose
phytosanitary measures once the presence of ASBVd in Mexico was known, but on a factual matter,
namely the flow of trade in fresh avocados for consumption from 1993 to 2015 between Mexico and
Costa Rica. Mexico states that, for these reasons, the Panel should reject Costa Rica's request to
modify paragraphs 7.1535, 7.1546 and 7.1631.

6.31. Regarding the first part of paragraph 7.1535, Mexico states that it is clear that the Panel is
referring to Mexico's concern, without this implying that the Panel accepts the assertion in question,
and that Costa Rica's corrections are therefore irrelevant. Mexico also requests that the Panel reject
the insertion proposed by Costa Rica because the suggested wording is designed in such a way that
it may be interpreted that the Panel is asserting that what Costa Rica said is correct.

555 Mexico's request for review of the Interim Report, para. 17 (citing De la Torre Almaraz et al. (2009),
(Exhibit MEX-70); Saucedo Carabez et al. (2019), (Exhibit MEX-175); and E.E. Trask, "Observations on the
Avocado Industry in Mexico", California Avocado Society Yearbook 1948, Vol. 33 (1948) (Trask (1948)),
(Exhibit MEX-176)).
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6.32. Mexico also states that paragraph 7.1631 is intended to refer to Mexico's claims and not Costa
Rica's, and should therefore remain worded as originally proposed.

6.33. Mexico has no objection to Costa Rica's request to modify paragraph 7.1511, subject to the
Panel's consideration of Mexico's comments.

6.34. The Panel notes that paragraphs 7.270(d), 7.919, 7.1515, 7.1521, 7.1661, 7.1867, 7.1989
and 7.2061 are summaries of Mexico's arguments, and therefore does not consider it appropriate to
include Costa Rica's arguments in these paragraphs. The Panel has made minor editorial adjustments
to paragraphs 7.306 and 7.1886, so as to clarify that these are Mexico's arguments.

6.35. Paragraph 7.307 remains unchanged, as it reflects one of Mexico's arguments. Footnote 969
has been added to paragraph 7.308, indicating that the matter of the more than 20 years of trade
is an issue contested between the parties and that the Panel addresses this contested issue in
paragraphs 7.1536 through 7.1541.

6.36. Paragraph 7.1525 remains unchanged, as it accurately reflects the remarks made in
Costa Rica's first written submission and in its response to Panel question No. 5. Costa Rica's
argument, as expressed at the meeting with the parties and the experts, has been added in a new
paragraph, paragraph 7.1527.

6.37. Paragraph 7.1530 remains unchanged, as it is a summary of Mexico's argument. Costa Rica's
argument concerning trade with other countries, as expressed in response to Panel question No. 5,
has been added in a new paragraph, paragraph 7.1533.

6.38. The Panel has made a minor editorial adjustment to paragraph 7.1631 so as to clarify that it
refers to Mexico's arguments. The Panel has also included a reference to Costa Rica's argument.

6.39. In light of this request for review, the Panel has addressed the contested factual issue of trade
between Costa Rica and Mexico and between Costa Rica and other countries in which ASBVd is
present, in new paragraphs 7.1536 through 7.1541. The Panel has made adjustments to paragraphs
7.1535, 7.1544 and 7.1545.

6.5 Request for review concerning whether Manual NR-ARP-PO-01_M-01 may, directly or
indirectly, affect international trade

6.40. With regard to paragraph 7.229, Mexico requests the Panel to also consider its comment on
the response of the expert, Robert Griffin, to Panel question No. 137.

6.41. Costa Rica states that Mexico's comment on Robert Griffin's response merely repeats what the
expert said. Costa Rica adds that, in any event, the expert's comment has nothing to do with the
Panel's finding that Mexico has failed to demonstrate that the manual may, individually, affect
international trade, and that the Panel should therefore reject the request for review of
paragraph 7.229.

6.42. The Panel notes that Mexico made its comment on Robert Griffin's response to Panel question
No. 137 in a different context to that of paragraph 7.229. The finding in paragraph 7.229, regarding
Mexico's argument that the manual may, in itself, affect international trade, seeks to indicate that
Mexico fails to adequately explain the relevance of, or support, its assertions that "Costa Rica's
objective was [for the manual] to control the risk assessor's judgement" and "the PRAs could, in a
preconceived manner, establish a risk that would otherwise be unjustifiable". The Panel has adjusted
paragraph 7.229 to reflect this.

6.6 Request for review concerning Reports ARP-002-2017 and ARP-006-2016 and the
determination of absence of ASBVd in the territory of Costa Rica

6.43. Costa Rica considers that the language of the last sentence of paragraph 7.447 could be
clarified to prevent a reading that Costa Rica does not provide details of its specific and general
surveillance. Costa Rica agrees that it does not provide details in its risk assessments of the sampling
surveys or other general surveillance activities, but asserts that it does provide these details in
separate documents, referred to in paragraphs 7.517, 7.518, 7.521 and 7.522, which include, inter
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alia, Exhibits CRI-12, CRI-15, CRI-16, CRI-17, CRI-18, CRI-19, CRI-20, CRI-21, CRI-69, CRI-70,
CRI-71, CRI-72, CRI-73, CRI-82, CRI-83, CRI-84, CRI-85, CRI-86, CRI-87, CRI-88, CRI-89, CRI-90,
CRI-91, CRI-92, CRI-93, CRI-95 and CRI-96, and Costa Rica's response to the Panel's request for
information.

6.44. Costa Rica requests that the Panel, to avoid ambiguity in paragraph 7.447, consider adding a
footnote clarifying that Costa Rica provides the details of the sampling surveys and general
surveillance in separate documents, and suggests the wording of the requested footnote.

6.45. Mexico requests the Panel to reject Costa Rica's request. Mexico submits that Costa Rica's
proposal implies a departure from the meaning of the Panel's assessment in that paragraph, as it is
limited to the analysis of the PRAs and not to the record of the proceedings. Mexico asserts that
there is no further information in Reports ARP-002-2017 and ARP-006-2016 than that cited by the
Panel in paragraph 7.447.

6.46. Mexico adds that the information subsequently submitted by Costa Rica is analysed in the
paragraphs specified by Costa Rica that correspond to a different assessment, namely the
assessment of the specific surveillance system as part of the basis for the determination of absence
of ASBVd in Costa Rica (section 7.4.5.1.2.3).

6.47. The Panel notes that paragraph 7.447 refers specifically to Reports ARP-002-2017 and
ARP-006-2016, stating that "Costa Rica does not provide details in its reports of the sampling
surveys or other general surveillance activities". This finding refers only to Reports ARP-002-2017
and ARP-006-2016, and not to the information that the parties submitted in the course of the
dispute, which is mentioned, inter alia, in paragraphs 7.513-7.515, 7.518, 7.521 and 7.522.
Therefore, the Panel does not consider it appropriate to include the footnote suggested by
Costa Rica. The Panel has replaced "reports" with "Reports ARP-002-2017 and ARP-006-2016, of
10 July 2017", so as to avoid any confusion about the subject of the assertion.

6.7 Request for review concerning the manner in which the Panel will analyse Mexico's
arguments regarding the determination of absence of ASBVd in Costa Rica in the Reports
ARP-002-2017 and ARP-006-2016

6.48. Costa Rica refers to paragraph 7.460, in which the Panel explains that it will not carry out its
analysis under Article 5.1 of the SPS Agreement on the basis of ISPMs Nos. 6 and 8, nor assess
whether the determination of absence of ASBVd and its disease is based on those ISPMs. Costa Rica
requests the Panel to clarify on what basis the analysis of the determination of absence of ASBVd is
carried out. Costa Rica submits that the SPS Agreement does not contain provisions on the
surveillance systems of WTO Members and that ISPM Nos. 6 and 8 do not establish binding
obligations in this regard, but rather general guidelines that each country adjusts according to its
priorities, capacities and available resources, and notes that this is recognized by the IPPC itself,
which states that "[c]ontracting parties shall, to the best of their ability, conduct surveillance for
pests",3%6

6.49. Mexico requests the Panel to reject Costa Rica's request, since the Panel clearly established
the basis for its analysis throughout section 7.4.5.1.2 of the Interim Report. Mexico states that the
assessment of whether a PRA is appropriate to the circumstances starts with a case-by-case
determination, and that the analysis of the determination of absence of ASBVd in a particular
territory may be a specific national situation that is analysed on the basis of Article 5.1 of the
SPS Agreement, and not on the basis of the mandatory nature of ISPM Nos. 6 and 8 as incorrectly
suggested by Costa Rica.

6.50. Mexico adds that the paragraph in question is not meant to make ISPM Nos. 6 and 8 binding
in respect of the obligations contained in the SPS Agreement, and that the Panel noted that ISPM
Nos. 6 and 8 are merely tools that are illustrative for determining what would be considered to be
legitimately scientific in a risk assessment. Mexico considers that the Panel made an objective
assessment of the facts, in analysing whether the determination of absence of ASBVd in the territory

556 Costa Rica's request for review of the Interim Report, para. 2.23. (emphasis added by Costa Rica)
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of Costa Rica should be considered legitimately scientific based on the standards of the scientific
community.

6.51. In paragraph 7.455, the Panel notes that Mexico advances some of its arguments relating to
the determination of absence of ASBVd in Costa Rica in the context of its claims under Article 3 of
the SPS Agreement, and that there, Mexico includes the point on Costa Rica's declaration that ASBVd
is absent in its territory, and concludes that this declaration of freedom from ASBVd and its disease
is not based on ISPM Nos. 6 and 8. In paragraph 7.456, the Panel explains that in the context of its
claims under Articles 5.1, 5.2, 5.3 and 2.2 of the SPS Agreement, in its first written submission,
Mexico makes reference to its arguments advanced under Articles 3.1 and 3.3. It is in this context
that the Panel concludes in paragraph 7.460 that it will not carry out its analysis under Article 5.1
of the SPS Agreement on the basis of ISPM Nos. 6 and 8, nor assess whether the determination of
absence of ASBVd and its disease is based on those ISPMs.

6.52. In paragraph 7.458, the Panel recalls that its task under Article 5.1 of the SPS Agreement is
to assess whether the determination of absence of ASBVd, as part of the scientific basis for Reports
ARP-002-2017 and ARP-006-2016, must be considered to be legitimately scientific according to the
standards of the scientific community concerned. In the following paragraph, the Panel explains that
it refers to the ISPMs as tools that are illustrative for determining what would be considered to be
legitimately scientific in a risk assessment according to the standards of the scientific community in
relation to the inputs of a risk assessment related to the determination of pest status in a territory.

6.53. The Panel conducted its analysis of the determination of absence of ASBVd in Costa Rica as
described in section 7.4.5.1.2.1. The Panel considers the explanations in section 7.4.5.1.2.1 to be
thorough, and therefore no additional explanations are required. The Panel has made an editorial
adjustment to paragraph 7.460.

6.8 Requests for review concerning the general surveillance system as part of the basis
for the determination of absence of ASBVd in Costa Rica

6.8.1 Paragraphs 7.276 and 7.482

6.54. Costa Rica states it is aware that, in its first written submission, it claimed that its status as
free of ASBVd is confirmed by the phytosanitary databases of CABI and the EPPO. However,
Costa Rica points out that it stated in its responses to the Panel's questions that "the determination
of absence of ASBVd in its territory was not based on the CABI and EPPO databases, but on the
information obtained by the NPPO of Costa Rica from surveillance activities in the light of ISPM
Nos. 6 and 8", and that the CABI and EPPO databases "draw on bibliographical references and official
information from the NPPO of each country".>37 Costa Rica requests the Panel to consider adding to
the language in paragraph 7.276 and updating the corresponding footnote in order to set out its
arguments in full.

6.55. Costa Rica also requests the Panel to assess the relevance of paragraph 7.482 in light of the
above, particularly Costa Rica's clarification that the EPPO and CABI databases were not in any way
used as the basis for the determination of absence of ASBVd.

6.56. Mexico has no objection to Costa Rica's request to add to paragraph 7.276 insofar as the
paragraph reflects Costa Rica's claims and not a finding of the Panel. Mexico requests the Panel to
reject Costa Rica's request to clarify paragraph 7.482 because, in its view, the clarification is
inconsistent with the claims that Costa Rica made throughout its first written submission.

6.57. The Panel notes that Costa Rica's arguments expressed in its responses to the Panel's
questions, to which Costa Rica refers in its request for review, are reflected in paragraphs 7.466 and
7.467. Therefore, the Panel does not consider the addition to paragraph 7.276 requested by
Costa Rica to be necessary.

6.58. In the Panel's view, paragraph 7.482 is still necessary, considering the arguments and exhibits
submitted by Costa Rica throughout the dispute. However, in order to address Costa Rica's comment

557 Costa Rica's request for review of the Interim Report, para. 2.8 (citing Costa Rica's response to Panel
question No. 136, paras. 92 and 93).
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regarding the development of its argument, the Panel has added to this paragraph that Costa Rica
itself acknowledged, in its response to the Panel's questions following the Panel's second meeting
with the parties, that the databases draw on bibliographical references and official information from
the NPPO of each country.

6.8.2 Paragraph 7.477

6.59. Costa Rica refers to paragraph 7.477, in which the Panel states that Costa Rica does not specify
which of the bibliographical references in the reports were consulted in relation to the status of
ASBVd in Costa Rica. In Costa Rica's view, the content of this paragraph could be clarified.

6.60. Costa Rica refers to paragraphs 7.475, 7.476 and 7.481, and asserts that, in its response to
the Panel's information request, it did specify which of the bibliographical references in the reports
were consulted in relation to the status of ASBVd in Costa Rica, namely all references contained in
the reports submitted to the Panel as Exhibits MEX-131 and MEX-123 (Reports ARP-002-2017 and
ARP-006-2016). Costa Rica adds that, as a result of this consultation and as noted by the Panel,
Costa Rica found no information on the presence of ASBVd in Costa Rica. Costa Rica requests the
Panel to consider deleting paragraph 7.477.

6.61. Mexico submits that Costa Rica's request is contradictory, and that the Panel should reject it.
In Mexico's view, Costa Rica merely points out that the information was contained in all the
references in Exhibits MEX-131 and MEX-123, which is a general remark that does not specifically
identify the references used in relation to the status of ASBVd in Costa Rica. Mexico asserts that
Costa Rica should have demonstrated specifically which documents it used.

6.62. Mexico adds that the reference cited is to a finding by the Panel in which the analysis is confined
to an assessment of the specificity of the evidence contained, or referred to, in the PRAs addressing
the status of ASBVd in Costa Rica; and that what the Panel meant was that Costa Rica merely made
a reference to the literature generally, without indicating to which article or abstract it was
specifically referring.

6.63. As the Panel points out in paragraph 7.475, in its response to the Panel's request for
information dated 3 August 2020, Costa Rica notes that Exhibits MEX-131 and MEX-123 contain
Reports ARP-002-2017 and ARP-006-2016, the bibliographies to which list the relevant publications
revised by the SFE with regard to the status of ASBVd in Costa Rica. As stated in paragraph 7.476,
Costa Rica also notes that the bibliographical references consulted by the SFE for ASBVd are given
in the reports submitted to the Panel as Exhibits MEX-131 and MEX-123 (Reports ARP-002-2017 and
ARP-006-2016).

6.64 The Panel considers that, in this context, paragraph 7.477 correctly reflects its observation that
Costa Rica does not specify in its response which of the bibliographical references in the reports
were consulted in relation to the status of ASBVd in Costa Rica. Therefore, the Panel has decided to
leave the paragraph unchanged. In light of the request for review, the Panel has adjusted the
language in paragraph 7.481 in order to further clarify its explanation.

6.8.3 Paragraph 7.483

6.65. Costa Rica refers to paragraph 7.483, in which the Panel asserts that it does not find in the
record any further attempt by Costa Rica to consult other bibliographical sources, such as other
scientific articles. Costa Rica requests further guidance from the Panel regarding bibliographical
sources, such as other scientific articles, which Costa Rica should have consulted as part of its
general surveillance.

6.66. Costa Rica considers this guidance to be of particular importance because, in Costa Rica's view,
the experts unanimously agree in their responses to Panel question No. 91 that the bibliographic
selection of Costa Rica's risk assessments is correct, ample, very adequate, encompasses existing
sources and clearly represents a good faith effort to consult and include relevant available
information. Costa Rica states that the expert, Robert Griffin, notes that an unusually high proportion
of the evidence used for the PRA is from relatively recent sources (last 20 years), and that the type
of information is largely peer-reviewed scientific papers, which is considered highly reliable
information according to section 2.2 of ISPM No. 8.
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6.67. Costa Rica adds that the Panel's clarification on this point is of particular importance, given
that, in Costa Rica's view, the need to continually gather scientific articles that do not report the
presence of a pest in a territory could amount to a requirement to prove a negative, which is highly
difficult, if not impossible. Costa Rica submits that, to the extent that no bibliographical source
reports the presence of a pest in an area, it can be understood that the pest has not been recorded
in that area; and that ISPM No. 8 states that if there are no records of the presence of the pest in
the general surveillance data of an area, it may be reasonable to conclude that a pest is or has
always been absent.

6.68. In Mexico's view, Costa Rica's request is based on an erroneous interpretation of the Interim
Report and the experts' responses. Mexico does not consider this to be the appropriate stage of the
proceedings for the Panel to provide further guidance regarding the bibliographical sources that
Costa Rica should have consulted as part of its general surveillance. Mexico considers the Panel to
have accurately reflected the experts' responses since, in their responses to question No. 91, the
experts did not assess whether Costa Rica made any further attempt to consult other bibliographical
sources; rather, they only responded to the question whether the bibliographic selection of the risk
assessments was correct.

6.69. Mexico agrees with Costa Rica's assertion that "[t]o the extent that no bibliographical source
reports the presence of a pest in an area, it can be understood that the pest has not been recorded
in that area", but points out that the NPPO of the country implementing a phytosanitary measure
must constantly update the bibliographical sources justifying the phytosanitary measures being
applied. Mexico adds that more than four years have passed since Reports ARP-002-2017 and
ARP-006-2016 were published, and Costa Rica has not revised the assessments despite having
additional information at its disposal.

6.70. The Panel notes that question No. 91 for the experts, to which Costa Rica refers, concerns the
type, quantity and quality of the bibliographic selection that Costa Rica used to prepare and
substantiate Report ARP-002-2017. The Panel has reflected the experts' opinions in that respect
later in its report. Paragraph 7.483 refers to Costa Rica's general surveillance activities with respect
to ASBVd, and not what is described above.

6.71. Regarding Costa Rica's general surveillance activities with respect to ASBVd, as indicated in
paragraph 7.472, it seems to the expert Pablo Cortese that the continuity of the activities undertaken
over time is not well documented, nor is it clear how the activities are actually documented, and he
gives as an example that a revision of sources is alluded to, but that the sources are the same as in
the PRA, and they are also not clearly specific to ASBVd in all cases.

6.72. The purpose of paragraph 7.483 is to note that the Panel does not find in the record any
attempt by Costa Rica to continually evaluate sources, i.e. there is a lack of information corroborating
that Costa Rica continues to gather and explore bibliographical sources, such as scientific articles
subsequent to Reports ARP-002-2017 and ARP-006-2016, in order to check whether any of them
contain information relating to the presence of ASBVd in Costa Rica. This is in spite of Costa Rica's
claim that the sources of information emanating from the general surveillance were revised on three
separate occasions. The Panel has adjusted the language of paragraph 7.483 to further clarify the
point made therein.

6.8.4 Paragraph 7.486

6.73. Costa Rica refers to paragraph 7.486, in which the Panel states that, although the Panel may
assume that this information relates to the report by Dr Obregdn, the report does not provide further
details. Costa Rica considers that this paragraph could be clarified, and that the Panel does not need
to assume anything.

6.74. Costa Rica claims that the report mentioned by the Panel, namely its response to the Panel's
request for information, states that a specific example of the SFE's role in the passive general
surveillance with respect to ASBVd is contained in Exhibit MEX-129 (ASBVd diagnostic testing by
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Laboratorios Dr Obregdn), and cites Exhibit CRI-18.3%8 Costa Rica refers to the Panel's statement in
paragraph 7.756 on Exhibit CRI-18.

6.75. Costa Rica points out that its response to the Panel's request for information is clear in that
Costa Rica's monitoring actions concern the report by Dr Obregdn, and requests the Panel to consider
amending paragraph 7.486 by deleting "although the Panel may assume that" and "the report does
not provide further details".

6.76. Mexico believes that agreeing to delete the statements would change the meaning of the
Panel's finding from an assumption to an assertion. For Mexico, it is indisputable that the traceability
that Costa Rica attributes to the samples from the farm and tree from which Dr Obregdén obtained
them is unclear.

6.77. The Panel notes that paragraph 7.486 contains two citations - the "Informe de vigilancia para
la determinacion de la ausencia del ASBVd en las plantaciones de aguacate en Costa Rica"
(Surveillance report for determining the absence of ASBVd in avocado plantations in Costa Rica) of
2019, contained in Exhibit CRI-17, and Costa Rica's response to the Panel's information request.
The 2019 surveillance report for determining the absence of ASBVd in avocado plantations in Costa
Rica does not specify whether it addresses Dr Obregdn's report. However, when Costa Rica's
response to the Panel's information request deals with the report, references are made to Exhibits
MEX-129 and CRI-18, which relate to Dr Obregdn's samples. In light of the foregoing, the Panel has
agreed to amend paragraph 7.486.

6.9 Requests for review concerning the specific surveillance system as part of the basis
for the determination of absence of ASBVd in Costa Rica

6.9.1 Paragraph 7.570

6.78. Regarding paragraph 7.570, Costa Rica states that the assertion by the expert Pablo Cortese
that "only a few samples were examined in a few days, and those places were not selected, or it is
not clear what the criteria were for selecting those places" should be considered in light of
Costa Rica's explanation of the dates of the samples.

6.79. According to Costa Rica, Mr Cortese's assertion refers to the sample dates as indicated in the
Excel tables setting out the results of the specific surveys carried out in the context of the pest
ASBVd (2104, 2015-2016, 2017-2018 and 2019), contained in Annex 9 of Costa Rica's response to
the Panel's information request.

6.80. Costa Rica submits that it contended during the meeting with the experts that Mr Cortese's
assertion is based on the understanding that the dates contained in Annex 9 are the dates on which
the samples were collected. Costa Rica nevertheless states that "'the date contained in the Excel
table [...] is not the date of the sample as such, but rather the date on which the sample was entered
into the digital system'. For example, '[t]he sampling period [...] of the first specific survey was from
1 September 2014 to 8 October 2014, as can be corroborated by Exhibit MEX-115. In other words,
it was more than one month and one week of sampling. The information was simply digitized on the
two days that appear in the Excel table'.>5° Costa Rica adds that the second sampling survey lasted
over two months "from 24 November 2015 to 14 January 2016", the third "from 27 November 2017
to 13 February 2018, i.e. two and a half months of sampling", and the fourth started on
"19 February 2019 and ended on 9 April 2019, i.e. almost two months".360

6.81. Costa Rica states that, to provide a complete version of the factual elements of this dispute,
it would be grateful if its explanation of the dates of the samples could be reflected in the
Panel Report.

558 Costa Rica's request for review of the Interim Report, para. 2.37 (citing Costa Rica's response to the
Panel's information request, paras. 14-15). (emphasis added by Costa Rica)

559 Costa Rica's request for review of the Interim Report, para. 2.42 (citing Costa Rica, transcript of the
Panel's meeting with the parties and the experts, day 4, pp. 42-43).

560 Costa Rica's request for review of the Interim Report, para. 2.42 (citing Costa Rica, transcript of the
Panel's meeting with the parties and the experts, day 4, pp. 42-43).
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6.82. Mexico submits that paragraph 7.570 faithfully expresses the opinion of Pablo Cortese, and
the requested amendment should therefore be rejected. Mexico claims that Costa Rica had the
opportunity to inform the expert of its arguments and concerns with respect to the opinions
expressed, and that the expert's opinion did not change in light of Costa Rica's comments and
observations.

6.83. The Panel observes that the duration of each sampling survey was reflected in paragraph 7.491
according to the documentary information provided by the parties. In response to Costa Rica's
request, the Panel has reviewed this information again. The Panel has not found all the exact start
and end dates of the sampling surveys indicated by Costa Rica. The Panel has added footnotes with
further details concerning the dates of the sampling surveys, based on the information that it has
been able to corroborate from the exhibits in the record.

6.84. With regard to the dates of the samples, Costa Rica stated at the Panel's meeting with the
parties and the experts that "the date contained in the Excel table, which is Annex [9] of the
Additional Surveillance Report, is not the date of the sample as such, but rather the date on which
the sample was entered into the digital system", and that it is not that there were only two days of
sampling, but that the information was simply digitized on the two days that appear in the Excel
table.>6t

6.85. First, the Panel observes that the comment made by Pablo Cortese during the second day of
the Panel's meeting with the parties and the experts (page 39 of the transcript), to which
paragraph 7.570 refers, focuses on the issue of selecting the sample sites, and not the dates of the
samples. Costa Rica's comment during the fourth day of the meeting (pages 42-43 of the transcript)
was made in reaction to Mr Cortese's comment during the third day of the meeting (page 35 of the
transcript) regarding information contained in Annex 9 and, in particular, regarding the work days
of the sampling surveys that the expert found, and his comment that he was struck by the fact that
all the samples were taken on only two days in 2014, for example. Second, the Panel observes that
the title of the Excel table column in Annex 9 to which Costa Rica appears to refer is "dt_Visita"
(dt_Visit) for years 2014-2016 and "Fecha_Visita_Seguimiento" (Follow-up_Visit_Date) for years
2017-2019. Furthermore, the completed monitoring forms contained in Exhibit CRI-149 include the
visit dates, and those found in Annex 9 match the dates indicated in the "dt_Visit"/"Follow-
up_Visit_Date" column. The Panel is therefore unable to corroborate Costa Rica's claim.

6.86. In view of the foregoing, the Panel does not consider it appropriate to amend the report based
on Costa Rica's statement made at the Panel's meeting with the parties and the experts. However,
the Panel has reflected Costa Rica's statement and the above observation in a footnote to
paragraph 7.770, in which Annex 9 is described and it is mentioned that the visit date is given.

6.9.2 Paragraphs 7.572 through 7.581

6.87. With regard to paragraphs 7.572 through 7.581, Costa Rica requests the Panel to clarify why
prioritizing avocado-producing areas in the sampling surveys is not "scientifically sound". Costa Rica
points out that, while it has always acknowledged that there is a risk of ASBVd being introduced in
backyards and waste disposal sites (through spontaneous germination), it has also been vehemently
and repeatedly underscored in this dispute that "diversion from intended use of avocado waste (i.e.
its seed) is a deep-rooted cultural practice, especially in the highland area where the Hass variety is
grown">%2, that "farmers successfully use the Hass seed to obtain a rootstock and graft Hass onto
it"?63, and that it was common for them "not to acquire their certified propagation material from
nurseries, but to use seed that is sometimes of unknown origin".>%4

561 Costa Rica, transcript of the Panel's meeting with the parties and the experts, day 4, p. 42.

562 Costa Rica's request for review of the Interim Report, para. 2.45 (citing Costa Rica's response to
Panel question No. 169, para. 197).

563 Costa Rica's request for review of the Interim Report, para. 2.45 (citing Costa Rica's response to
Panel question No. 166, para. 190).

564 Costa Rica's request for review of the Interim Report, para. 2.45 (citing Costa Rica's response to
Panel question No. 13; CONSULSANTOS (2010), (Exhibit MEX-119); Centro de Investigacion en Cultura y
Desarrollo, Universidad Estatal a Distancia de Costa Rica, "Practicas culturales de siembra y manejo de semillas
de aguacate en Costa Rica", informe de investigacion, 10 de octubre de 2019 (Cultural practices in planting
and managing avocado seeds in Costa Rica (2019)), (Exhibit CRI-44), p. 12; and Ministerio de Agricultura y



WT/DS524/R
- 96 -

6.88. Costa Rica states that it would appreciate further details as to why it would be deficient to
stagger the surveys and prioritize areas considered to be most at risk, i.e. Hass avocado production
areas, where diversion from intended use is a cultural practice among farmers, who use Hass seeds
to obtain a rootstock and graft Hass onto it. Costa Rica asserts that Pablo Cortese said that priority
should be given to areas where there is more likelihood of the disease being detected and that sites
where diversion from intended use is most likely to occur should be selected. Costa Rica adds that
the expert Fernando Pliego Alfaro said that it appears that Hass is grown at a certain altitude, and
therefore if diversion from intended use occurs in respect of Hass on Hass, Costa Rica should ensure
that this entire zone is very well sampled because it is the niche where the disease can actually
appear.

6.89. Mexico submits that Costa Rica's proposal suggests that it is attempting to return to the debate
regarding the diversion from intended use practices in its territory and the sampling of such
practices. However, Mexico believes that the assessment of the facts and the responses from the
experts are clearly addressed not only in the paragraphs mentioned, but also throughout the entire
Interim Report. In Mexico's view, this is not the appropriate stage to request a de novo review, and
if Costa Rica requires more information in order to understand how an area of risk should be
prioritized, it should refer to the information presented by Pablo Cortese during the third day of the
meeting with the experts. Mexico states that Mr Cortese highlighted the importance of prioritization
and how Costa Rica failed to do this.

6.90. The Panel observes that, throughout the section on the coverage of the sampling surveys and
representativeness of the samples, the Panel explains in detail why it arrives at its conclusion in
paragraph 7.581 that the sampling survey's coverage, centred on the main areas of production, fails
to properly assess the risk of other areas where there is a probability of the disease being detected,
and that Costa Rica's sampling surveys, which underpin the determination that its entire territory is
free of ASBVd, are not sufficiently representative considering the risk, which affects the reliability of
the determination of absence of ASBVd in Costa Rica, and therefore the scientific legitimacy of this
determination.

6.91. With respect to Costa Rica's assertion that, in the 2014 sampling survey, sampling focused on
the producing area because of the risk of ASBVd being introduced into Los Santos, the Panel notes
in paragraph 7.560 that Costa Rica itself recognizes that its concern is not limited to production
sites; that, from its first written submission, Costa Rica has asserted that diversion from intended
use is a practice common to both private individuals, who plant seeds in their yards, and farmers
who do the same with the seeds of consumed or discarded fruits; and that Costa Rica notes that,
while diversion from intended use is one of the risk factors for the introduction of ASBVd into
Costa Rica, it is not the only one, and mentions the risk arising from seeds discarded as waste.

6.92. The Panel analyses in detail the relevant claims in Reports ARP-002-2017 and ARP-006-2016
and goes on to explain in paragraph 7.565 that both Costa Rica's arguments and Reports ARP-002-
2017 and ARP-006-2016 themselves show that Costa Rica's concern regarding the introduction of
ASBVd is not limited to production sites, but also extends to places where diversion from intended
use by private individuals exists and places where spontaneous germination occurs, which includes
places where wild and backyard trees grow in Costa Rican territory, and Costa Rica itself suggests
that there is a risk of ASBVd being introduced in all regions of the country, by pointing out the
presence of avocado trees across the whole of the country.

6.93. The Panel also reflects the experts' opinions, including that of the surveillance expert,
Pablo Cortese, in the sense that, according to the information provided, all existing risk sites were
not taken into account; that the main consequence of this is that there could be an incipient outbreak
of this disease that would not be found; and that only a few samples were examined in a few days,
and those places were not selected, or it is not clear what the criteria were for selecting those places,
and, for him, some uncertainties remain.

6.94. It is in this context that the Panel states that it does not consider Costa Rica's explanation that
it focused on the production zone because of the risk of introduction into that zone to be scientifically
sound.

Ganaderia de Costa Rica, "Manual para el Establecimiento y Manejo de un Vivero de Aguacate (Persea
americana Mill.)", aprobado el 22 de mayo de 2017 (Manual for Nurseries (2017)), (Exhibit CRI-43), p. 20).
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6.95. The Panel continues its explanation by noting, for example, that:

a. Itis not apparent from the evidence submitted throughout the proceedings that Costa Rica
has considered and prioritized the areas where the risk of the emergence of ASBVd is
highest, and it is not clear that there is any criterion for selecting ASBVd sampling sites
that takes into account sites at particular risk. However, it is apparent from the exhibits
concerning Costa Rica's sampling surveys that Costa Rica's intention was to conduct its
sampling solely at production sites, and primarily in the largest production zone
(paragraph 7.576).

b. It finds no support in the record for Costa Rica's response following the Panel's second
meeting with the parties, according to which its surveillance covers all areas where
avocado is present, but prioritizes production zones, as it is in these zones that there is a
greater risk of the introduction, establishment and spread of ASBVd because of diversion
from intended use, and the practice of Hass-on-Hass grafting, among other factors
(paragraph 7.577).

c. It finds no evidence that Costa Rica had, in its first two sampling surveys conducted prior
to the drafting of Reports ARP-002-2017 and ARP-006-2016, adequately considered the
characteristics of the avocado population in its territory and the relevant cultivation
practices, and that it had prioritized the areas most at risk (paragraph 7.578).

d. By the time of its last sampling survey in 2019, Costa Rica had still not designed a sampling
survey taking into account these characteristics and practices, despite its assertion that
samples were taken from backyard trees in the period 2015-2019, and that, throughout
the surveillance exercise, sampling is conducted in backyards, in urban gardens and even
on roadsides (paragraph 7.579).

6.96. The Panel also notes that Pablo Cortese states that one must always make every effort to find
evidence and be certain that this pest is not present.>¢> Furthermore, Mr Cortese points out that
reference is made to the entire production area, but when he sees the maps and reports, the same
area is not covered every year, despite the fact that the maps are not very detailed. The expert adds
that it is impossible to see what is covered - whether it is the entire area in all years, or certain
parts. It is also unclear to him whether sites are covered, and whether in that selection of sites the
ones with the highest likelihood of occurrence or outbreak of the disease were prioritized, because
of the issue of diversion from intended use.>%¢

6.97. The Panel considers its explanation to be detailed, and does not believe that it is necessary to
provide further clarification. The Panel has adjusted the language in paragraph 7.572 and has added
a paragraph 7.571 to reflect Mr Cortese's comments in the previous paragraph.

6.9.3 Paragraphs 7.648 through 7.671

6.98. Costa Rica refers to paragraphs 7.648, 7.651 and 7.671, and requests the Panel to clarify what
type of evidence is required to verify the use in practice or the application of the surveillance
protocols and sampling methodology reviewed by the Panel. Costa Rica also requests the Panel to
provide further details on the obligation to have protocols and specific methodologies (as opposed
to general procedures) for sampling surveys of all quarantine pests in a country, especially bearing
in mind that quarantine pests are precisely the pests that are absent in a country's territory and
which may be extremely numerous.

6.99. Mexico submits that the Panel's responsibility is to clarify the consistency of Costa Rica's
measures based on the SPS Agreement, rather than telling Costa Rica how to fulfil its obligations
correctly. Mexico points out that the type of evidence that a WTO Member should use and submit in
proceedings depends on the assertion to be substantiated and not on what a panel may deem to be
correct. In Mexico's view, Costa Rica should know what type of evidence is sufficient and necessary

565 pablo Cortese, transcript of the Panel's meeting with the parties and the experts, day 3, p. 60.
566 pablo Cortese, transcript of the Panel's meeting with the parties and the experts, day 3, p. 36.
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to substantiate its claims, and the Panel does not have the authority to tell Costa Rica what type of
evidence is required to verify the facts that it asserts.

6.100. The Panel notes that the intention behind the Panel's statement in paragraph 7.648, that the
use in practice of the steps described in Exhibits MEX-64 and MEX-65 cannot be confirmed, is to
emphasize the fact that these steps are not reflected in any document from prior to the 2014 and
2015-2016 sampling surveys. Similarly, in paragraph 7.652, the Panel notes that Costa Rica asserts
that officials responsible for the ASBVd sampling surveys received copies of these documents, but
the nine steps on the "collection of and handling processes for sunblotch (viroid) samples in avocado
(Persea americana)" contained in Exhibits MEX-64 and MEX-65 do not appear in any document in
the record relating to the 2017-2018 and 2019 sampling surveys, nor is reference made to them.
The Panel has made adjustments to paragraph 7.648 in order to further clarify the sentence in
question.

6.101. Likewise, the intention behind the Panel's statement in paragraph 7.651, that there is no
evidence of the use of the procedure in Exhibit CRI-146, is to highlight the fact that no reference is
made to this document in any document relating to the first three sampling surveys, which were
conducted when the procedure seems to have been in force. The Panel has made adjustments to
paragraph 7.651 in order to further clarify the sentence in question.

6.102. With regard to Costa Rica's request for further information on what Costa Rica characterizes
as "the obligation to have protocols and specific methodologies", the Panel notes that, after
describing an exhibit submitted by Costa Rica (Exhibit CRI-82) and Pablo Cortese's opinion in that
respect, the Panel explains in paragraph 7.654 of the Interim Report (paragraph 7.663 of the Final
Report) that, in its view, in the case of ASBVd a more specific procedure would also be required,
since the particular characteristics of the pest to be detected (ASBVd, in this case) and those of the
pathway (crop) of concern (avocado, in this case) must be considered, and that this would allow the
surveillance to be focused, and ensure a rigorous process and a reliable outcome.

6.103. In a very similar context, after describing an exhibit submitted by Costa Rica (Exhibit CRI-88)
and Mr Cortese's opinion in that respect, the Panel considers in paragraph 7.660 of the Interim
Report (paragraph 7.665 of the Final Report), that, although Costa Rica points out that neither the
SPS Agreement nor the ISPMs require WTO Members to introduce pest-specific surveillance
protocols, the lack of specific protocols for ASBVd reduces the scientific rigour of the sampling
surveys by failing to take into account the particular requirements of ASBVd detection surveys.

6.104. The Panel refers to the specific circumstances of this case, considering the parties' arguments,
the exhibits submitted and the experts' opinions. The Panel makes no general finding that there is
an obligation to have protocols and specific methodologies for sampling surveys of all quarantine
pests for a country, as Costa Rica suggests. Costa Rica also states that quarantine pests are pests
that are absent in a country's territory and which may be extremely numerous. However, Costa Rica
identified ASBVd as a pest of interest or concern, and this is the pest on which the Panel's work is
focused in this dispute.

6.105. Furthermore, regarding crops, as the report notes, the exhibits to which the Panel refers in
these paragraphs (Exhibits CRI-82 and CRI-88) specifically mention coffee and pineapple,
respectively, but neither of the exhibits refer to avocado crops. In other words, the Costa Rican
authority itself refers to certain specific crops in its procedures.

6.106. It is worth mentioning that, with respect to the description of the survey methodology and
the sampling procedure in particular, ISPM No. 6 provides guidance stating that the procedure would
be determined by the biology of pest or purpose of survey. As regards pest surveys, said ISPM states
that the selection of survey procedures may be determined by the type of sign or symptom by which
the pest can be recognized, and by the accuracy or sensitivity of techniques used to test for the
pest.>¢” The Panel recalls that ISPM No. 6 is a tool that is illustrative for determining what would be
considered to be legitimately scientific in a risk assessment according to the standards of the
scientific community in relation to the inputs of a risk assessment related to the determination of a
pest status in a territory.

%7 ISPM No. 6, (Exhibit MEX-75), p. 6.



WT/DS524/R
-99 -

6.107. Revised ISPM No. 6 states that surveillance protocols should provide clear instructions for
carrying out a surveillance activity in a consistent manner, and that surveillance managers and
officers should be aware of current methodologies associated with specific groups of pests and should
ensure that the methods are used appropriately to deliver reliable surveillance outcomes.>%8

6.108. In view of the foregoing, the Panel considers that Costa Rica's request for further explanation
from the Panel of what Costa Rica characterizes as "the obligation to have protocols and specific
methodologies (as opposed to general procedures) for sampling surveys of all quarantine pests in a
country" is not in line with the Panel's statement, and has no merit. However, in order to further
clarify its explanation, the Panel has rearranged and adjusted paragraph 7.654 of the Interim Report
(paragraph 7.663 of the Final Report), and has added paragraph 7.664.

6.9.4 Paragraph 7.722

6.109. Costa Rica observes that Annex 9 contains codes from 2014 because it lists all the survey
results from 2014 to 2019, while Exhibit CRI-87 provides the backyard avocado sampling sites for
the years 2015-2019. Costa Rica requests the Panel to explain in more detail what the drawback
would be for a document to refer to a longer period (2014 to 2019), and for another document to
set out information concerning one phase of this period (2015 to 2019).

6.110. Mexico points out that the text of paragraph 7.722 clearly expresses the doubts and
inconsistencies found in Annex 9, as well as in Exhibit CRI-87, therefore no further explanation is
required in the report. Mexico adds that Costa Rica misunderstands the Panel's determination, since
it clearly explains the drawback for Annex 9, which refers to the period 2014 to 2019, not to contain
the codes found in Exhibit CRI-87, which apparently covers a shorter period.

6.111. The Panel observes that it has not stated that it is problematic per se for a document
(Annex 9) to refer to a longer period than another document (Exhibit CRI-87).

6.112. The Panel notes that, assuming that Annex 9 contains Costa Rica's ASBVd sample record for
2014-2019, including samples from backyards®®?, what paragraph 7.722 identifies as incongruous is
that: (i) some of the SFE codes in Exhibit CRI-87 are not found in Annex 9; (ii) other SFE codes are
given more than once in Exhibit CRI-87, and only once in Annex 9; (iii) some codes in Exhibit CRI-
87 correspond to samples from 2014 in Annex 9, when the backyard sampling surveys, according
to Costa Rica and Exhibit CRI-87, were carried out in 2015-2019.

6.113. However, if by its comment Costa Rica was suggesting that these were different records, and
that Annex 9 on the 2014-2019 surveys should not contain information on the backyard sampling
surveys, then this would aggravate the lack of traceability of the backyard sampling surveys, which
would reinforce the Panel's conclusion with respect to the lack of evidence on the record to
demonstrate that samples were taken from backyard trees.

6.114. In view of the foregoing, the Panel has left the wording of paragraph 7.722 unchanged. The
Panel has inserted a footnote to clarify this paragraph.

6.9.5 Paragraph 7.773

6.115. Costa Rica notes that, in paragraph 7.773, the Panel refers to the "memorandum on the 2019
sampling survey", Exhibit CRI-21, and that this document mentions the forms contained in
"R-03-LAB-LDP-BM-PO-08_Traceability form for the preparation and extraction of samples" and
"LAB-LDP-BM-PT-06_Molecular detection of avocado sunblotch viroid (ASBVd)), with the consecutive
numbers 2019-18 through 2019-30, 2019-35, 2019-36 and 2016-38". Costa Rica asserts that this
memorandum does not concern the traceability of samples in a broad sense, rather it merely
concerns the final report on the results of the laboratory analyses conducted in 2019; and that the

568 Secretaria de la CIPF, Vigilancia, NIMF No. 6 (Roma, FAO en nombre de la Secretaria de la CIPF,
adoptada en 2018, publicada en 2019), accessed 8 January 2021, http://www.fao.org/3/w7991s/w7991s.pdf,
p. 7.

569 This is considering that Costa refers to this Annex as the report on the results of its specific surveys
from 2014 to 2019.
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information on the traceability of the samples in a broad sense is included in Annex 9 to Costa Rica's
response to the Panel's information request.

6.116. Costa Rica adds that the "procedure LAB-LDP-BM-PT-06_Molecular detection of avocado
sunblotch viroid (ASBVd)" is Exhibit CRI-12, and that, as is mentioned in Exhibit CRI-21, the "records
and the data generated and stored on the equipment are available in the laboratory should they
need to be consulted".570 Costa Rica claims that it provided the Panel with all the documents
requested during the proceedings, such as Exhibits CRI-149 and CRI-150. Costa Rica adds that it
did not provide the internal laboratory records because they were not requested and because it
considered the information in Annex 9 to be sufficiently detailed.

6.117. Mexico submits that, if Costa Rica failed to provide the internal laboratory records, this should
not be subject to review or reconsideration by the Panel. Mexico asserts that a Member should
provide information based on its claims, and that such information should be sufficient to
demonstrate these claims. In Mexico's view, it is not the Panel's responsibility to advise a Member
on its claims, the evidence it should submit during proceedings, or the adjustments it could have
made to suit its interests.

6.118. The Panel notes that paragraph 7.773 refers specifically to the assertion about traceability
that appears in Exhibit CRI-21. The Panel has made an adjustment to the paragraph to point out
that its assertion concerns the laboratory analysis process of the 2019 sampling survey.

6.119. The Panel also notes that the same paragraph refers to the absence from the record of the
form R-03-LAB-LDP-BM-PO-08_Traceability form for the preparation and extraction of samples, and
the forms with the consecutive numbers 2019-18 through 2019-30, 2019-35, 2019-36 and 2016-38.
The Panel has added a sentence to clarify that these documents were at no point incorporated into
the record. The Panel does not consider further changes to paragraph 7.773 to be necessary.

6.120. The Panel's observation of the fact that it did not find the forms in question in the record is
part of its task of making an objective assessment of the facts. The Panel gave the parties an
opportunity to submit any additional information and supporting documentation relating to the
ASBVd surveillance system in Costa Rica already in their possession. Costa Rica therefore had the
opportunity to submit all the evidence it considered relevant to its ASBVd surveillance system.

6.121. Moreover, the Panel never mentions that the procedure LAB-LDP-BM-PT-06_Molecular
detection of avocado sunblotch viroid (ASBVd), contained in Exhibit CRI-12, is not in the record. In
fact, the Panel refers to this procedure in its analysis of Costa Rica's diagnostic procedures. The
Panel also analyses Exhibits CRI-149, CRI-150 and Annex 9 in other paragraphs of its report. These
exhibits bear no relation to the Panel's finding in paragraph 7.773 regarding the forms that do not
appear in the record.

6.9.6 Paragraph 7.824 of the Interim Report

6.122. Costa Rica considers the assertion in paragraph 7.824 of the Interim Report, that no
document on the ASBVd detection protocol dating from before 2017 is in the record, to be factually
incorrect. Costa Rica points out that Exhibit MEX-115, dated 29 October 2014, expressly indicates
that the Cellular and Molecular Biology Research Centre (CIBCM) of the University of Costa Rica
(UCR) followed the protocol and recommendations of Agdia Inc. (Indiana, United States), and that
in Exhibit MEX-134, dated 6 April 2015, the CIBCM of the UCR describes the protocol followed for
the detection of ASBVd. Costa Rica adds that Memorandum LDP-003-16 (Annex 4 to Costa Rica's
response to the Panel's information request), dated 27 January 2016, states that the methods
available at the Pest Diagnostic Laboratory of the SFE were used, and offers a detailed description
of the procedure followed in the case of ASBVd.

6.123. Costa Rica requests the Panel to incorporate into its analysis of Costa Rica's diagnostic
procedures for ASBVd all exhibits in the record reflecting the procedure followed both by the UCR
and the Pest Diagnostic Laboratory of the SFE for the detection of ASBVd, particularly the exhibits
mentioned above. Costa Rica further requests the Panel to review its conclusion that there is no

570 Costa Rica's request for review of the Interim Report, para. 2.53 (citing Final report on the 2019
sampling survey, (Exhibit CRI-21), p. 4).
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evidence demonstrating that a diagnostic procedure existed prior to 2017, which affects the scientific
legitimacy of the determination of absence of ASBVd in Costa Rica based on the sampling surveys
of 2014 and 2015-2016.

6.124. Mexico requests the Panel to reject Costa Rica's request. Mexico considers the Panel to have
conducted a careful analysis of the evidence referred to in Costa Rica's request for review, and it is
therefore unnecessary to accept Costa Rica's proposal. Mexico adds that, in any case, even if the
Panel agrees to include the documents to which Costa Rica refers, the determination of the absence
of ASBVd in Costa Rican territory continues to lack scientific legitimacy for the reasons exhaustively
presented by the Panel in its Interim Report.

6.125. The Panel observes that Exhibit MEX-115 contains a memorandum from the CIBCM of the
UCR on the samples from the 2014 sampling survey, stating that the samples were prepared
immediately and the RNA was spotted onto the membranes following the protocol and
recommendations of Agdia Inc. (Indiana, United States). It is stated that the membranes were sent
to Agdia Inc. for hybridization with the ASBVd-specific probe, using the diagnostic services of Agdia
Inc.

6.126. Exhibit MEX-134 contains a memorandum from the CIBCM of the UCR regarding the samples
that tested positive or inconclusive following the analysis carried out by Agdia Inc. The memorandum
states that total RNA was extracted from the samples submitted by SFE officials using liquid nitrogen
and the RNeasy Plant Mini Kit (QIAGEN) in accordance with the manufacturer's recommendations,
and that the positive control RNA was obtained from ASBVd-infected avocado leaves kept in its
freezer at -70°C. The memorandum also states that the reverse transcription (RT) and the
polymerase chain reaction (PCR) were carried out using the protocols and the pair of viroid-specific
ASBV1 and ASBV?2 primers designed by Schnell et al. (Plant Dis. 81:1023-1026, 1997); and that the
RT was carried out using the Sensiscript RT Kit (QIAGEN) and the ASBV1 primer. It adds that the
RT-PCR product was analysed in agarose gel. It further states that all amplification products obtained
were sent to Macrogen Korea to be purified and sequenced directly, and that the sequences obtained
for each of the avocado samples were compared using the BLASTn algorithm with the sequences
available in the GenBank.

6.127. Based on the information contained in Exhibits MEX-115 and MEX-134 relating to the evidence
gathered in 2014, the first sampling survey was conducted with the support of the CIBCM of the
UCR, using the diagnostic services of Agdia Inc (Indiana, United States) and Macrogen Inc. (Korea).
The record contains no further information regarding the recommendations of Agdia Inc., or the
diagnostic protocols of Agdia Inc. (Indiana, United States) and Macrogen Inc. (Korea), and the
methodology applied by the CIBCM of the UCR is presented as a recount together with the
presentation of the results. Costa Rica's response to the Panel's information request of
3 August 2020 provides some explanation of the CIBCM's methods.>"!

6.128. Annex 4 to Costa Rica's response to the Panel's information request contains a memorandum
from the Pest Diagnostic Laboratory of the SFE concerning 151 of the 244 samples from the
2015-2016 sampling survey. The memorandum states that the samples were analysed in the
Molecular Biology Section of the Pest Diagnostic Laboratory of the SFE, and that the RT-PCR
technique was used to determine the presence/absence of the viroid in the samples. It indicates that
the methods available at the laboratory were used, and it describes the application of the methods
to the samples in question.>72

6.129. Annex 12 contains a CIBCM memorandum describing the diagnostic process for the other
177 samples from the 2015-2016 sampling survey. As in the CIBCM memorandum of 2014

571 Costa Rica's response to the Panel's information request of 3 August 2020, pp. 23-24.

572 1t states: RNA was extracted using the Maxwell 16 MDx Instrument together with the Maxwell 16 LEV
Plant RNA Kit (Promega AS1430). The "RNasin Plus RNase Inhibitor" (Promega, N2611) was added to the RNA
extracts. The quantity and quality of the genomic RNA extracts obtained were verified using
spectrophotometry. The reverse transcription was carried out using the "Maxima First Strand cDNA Synthesis
Kit for RT-gPCR" (Thermo Scientific, K1642), and specific primers developed by Schnell et al., 1997 and Taq
DNA recombinant (Thermo Scientific, EP0402) were used for the PCR. In addition, a real-time PCR was
conducted on the cDNA from all the samples to amplify the plant cytochrome oxidase (COX), according to Li et
al., 2006, which functions as an internal control. ... One positive control and one blank control (a no template
control (NTC)) were included at each stage of the process (RNA extraction, RT and PCR) and for each batch.
(Costa Rica's response to the Panel's information request of 3 August 2020, Annex 4, p. 2).
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(Exhibit MEX-134), this memorandum describes how total RNA was extracted from the samples,
how the RT and PCR were carried out, and how the RT-PCR product was analysed. The description
is similar to that of the diagnostic process for the 25 inconclusive samples from 2014 in
Exhibit MEX-134, the only difference being that another kit was used for the RT.

6.130. Based on the information in Annexes 4 and 12 relating to the evidence gathered in
2015-2016, the Panel notes that the CIBCM of the UCR provided support for 177 of the samples,
and that the remaining 151 were analysed by the Pest Diagnostic Laboratory of the SFE. Regarding
the analysis by the CIBCM of the UCR, as in 2014, no protocol is presented, and the methodology
applied by the CIBCM of the UCR is presented as a recount together with the presentation of the
results. With regard to the Pest Diagnostic Laboratory of the SFE, the methodology applied is also
set out as a recount together with the presentation of the results, but the record contains no
diagnostic protocol for ASBVd applicable in 2015-2016 giving instructions on the methodology to
follow when conducting the diagnostic test for ASBVd.

6.131. In light of the foregoing, the Panel has inserted paragraphs 7.829 through 7.837, setting out
the statements in the above paragraphs regarding Exhibits MEX-115 and MEX-134, and Annexes 4
and 12 of Costa Rica's response to the Panel's information request. The Panel has adjusted its
conclusion on this point.

6.9.7 Paragraph 7.844

6.132. Mexico requests the Panel to conduct a review of Exhibit MEX-221, Comparison of the ASBVd
sampling protocols of Mexico and Costa Rica (2019), cited in paragraph 7.844, since this exhibit is
a technical opinion by Mexico's NPPO, namely the Directorate General of Plant Health of the National
Health, Food Safety and Agri-food Quality Service (SENASICA) under the Ministry of Agriculture and
Rural Development, which has technical and scientific legitimacy to issue opinions of this kind.
Mexico states that it understands the Panel's limitations in that it is not responsible for evaluating
Costa Rica's ASBVd diagnostic protocol, and that this exhibit's very purpose is to demonstrate that
Costa Rica's protocol is unreliable, since obtaining an objective analysis of ASBVd would depend on
aspects such as the type of sample, verification of the quality and quantity of RNA, the method for
verifying RNA integrity, and the diagnostic techniques carried out by a laboratory.

6.133. Costa Rica submits that the Panel examined Exhibit MEX-221 and this is expressly reflected
in its report. In Costa Rica's view, it is normal for Members to have different protocols, and it cannot
therefore be concluded that a diagnostic protocol is in violation of WTO rules because it differs from
another. Costa Rica adds that the Panel did evaluate and consider the exhibit to which Mexico refers,
and arrived at a reasoned conclusion thereon.

6.134. In order to reflect the description of Exhibit MEX-221 more accurately, the Panel has indicated
in paragraph 7.844 that a technical opinion issued by SENASICA is presented in the exhibit. However,
although it is a technical opinion issued by Mexico's NPPO, it is still a comparison between the ASBVd
diagnostic protocols of Mexico and Costa Rica. The Panel has maintained its conclusion that it does
not consider that Mexico has shown, based on scientific evidence, and not merely by comparison
with its own protocol, that Costa Rica's diagnostic protocol is not legitimately scientific. The Panel
has made a minor adjustment to paragraph 7.844.

6.10 Request for review concerning spontaneous germination in Reports ARP-002-2017
and ARP-006-2016

6.135. Costa Rica notes that in paragraphs 7.1142 and 7.1143 the Panel refers to Costa Rica's efforts
to document the occurrence of spontaneous germination and that these efforts appear to be a step
in the right direction. However, Costa Rica adds that the Panel mentions that the evidence provided
remains insufficient to document spontaneous germination due to the lack of a systematic,
disciplined and objective investigation and analysis. Costa Rica requests further guidance on this
matter from the Panel, and states that it would be particularly important for the Panel to explain in
detail what type of documents would be sufficient and what type of systematic investigation and
analysis Costa Rica should carry out to document spontaneous germination.
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6.136. Mexico requests the Panel to reject Costa Rica's request. Mexico does not consider it to be
the Panel's responsibility to tell a Member how to fulfil its obligations, and that Costa Rica's requests
in this respect seem to disregard the role of panels.

6.137. The Panel indicated that Costa Rica's efforts appear to be a step in the right direction in order
to note that Costa Rica has sought to gather further information on spontaneous germination
subsequent to Reports ARP-002-2017 and ARP-006-2016.

6.138. In section 7.4.5.3.3.9, the Panel details the sources cited in support of the statements
regarding spontaneous germination in Reports ARP-002-2017 and ARP-006-2016. In section
7.4.5.3.3.10, the Panel details all documents provided by Costa Rica during the proceedings which
are not included in the reports. In both cases, the Panel explains in detail how it reached its
conclusions relating to the insufficiency of scientific evidence for the occurrence of spontaneous
germination in Costa Rica.

6.139. The Panel notes that, in accordance with Article 15.2 of the DSU, within the interim review
stage "a party may submit a written request for the panel to review precise aspects of the interim
report prior to circulation of the final report to the Members". In its report, the Panel has not made
any suggestion as to how Costa Rica could fulfil its obligations under Article 5.1 of the
SPS Agreement. During the proceedings, none of the parties requested the Panel to exercise its
authority under Article 19.1 of the DSU to suggest ways in which the Member concerned could bring
its measure into conformity with the SPS Agreement. This has therefore not been part of the
discussion between the parties during the proceedings. The interim review is not the appropriate
procedural stage at which to request the Panel to exercise its authority to suggest ways in which
Costa Rica could bring its measure into conformity with the SPS Agreement with regard to this aspect
in particular.

6.140. As a guide, the Panel refers to the Appellate Body's statement with respect to the obligation
under Article 2.2 of the SPS Agreement (of which Article 5.1 is viewed as a specific application) that
an SPS measure not be maintained without sufficient scientific evidence. The Appellate Body in
Japan - Agricultural Products II considered "sufficient" to mean "of a quantity, extent, or scope
adequate to a certain purpose or object", and that, accordingly, "'sufficiency' is a relational concept.
'Sufficiency' requires the existence of a sufficient or adequate relationship between two elements,
in casu, between the SPS measure and the scientific evidence".>”3 The Appellate Body stated that
Article 2.2 requires that there be a rational or objective relationship between the SPS measure and
the scientific evidence, and that whether there is such a relationship will depend upon the particular
circumstances of the case, including the characteristics of the measure at issue and the quality and
quantity of the scientific evidence.>”* Thus, the evidence has to be sufficient to support a rational
and objective relationship between the SPS measure in question and the scientific evidence.

6.141. In light of the foregoing, the Panel does not consider it appropriate to provide the explanations
requested by Costa Rica. However, in order to further clarify its conclusion in paragraph 7.1143, the
Panel has replaced the phrase "while these efforts by Costa Rica appear to be a step in the right
direction” with "while Costa Rica has sought to gather further information on spontaneous
germination subsequent to Reports ARP-002-2017 and ARP-006-2016".

6.11 Request for review concerning the evaluation of the likelihood of entry
6.11.1 Paragraph 7.1202

6.142. With regard to paragraph 7.1202, Mexico notes that the Panel concludes that there is no
information indicating that Mexico would have helped Costa Rica to gather more information on the
presence of ASBVd in Mexico. Mexico submits that the Panel failed to take into account the
information provided by Mexico, specifically in its response to Panel question No. 59, in which it
notes the occasions on which it has shared information with Costa Rica. According to Mexico, this
includes Exhibits MEX-9, MEX-10, MEX-11, MEX-12, MEX-18, MEX-138, and MEX-201. Mexico claims
that these exhibits show that, since 2015, there has been a diplomatic and technical exchange
between the SFE and SENASICA; and that it shared information with Costa Rica during the reviews

573 Appellate Body Report, Japan - Agricultural Products II, para. 73.
574 Appellate Body Report, Japan - Agricultural Products II, para. 84 (citing Panel Report, Japan —
Agricultural Products II, para. 8.29 and 8.42).
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of the measures subject to consultations under the Single FTA and during the consultation period
before the DSB of the WTO.

6.143. Costa Rica submits that Mexico did not offer, either in its response to Panel question No. 59
or in the five exhibits mentioned, any information on the prevalence of ASBVd in its territory that
Costa Rica could have used in its risk assessment. According to Costa Rica, the documents in
question contain Mexico's assessment of the phytosanitary situation in Costa Rica and the measures
it has taken, but no information on the prevalence of ASBVd in Mexico.

6.144. The Panel notes that, in response to Panel question No. 59 on the information provided by
Mexico to Costa Rica for the preparation of the risk analysis, Mexico cites Exhibits MEX-201, MEX-138
and MEX-18. In its request for review of paragraph 7.1202, Mexico also includes Exhibits MEX-9,
MEX-10, MEX-11 and MEX-12. With regard to all these exhibits, the Panel notes the following:

a. In Exhibit MEX-9, which contains the minutes of the bilateral meeting between Mexico and
Costa Rica, Mexico mentions the presence of ASBVd in Mexico and that ASBVd has not
been detected in consignments of avocados from Mexico to Costa Rica, without further
details.

b. Exhibits MEX-10 and MEX-12 contain letters regarding consultations within the framework
of the Single FTA, with logistical information.

c. Exhibit MEX-11 contains Mexico's questions for Costa Rica.

d. Exhibit MEX-18, a background overview by Mexico of the measures applied by Costa Rica,
does not contain any specific information on the presence and/or distribution of ASBVd in
Mexico, and dates from 2019, which is after Reports ARP-002-2017 and ARP-006-2016.

e. Exhibit MEX-138 contains the technical report of a visit to Mexico by an SFE official from
Costa Rica. The report states that the official toured avocado plantations looking for
symptoms of ASBVd, but did not find any, or noted that the sporadic cases of defoliation
and yellowing leaves at one of the plantations could only be verified in a laboratory. The
report indicates that the owner of a packing plant claimed that he had seen fruit with
symptoms in the field but that fruit with these symptoms rarely arrived at the packing
plant. The document states that there are no official surveys determining areas where
ASBVd is present in Mexico.

f. Exhibit MEX-201 is a communication in which it is claimed that Mexico would have no
objection to sending Costa Rica information with which to conduct the PRA procedure,
after completion of the documentation procedure of the emergency measure, as well as
the documentation stating that Costa Rica is free of ASBVd. The communication contains
no further information.

6.145. In its request for review, Mexico makes no reference to specific information regarding the
presence and/or distribution of ASBVd in Mexico, and no such information can be found in the
exhibits identified by Mexico. In light of the foregoing, the Panel does not consider it appropriate to
amend paragraph 7.1202. However, the Panel has added footnote 2166 to paragraph 7.1202
describing the content of Exhibits MEX-18, MEX-138 and MEX-201 as cited by Mexico in response to
Panel question No. 59.

6.11.2 Paragraph 7.1221

6.146. Costa Rica notes that, in paragraph 7.1221, the Panel enquires as to the scientific basis for
Costa Rica's assertion that "[t]his viroid is systemic in the tissues of the plant (Ploetz et al. 2011),
so as long as the plant tissues are in a good condition, the pest will remain infectious". Costa Rica
adds that this matter is of utmost importance because, as it remains active, the seed may transmit
the viroid.>”>

575 Costa Rica's request for review of the Interim Report, para. 2.59 (citing Costa Rica's first written
submission, paras. 5.125 and 5.135).
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6.147. Costa Rica considers the second statement mentioned in paragraph 7.1221 (as long as the
plant tissues are in a good condition, the pest will remain infectious) to be a logical consequence of
the first (that the viroid is systemic in the tissues of the plant), particularly in light of the definition
of a viroid and its systemic nature. Costa Rica states that the expert Fernando Pliego Alfaro explained
that a pest is "systemic" when "it is inside the plant, in the plant's vascular bundle, and it therefore
moves inside the plant, from one site to another" and is "very different, for example, from ... a fly
or ... a mite that goes on the outside of the fruit", and that "[i]t is as if it were in our blood, right?
and it goes all over the body. Well, it is the same thing. That is what 'systemic' means".>7¢

6.148. Costa Rica submits that the fact the pest in this case is a systemic viroid means that it is
found in all the plant's tissues, and, therefore, the tissues of an infected fruit will remain infected
unless they are damaged, thereby also threatening the survival of the viroid. Costa Rica notes that
the expert Pablo Cortese points out that "[t]he pathogen can remain in the fruit as long as the fruit's
tissues are in good condition. The systemic characteristic is to do with its distribution within the
plant".>”7 Thus, according to Costa Rica, "[i]f transported or stored for too long or the conditions are
inadequate, the integrity of the fruit's tissues, and therefore the pathogen's survival, may be
affected".>78

6.149. Costa Rica requests the Panel to review the wording of paragraph 7.1221, considering that
the second statement in question is a logical consequence of the first.

6.150. Mexico points out that the Panel stresses the need for a scientific link between the sentence
"[t]his viroid is systemic in the tissues of the plant (Ploetz et al. 2011)" and the statement that "as
long as the plant tissues are in a good condition, the pest will remain infectious". Mexico submits
that it is not enough for the second statement to be a "logical consequence" of the first reference
because, for the purposes of the SPS Agreement, the reasoning of the risk assessor must be
coherent, objective and based on scientific evidence. Mexico adds that the second statement lacks
scientific evidence substantiating it, and that it is applied inconsistently since there is no link between
the two statements and no reasoning by Costa Rica's risk analyst. Mexico adds that Robert Griffin
highlighted the importance of the assessment that the analyst must carry out with respect to the
scientific evidence, which, according to Mexico, is not reflected in the PRAs under analysis. Mexico
does not believe that the modification requested by Costa Rica should be made.

6.151 The Panel observes that, in the comment cited by Costa Rica, Fernando Pliego Alfaro explains
what it is meant when referring to ASBVd as a viroid that is found systemically in the avocado plant,
indicating that "systemic" means that it is inside the plant and that it moves within the plant. This
does not confirm that the second statement in question ("as long as the plant tissues are in a good
condition, the pest will remain infectious") is a logical consequence of the first ("[t]his viroid is
systemic in the tissues of the plant").

6.152. Furthermore, the Panel notes that Pablo Cortese's comments highlighted by Costa Rica also
do not confirm that the second statement in question is a logical consequence of the first.
Mr Cortese's first comment concerns the question whether there is a correlation between the
systemic distribution of the pest and its capacity to remain in a life stage that would be associated
with commodities, containers or conveyances. The expert explains that the pathogen can remain in
the fruit as long as the fruit's tissues are in good condition, and that the systemic characteristic is
to do with its distribution within the plant. The expert does not make the connection asserted
by Costa Rica.

6.153. Mr Cortese's second comment that "[i]f transported or stored for too long or the conditions
are inadequate, the integrity of the fruit's tissues, and therefore the pathogen's survival, may be
affected" stems from his response in relation to the assertion in Reports ARP-002-2017 and
ARP-006-2016 that "[t]he speed and conditions of transport and duration of the life cycle of the pest
in relation to time in transport and storage have no effect on the survival (infectivity) of the pest".>7°

576 Costa Rica's request for review of the Interim Report, para. 2.61 (citing Fernando Pliego Alfaro,
transcript of the Panel's meeting with the parties and the experts, day 4, pp. 7-8).

577 Costa Rica's request for review of the Interim Report, para. 2.62 (citing Pablo Cortese's response to
Panel question No. 48(a) for the experts).

578 Costa Rica's request for review of the Interim Report, para. 2.62 (citing Pablo Cortese's response to
Panel question No. 49(a) for the experts).

579 ARP-002-2017, (Exhibit MEX-84), p. 35; ARP-006-2016, (Exhibit MEX-85), p. 16.
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The expert comments that he "[p]lartially agrees", and that "this will depend on the pathogen's
survival in the fruit", before adding that "[i]f transported or stored for too long or the conditions are
inadequate, the integrity of the fruit's tissues, and therefore the pathogen's survival, may be
affected".>8% The Panel also notes that, by adding "thus", Costa Rica has made a link between Mr
Cortese's comments that he does not make.

6.154. Furthermore, regarding whether there is any correlation between the systemic distribution of
the pest and its ability to survive during transport, Pablo Cortese states "not directly; the ability to
survive in transit is linked to the pathogen remaining in the fruit", and the virology expert, Ricardo
Flores Pedauyé, does not believe that there is.8! Fernando Pliego Alfaro states that there is, "the
pest survives more easily because it is systemic and is inside the tissue".%82

6.155. In the Panel's view, the experts' explanations show that there is some discussion on the
matter, but not that the second statement in question is a logical consequence of the first, and they
confirm the need for scientific evidence and for an explanation of this element of the risk assessment
in question.

6.156. In any event, the experts' testimony during the proceedings are not tantamount to evidence
or explanations in Reports ARP-002-2017 and ARP-006-2016. The experts' testimony during these
proceedings cannot make up for the lack of scientific evidence and the absence of the risk assessor's
reasoning in the risk assessment contained in said reports. Without any explanation given in Reports
ARP-002-2017 and ARP-006-2016, it is unclear why the second statement would be a logical
consequence of the first.>83

6.157. In light of the foregoing, the Panel has decided to leave paragraph 7.1221 unchanged.
6.11.3 Paragraph 7.1226

6.158. Costa Rica requests the Panel to reconsider the statement in paragraph 7.1226 that "there
is no explanation under this point of the connection between the viability and germination of avocado
seeds and the survival of ASBVd in fresh avocado fruit during commercial procedures”, in light of
the relevant factual elements in the record. Costa Rica notes that: (i) the cited sources, for instance,
Wutscher and Maxwell (1969) and Spalding et al. (1976) confirm that the seed is viable after
commercial procedures®84; (ii) the experts confirm that "in standard transport and storage conditions
of 5°C or 7°C, there is no reason to think that the seed will lose its viability">8>; (iii) ASBVd is a
viroid that is found systemically in the fruit, and "[b]eing a systemic pest, it is found in the plants'
tissues [including the seed] and it can, therefore, survive during commercial procedures"386; and,
(iv) it is therefore logical to say that commercial procedures do not affect the viability (germination
capacity) of a seed infected with ASBVd.

6.159. Costa Rica considers that the connection between viability and germination of avocado seeds
and the survival of ASBVd in fresh avocado fruit during commercial procedures can be seen from
Costa Rica's risk assessments. Costa Rica requests the Panel to review this matter accordingly.

580 pablo Cortese's response to Panel question No. 49(a) for the experts.

581 Responses of Pablo Cortese and Ricardo Flores Pedauyé to Panel question No. 48(b) for the experts.

582 Fernando Pliego Alfaro's response to Panel question No. 48(b) for the experts.

583 The Panel recalls that the same question regarding the correlation between the statement about the
systemic nature of the pest, and the statement that as long as the plant tissues are in a good condition, the
pest will remain infectious, arises in relation to two parts of Reports ARP-002-2017 and ARP-006-2016 (the
speed and conditions of transport and duration of the life cycle of the pest in relation to time in transport and
storage; and the vulnerability of the life stages during transport or storage). As the Panel explains in section 7
of this Report, neither of the two parts contain any substantiation or explanation of the correlation claimed.

584 Costa Rica's request for review of the Interim Report, para. 2.65 (citing Costa Rica, first written
submission, para. 5.115, citing in turn Wutscher and Maxwell (1969), (Exhibit MEX-132); and Spalding et al.
(1976), (Exhibit MEX-133); second written submission, para. 3.35, citing in turn Wutscher and Maxwell (1969),
(Exhibit MEX-132); and Spalding et al. (1976), (Exhibit MEX-133)).

585 Costa Rica's request for review of the Interim Report, para. 2.65 (citing Fernando Pliego Alfaro,
transcript of the Panel's meeting with the parties and the experts, day 1, p. 57).

586 Costa Rica's request for review of the Interim Report, para. 2.65 (citing Fernando Pliego Alfaro's
response to Panel question No. 50 for the experts).
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6.160. Mexico requests the Panel to reject Costa Rica's request, since, in Mexico's view, the Panel
assessed objectively the exhibits cited by Costa Rica, and its determination in paragraph 7.1226 is
appropriate.

6.161. Mexico adds that the exhibits cited by Costa Rica do not apply to this situation because:
(i) the reference to Wutscher and Maxwell (1969) should not be taken as definitive, as it is a study
that concerns avocados of the Lula variety, not Hass, which is the variety that Costa Rica imports
from Mexico, and Costa Rica has failed to demonstrate with scientific evidence that these same
conclusions can be extended to the Hass variety; (ii) the bibliographic reference to Spalding et al.
(1976) should also not be taken as definitive, since it is a study that concerns avocados of the Lula
variety, and not Hass; (iii) Costa Rica's rationale with regard to its climatic conditions and the
temperature for transport and storage was a circumstance discussed at the meeting with the experts,
it is therefore for the Panel to determine the weight of each of the pieces of evidence; and (iv) the
fact that ASBVd is a viroid that is found systemically in the fruit does not explain the connection
between the viability and germination of the avocado seed and the survival of ASBVd in fresh
avocado fruit during commercial procedures.

6.162. The Panel observes that, in paragraphs 7.1224-7.1226, it analyses the content of the element
of commercial procedures (for example, refrigeration) applied to consignments in the country of
origin, country of destination, or in transport or storage in Reports ARP-002-2017 and ARP-006-
2016, including the cited scientific evidence.

6.163. On Costa Rica's first point, the Panel addresses in paragraph 7.1226 the cited sources
(Wutscher and Maxwell (1969) and Spalding et al. (1976)), noting that studies on the viability and
germination of seeds are cited; that the cited studies on the viability and germination of seeds
subjected to different temperatures are relevant to avocados and constitute respected scientific
sources; but that, nevertheless, under the point being analysed, there is no explanation of the
connection between the viability and germination of avocado seeds and the survival of ASBVd in
fresh avocado fruit during commercial procedures.

6.164. The conclusion that Costa Rica asks the Panel to review has nothing to do with whether the
studies corroborate or not that seeds are viable following commercial procedures. Rather, it concerns
the absence of an explanation of the connection between the viability and germination of avocado
seeds and the survival of ASBVd in fresh avocado fruit during commercial procedures.

6.165. Having noted the absence of an explanation in Reports ARP-002-2017 and ARP-006-2016 of
the connection between the viability and germination of avocado seeds and the survival of ASBVd in
fresh avocado fruit during commercial procedures, the Panel adds that the studies cited are limited
to the Lula variety, and one refers to the storage of seeds in polyethylene bags. The Panel addresses
this matter in its analysis of the next request for review.

6.166. With regard to Costa Rica's second and third points, the Panel reiterates that the experts'
testimony (in this instance, that of Fernando Pliego Alfaro) during the proceedings are not
tantamount to evidence or explanations in Reports ARP-002-2017 and ARP-006-2016; and that the
experts' testimony during these proceedings cannot make up for the lack of scientific evidence and
the absence of the risk assessor's reasoning in the risk assessment contained in said reports.

6.167. Moreover, as the Panel points out in paragraph 7.1224, Costa Rica uses the statement that
the pest is systemic in the plant tissue, citing Ploetz et al. (2011), without explaining the connection
between this statement and the statement that "[t]he pest is unaffected by commercial procedures".

6.168. With regard to Costa Rica's fourth point, without any explanation given in
Reports ARP-002-2017 and ARP-006-2016, it is unclear why it is logical to assert, as Costa Rica
submits, that commercial procedures do not affect the viability (germination capacity) of a seed
infected with ASBVd.

6.169. In view of the foregoing, the Panel does not consider it appropriate to modify its statement
that there is no explanation under this point of the connection between the viability and germination
of avocado seeds and the survival of ASBVd in fresh avocado fruit during commercial procedures.
The Panel has added in paragraph 7.1225 the language of Reports ARP-002-2017 and ARP-006-2016
in more detail.
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6.11.4 Paragraphs 7.1226 and 7.1239

6.170. Costa Rica notes that, in reviewing the studies addressed in paragraphs 7.1226 and 7.1239,
the Panel emphasizes that "the studies cited are limited to the Lula variety" in paragraph 7.1226,
and that the "source refers specifically to nurseries" in paragraph 7.1239. For Costa Rica, it is
understandable that there will not always be studies on the exact issue being addressed by a risk
assessment. Costa Rica asserts that this does not mean, however, that studies on very similar issues
cannot be taken into consideration. Costa Rica requests further explanation from the Panel on the
value that it assigns to the studies mentioned in its analysis and on what Costa Rica describes as
the possibility, or not, that Members have to take into consideration studies on very similar (although
distinct) issues to those addressed in a risk assessment.

6.171. Mexico considers that the Panel should reject Costa Rica's request, since it is for the Panel
alone to decide which evidence it selects in its determination; and points out that the Panel is not
required to attribute to the exhibits the same meaning and weight that the parties do. Mexico
submits that, based on the avocado's characteristics, Costa Rica should have taken the precaution
of analysing the extent to which a study carried out for the Lula variety may be applicable to the
Hass variety. According to Mexico, Costa Rica has failed to demonstrate with scientific evidence that
the conclusions with respect to the Lula variety are equally applicable to the Hass variety.

6.172. Regarding the studies on the Lula variety, the Panel observes that in paragraph 7.1226,
having noted the absence of an explanation in the reports of the connection between the viability
and germination of avocado seeds and the survival of ASBVd in fresh avocado fruit during
commercial procedures, the Panel adds that the studies cited are limited to the Lula variety, and one
refers to the storage of seeds in polyethylene bags.

6.173. The Panel would like to point out that these sources refer respectively to a study of Lula
variety avocados exposed to sub-freezing temperatures in a freeze chamber®” and a study on the
germination capacity of seeds from Florida-grown Lula avocados after being stored in perforated and
non-perforated polyethylene bags, and in plastic mesh bags for several months in a chamber.388
Moreover, the second study explicitly concludes that additional information is needed to show the
effectiveness of the storage procedure with seeds of other Florida avocado cultivars stored for up to
a year under both laboratory and commercial conditions.>8°

6.174. The Panel understands that data may be extrapolated in risk assessments if that extrapolation
is justified on the basis of an analysis of the applicability of the data to the specific case. In Reports
ARP-002-2017 and ARP-006-2016, the risk assessor extrapolates the information from Wutscher
and Maxwell (1969) and Spalding et al. (1976) on the Lula variety without any analysis or
explanation justifying that the information on the Lula variety, taken from studies carried out under
controlled conditions, can be extrapolated to the particular situation of Hass avocados imported for
consumption.

6.175. The Panel has adjusted paragraph 7.1226, in order to further clarify its comment with respect
to the use of studies on the Lula variety in Reports ARP-002-2017 and ARP-006-2016.

6.176. With regard to the study on nurseries, the Panel has already explained in paragraph 7.1239
that, in Reports ARP-002-2017 and ARP-006-2016, it is stated that the generation of rootstock from
infected fruit trees (including those of the Hass cultivar) can significantly increase the incidence of
ASBVd citing Vallejo Pérez et al. (2017); that although this assertion is found in that source, the
source refers specifically to nurseries; and that it is not explained in Costa Rica's risk assessments
why the assertion on the significant increase in the incidence of ASBVd is used in the context of a
fruit imported for consumption, when the statement in the source refers to plants in nurseries, where
the magnitude of the spread would be different. This is because the purpose of a nursery is the
production of plants. The Panel has added this last sentence to paragraph 7.1239.

587 Wutscher and Maxwell (1969), (Exhibit MEX-132).
588 Spalding et al. (1976), (Exhibit MEX-133).
589 Spalding et al. (1976), (Exhibit MEX-133), p. 258.
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6.11.5 Paragraph 7.1228

6.177. Costa Rica notes that the Panel observes in paragraph 7.1228 that the scientific conclusions
on the different elements of this factor, i.e. that ASBVd survives in avocados for consumption during
the transport and storage of this fruit (if the avocado fruit stays alive and if ASBVd is present in the
transported fruit), appear to be supported by the virology expert, Ricardo Flores Pedauyé. Costa Rica
points out, however, that the Panel considers that the conclusions are not sufficiently documented
or explained in Reports ARP-002-2017 and ARP-006-2016. Costa Rica notes that this finding is
unclear, and requests the Panel to elaborate on it. Costa Rica states that it would be of great
importance for the Panel to describe in detail what type of documents and explanations would be
sufficient to document and explain scientific matters that are supported by the Panel's experts.

6.178. Mexico submits that it is not for the Panel to carry out the analysis requested by Costa Rica,
and that the Panel's role is limited to understanding how these conclusions on probabilities were
reached. In Mexico's view, it is therefore clear that the evidence and arguments submitted by
Costa Rica are insufficient. Mexico adds the Panel's analysis in the aforementioned paragraph
focuses on determining whether the PRAs have scientific information that supports their conclusions.
According to Mexico, most of Costa Rica's comments focus on asking the Panel to reconsider its
conclusions taking into account evidence produced ex post facto in the context of the proceedings
and that is not mentioned in the PRAs, as well as the experts' comments. Mexico states that it is for
the Panel to decide the weight to be given to the evidence submitted by the parties.

6.179. The Panel observes that the experts help the Panel to gain a better understanding of the
scientific and technical issues in the dispute. The purpose of a panel consulting with experts is not
to perform its own risk assessment.>%° As the Panel points out in the report, it is the WTO Member's
task to perform the risk assessment. The panel's task it to review the risk assessment, and, in
particular, whether that risk assessment is supported by coherent reasoning and respectable
scientific evidence.

6.180. Accordingly, a panel's task is not to make up for, in consultation with experts, the lack of
expert judgement, scientific evidence and/or explanations in the risk assessment on which the SPS
measures in question are supposed to be based. The Panel reiterates that the experts' testimony
during the proceedings are not tantamount to evidence or explanations in Reports ARP-002-2017
and ARP-006-2016. The experts' testimony during these proceedings cannot make up for the lack
of scientific evidence and the absence of the risk assessor's reasoning in the risk assessment
contained in said reports.

6.181. Moreover, the Panel found that the conclusions are not sufficiently documented or explained
in Reports ARP-002-2017 and ARP-006-2016, having analysed in detail in paragraphs 7.1215
through 7.1227 the factor on the probability of survival during transport or storage addressed in
said reports. Therefore, the explanation that Costa Rica requests on this finding is in the
Panel Report. The Panel also refers to paragraph 6.140 above with respect to the sufficiency of
evidence.

6.182. The Panel has made some adjustments to paragraph 7.1228 to reflect the points made in the
preceding paragraphs.

6.11.6 Paragraph 7.1246

6.183. Costa Rica submits that the Panel mentions in paragraph 7.1246 that there is no explanation
in Costa Rica's risk assessments that associates the high degree of transmission through
symptomless seeds with the introduction of ASBVd in the PRA area even though this topic is
discussed in the datasheet for the risk assessment.

6.184. Costa Rica asserts that the datasheet is an essential part of Costa Rica's risk assessments,
and that, as can be seen from Manual NR-ARP-PO-01_M-01, in particular, "FORMATO PARA
ELABORAR ARP POR PLAGA" (form to prepare PRA for a pest), a risk assessment is "carried out to
determine the quarantine risk for the importation of '‘common name' for 'class' (scientific name) of

590 Appellate Body Reports, US/Canada - Continued Suspension, para. 592.
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'country' and on the basis of datasheet (datasheet reference)".5°! According to Costa Rica, therefore,
its risk assessments must be read together with the datasheets in question.

6.185. Costa Rica requests the Panel to review paragraph 7.1246 on the basis of a joint reading of
the risk assessments and the ASBVd datasheet, where, according to Costa Rica, it did highlight that
transmission through the seed of symptomless fruit is very high.

6.186. Mexico requests that the Panel reject Costa Rica's request, given that nowhere in that
paragraph, or in the Interim Report as a whole, does the Panel deny that the datasheet has been
used in the risk assessments. Mexico adds that each of the assertions in the risk assessment must
be supported by scientific evidence, and that there must be elements that shed light on how
Costa Rica's risk analyst reached the conclusion set out in each of the reports.

6.187. Mexico submits that the Panel cannot base its analysis on assumptions that a particular
conclusion was substantiated by a source cited in the PRA, but which was not referenced in the
specific conclusion of the risk assessment. Mexico adds that the assertion that there is a high
probability must in turn be demonstrated on specific scientific bases and not only by categorial and
general references.

6.188 The Panel states in paragraph 7.1244 that, under the element of risks from by-products and
waste, Reports ARP-002-2017 and ARP-006-2016 indicate that the waste of fresh avocado fruit are
the skins and seeds; that, as it contains a viable seed, there is a risk of pest introduction through
the waste; and that the germination of a seed from a symptomless fruit would introduce the pest
into the PRA area. The Panel notes in the following paragraph that the reports cite Ploetz et al.
(2011) when asserting that the germination of a seed from a symptomless fruit would introduce the
pest into the PRA area, but that Ploetz et al. (2011) does not make any statements on the
introduction of ASBVd into an area.

6.189. During the proceedings, Costa Rica referred to the seed's high degree of transmission.
Precisely because it has read Reports ARP-002-2017 and ARP-006-2016 in their entirety (including
the datasheet), the Panel acknowledged the comment in the datasheet that transmission through
the seed of symptomless fruit is very high (95%), according to Hadidi et al. (2003). The Panel
observed however that, under the element on the risks from by-products and waste, there is no
reference to the datasheet or to the statement contained therein, and concluded that there is no
explanation under this element that associates the high degree of transmission through symptomless
seeds with the introduction of ASBVd in the PRA area.

6.190. Despite the effort made by the Panel to find information in Reports ARP-002-2017 and
ARP-006-2016 that is possibly linked to this element of the risk assessment, based on the arguments
presented by Costa Rica in this dispute, the Panel could not assume the considerations that the risk
assessor took into account when assessing the element in question and reaching a conclusion of
"high" probability. Even reading the risk assessment together with the datasheet, the Panel could
not substitute its own reasoning for that of the risk assessor.

6.191. In light of the foregoing, the Panel does not consider it necessary to modify its finding in
paragraph 7.1246. Nevertheless, the Panel has made adjustments to this paragraph to add that
under the element on the risks from by-products and waste there is no reference to Hadidi et al.
(2003), and that the considerations that led the risk assessor to conclude a "high" probability are
unclear.

6.12 Request for review concerning the general arguments on the evaluation of the
likelihood of entry, establishment and spread in Reports ARP-002-2017 and
ARP-006-2016

6.192. Referring to paragraphs 7.1429 and 7.1437, Mexico requests the Panel to revise its
statements with respect to Mexico's arguments concerning the level of specificity required of the
scientific evidence that Costa Rica presented in its risk analysis, based on the facts and arguments

591 Costa Rica's request for review of the Interim Report, para. 2.72 (citing Manual
NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 30).
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put forward by Mexico throughout the dispute. Mexico reiterates some of its arguments put forward
throughout the dispute.

6.193. Costa Rica asserts that the level of specificity for the scientific evidence suggested by Mexico
is so narrow that it would be counterproductive to the preparation of the risk assessments, since
relevant scientific information on pests and hosts would be ignored just because it is not pertinent
to the countries concerned. According to Costa Rica, the Panel fully considered Mexico's arguments
on the specificity of scientific evidence and on the relevance of its fresh fruit PRA (2015), and rejected
them in a reasoned manner.

6.194. In paragraphs 7.1429 through 7.1437, the Panel addressed Mexico's arguments on the level
of specificity required of scientific evidence, including those referring to previous disputes. In
particular, the Panel analyses in paragraph 7.1432 the observation by the Appellate Body in
Japan - Apples, and explains in paragraph 7.1433 why the situation in that case is different from
that in the matter before this Panel.

6.195. The Panel also explains in paragraph 7.1434 that the analysis of fresh fruit imported for
consumption from Mexico implies the need for certain specific considerations, such as the volume
and frequency of imports of fresh avocados for consumption from Mexico, the quality control
procedures in place in Mexico to discard symptomatic fruit, the distribution of fresh avocado fruit
imports in Costa Rica's markets, the product's intended use, and, according to Costa Rica, diversion
from intended use and spontaneous germination.

6.196. The Panel has addressed Mexico's arguments in section 7.4.5.3.6, and does not consider it
necessary to revise its opinion. Nevertheless, in light of the parties' comments, the Panel has made
additions to paragraph 7.1432, in order to elaborate on the difference between the situation of Costa
Rica's risk assessment and that of the PRA in Japan - Apples. The Panel has also adjusted paragraph
7.1434, in order to convey that the analysis of the issues identified therein would give the risk
assessment the specificity required in this case and would have an impact on the magnitude of the
risk of the particular pathway (i.e. fresh avocado fruit).

6.13 Request for review concerning the titles of sections 7.6.4.1.1 and 7.6.4.1.2

6.197. Costa Rica indicates that the title of section 7.6.4.1.1 is "Whether Costa Rica has adopted its
own levels of protection in different situations" and that the title of section 7.6.4.1.2 is "Whether
Costa Rica's levels of protection exhibit arbitrary or unjustifiable distinctions in their treatment of
different situations". Costa Rica considers that, in accordance with the legal standard under
Article 5.5 described by the Panel in paragraphs 7.1948-7.1975, Article 5.5 concerns different but
comparable situations, and suggests that the Panel add the words "but comparable" to the two titles.

6.198. Mexico requests the Panel to reject Costa Rica's request. Mexico notes that it suffices to
indicate that these are different situations, and that Article 5.5 of the SPS Agreement refers only to
"levels ... consider[ed] to be appropriate in different situations", therefore it is not necessary to add
the words "but comparable".

6.199. The Panel observes that Article 5.5 of the SPS Agreement refers to "arbitrary or unjustifiable
distinctions in the levels [the Member] considers to be appropriate in different situations". As
Costa Rica acknowledges, the Panel describes in section 7.6.3 the legal standard under Article 5.5
of the SPS Agreement. In that section, the Panel points out that, according to the Appellate Body in
EC - Hormones, this element of Article 5.5 implies that a Member has established different levels of
protection which it regards as appropriate for itself in differing situations®92; and the situations
exhibiting differing levels of protection cannot be compared unless they are comparable.>®3 The Panel
analyses in section 7.6.4.1.1 the comparability of the situations identified by Mexico under
Article 5.5.

592 Appellate Body Report, EC - Hormones, para. 216.
593 Appellate Body Report, EC - Hormones, para. 217.
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6.200. In the view of this Panel, the titles of sections 7.6.4.1.1 and 7.6.4.1.2 indicate the elements
of the Panel's analysis under Article 5.5 of the SPS Agreement to which these sections refer, and the
Panel does not consider it necessary to modify these titles.

6.14 Request for review concerning whether either of Mexico's proposed alternative
measures are significantly less restrictive to trade than Resolutions DSFE-003-2018 and
DSFE-002-2018

6.201. Costa Rica notes that paragraph 7.1931 addresses the impact on trade of its phytosanitary
requirements, and that the exporting country has the option of choosing between three alternatives:
(i) certifying that the consignment is free of ASBVd; (ii) certifying that the consignment comes from
an ASBVd-free place of production; or (iii) complying with a systems approach programme
established bilaterally with Costa Rica. Costa Rica adds that, to reflect the alternative nature of these
requirements, it suggests a change to paragraph 7.1931 to indicate that "it is necessary to comply
either with one of two certificates, or with a systems approach, which, regardiess of which option is
chosen, implies an effort by the exporting country to ensure that its avocado fruit for export to
Costa Rica are free of ASBVd, which in turn would require adjustments to avocado production and
marketing.">%4

6.202. Mexico states that it does not consider the drafting change to be necessary, given that it is
understandable and distinguishes between alternatives to the phytosanitary requirements.

6.203. The Panel has made adjustments to the wording of the paragraph, taking into account
Costa Rica's suggestion to reflect the alternative nature of the requirements. As a result of these
changes, the Panel has added two footnotes (footnotes 710 and 3033 of the final report) relating to
Costa Rica's comments on the option of complying with a systems approach programme established
bilaterally with Costa Rica, in response to Panel question No. 53.

6.15 Requests for review concerning the summary of the parties' arguments

6.204. Costa Rica considers that paragraph 7.2272 contains a typographical error, and indicates that
the words "asserts that" should be deleted from the sentence "Costa Rica submits that in the context
of Article 5.1 it asserts that the PRAs were carried out in line with the manual". Mexico agrees with
Costa Rica's request. The Panel notes that this is not a typographical error, but that the purpose of
the sentence is to point out that Costa Rica submits that its explanation that the PRAs were carried
out following the manual is found in the context of Article 5.1. The Panel has made a minor
adjustment to paragraph 7.2272.

6.205. Costa Rica considers that paragraph 7.2276 is unclear, and suggests an amendment to the
wording to reflect its arguments more clearly. Mexico submits that the wording proposed by Costa
Rica alters the meaning of the paragraph originally drafted by the Panel, but concurs with Costa Rica
that the paragraph does not accurately reflect what is stated in paragraph 5.40 of Costa Rica's first
written submission. The Panel has accepted Costa Rica's suggestion regarding paragraph 7.2276.

7 FINDINGS

7.1 General principles regarding the applicable standard of review, treaty interpretation,
burden of proof, and order of analysis

7.1.1 Function of the Panel and applicable standard of review

7.1. Article 11 of the DSU describes the function of panels as "assist[ing] the DSB in discharging its
responsibilities under [the DSU] and the covered agreements". To this end, panels should "make ...
findings ... [that] will assist the DSB in making the recommendations or in giving the rulings provided
for in the covered agreements". In addition, Article 3.4 of the DSU stipulates that
"[rlecommendations or rulings made by the DSB shall be aimed at achieving a satisfactory
settlement of the matter in accordance with the rights and obligations under this Understanding and
under the covered agreements."

594 Costa Rica's request for review of the Interim Report, para. 2.77. (emphasis added)
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7.2. Article 11 of the DSU also establishes the standard of review that panels must apply in order
to fulfil their function stating that a panel should "make an objective assessment of the matter before
it, including an objective assessment of the facts of the case and the applicability of and conformity
with the relevant covered agreements".

7.3. In SPS cases that deal with to Article 5.1 of the SPS Agreement, where a panel examines
whether the measure at issue is based on a risk assessment, the review power of the panel is not
to determine whether the risk assessment undertaken by a WTO Member is correct, but rather to
determine whether that risk assessment is supported by coherent reasoning and respectable
scientific evidence and is, in this sense, objectively justifiable.>°>

7.4. With regard to the review under Article 5.6 of the SPS Agreement, panels are charged with,
inter alia, identifying the appropriate level of protection (ALOP) of the Member whose SPS measure
has been challenged. A panel would typically be expected to accord weight to the respondent's
articulation of its ALOP, particularly where that ALOP was specified in advance of the adoption of the
SPS measure, where the ALOP is specified with sufficient precision, and where it has been
consistently expressed by the responding Member. A panel, however, is not required to defer
completely to a respondent's characterization of its own ALOP. Rather, a panel must ascertain the
respondent's ALOP on the basis of the totality of the arguments and evidence on the record.>%¢

7.5. On the evaluation of the facts, the Appellate Body has noted that a panel must consider all the
evidence presented to it, assess its credibility, determine its weight, and ensure that its factual
findings have a proper basis in that evidence.>®7 A panel must further provide in its report reasoned
and adequate explanations and coherent reasoning to support its findings.>®® Within these
parameters, it is generally within the discretion of the panel to decide which evidence it chooses to
utilize in making findings.>®® Although a panel must consider evidence before it in its totality, and
evaluate the relevance and probative force of all of the evidence®?, a panel is not required to discuss,
in its report, each and every piece of evidence put before it®%!, or to accord to factual evidence of
the parties the same meaning and weight as do the parties.50?

7.6. With regard to the treatment of evidence and experts' statements, the Appellate Body in
Australia - Apples found that "a panel enjoys a margin of discretion in the assessment of the facts,
including the treatment of evidence."®%3 The Appellate Body explained that a panel's "role as the
trier of facts requires it to review and consider all the evidence that it receives from the parties or
that it seeks pursuant to Article 13 of the DSU", and added that, in its reasoning on a given issue, a
panel must weigh and balance all the relevant evidence, including testimony by experts.604
Nonetheless, as the Appellate Body noted in EC - Hormones, a panel "cannot realistically refer to all
statements made by the experts advising it".6%> A panel may reproduce the relevant statements by
the experts, but still fail to make an objective assessment of the facts under Article 11 if it then fails
to properly assess the significance of these statements in its reasoning. Conversely, a panel that
does not expressly reproduce certain statements of the experts may still make an objective
assessment of the facts, especially when its reasoning reveals that it has assessed the significance
of these statements or that these statements are manifestly not relevant.t%® Moreover, the

595 Appellate Body Reports, US/Canada - Continued Suspension, para. 590.

5% Appellate Body Reports, India - Agricultural Products, para. 5.221; and Korea - Radionuclides,
para. 5.24.

597 Appellate Body Report, Brazil - Retreaded Tyres, para. 185 (referring to Appellate Body Report,
EC - Hormones, paras. 132-133). See also Appellate Body Reports, EC - Asbestos, para. 161; EC - Bed Linen
(Article 21.5 - India), paras. 170, 177 and 181; EC - Sardines, para. 299; EC - Tube or Pipe Fittings,
para. 125; Japan — Apples, para. 221; Japan — Agricultural Products II, paras.141-142; Korea - Alcoholic
Beverages, paras. 161-162; Korea - Dairy, para. 138; US - Carbon Steel, para. 142; US - Gambling,
paras. 330 and 363; US - Oil Country Tubular Goods Sunset Reviews, para. 313; and EC - Selected Customs
Matters, para. 258.

5% Appellate Body Report, US - Upland Cotton (Article 21.5 - Brazil), fn 618 to para. 293.

599 Appellate Body Report, EC - Hormones, para. 135.

600 Appellate Body Reports, US — Continued Zeroing, para. 331; and Korea — Dairy, para. 137.

601 Appellate Body Reports, Australia — Apples, para. 271; and Brazil — Retreaded Tyres, para. 202.

602 Appellate Body Reports, Australia - Salmon, para. 267; and US - COOL, para. 299.

603 Appellate Body Report, Australia — Apples, para. 271.

604 Appellate Body Report, Australia — Apples, para. 275.

605 Appellate Body Report, EC - Hormones, para. 138. See also Appellate Body Report,
Australia - Apples, paras. 271 and 275.

606 Appellate Body Report, Australia — Apples, para. 275.
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Appellate Body stated in Japan - Apples that panels "enjoy a margin of discretion in assessing the
value of the evidence, and the weight to be ascribed to that evidence".5%7

7.7. A panel's obligation to make an objective assessment of the matter also refers to the
applicability of and conformity with the relevant covered agreements, that is, the analysis of the
consistency or inconsistency of the challenged measures with the applicable provisions.%% To that
end, a panel may freely "use arguments submitted by any of the parties - or to develop its own
legal reasoning - to support its own findings and conclusions on the matter under its
consideration".%% In other words, each panel must assess the provisions of the relevant agreements
and reach its own conclusions without necessarily limiting itself to the arguments or approaches put
forward by any of the parties.®® Where there is an absence of argumentation, however, a panel
cannot intervene to raise arguments on a party's behalf and make the case for the complainant.®!!

7.1.2 Interpretation of the relevant treaty provisions

7.8. In order to fulfil their function, panels may be called upon to interpret the provisions at issue
in a dispute. In this regard, Article 3.2 of the DSU states that the WTO dispute settlement system
"is a central element in providing security and predictability to the multilateral trading system" and
serves "to clarify the existing provisions of those agreements in accordance with customary rules of
interpretation of public international law".

7.9. The Appellate Body has understood that the "customary rules of interpretation of public
international law" mentioned in the DSU refer to the rules of interpretation that form part of general
customary international law, which have been codified in Articles 31612, 32613 gand 33614 of the

807 Appellate Body Report, Japan — Apples, para. 166 (citing Appellate Body Report, EC - Asbestos,
para. 161).

508 Appellate Body Report, EC - Hormones, para. 118.

609 Appellate Body Report, EC - Hormones, para. 156.

610 Appellate Body Reports, Canada - Renewable Energy / Canada - Feed-In Tariff Program,
para. 5.215.

611 Appellate Body Report, EC - Fasteners (China), para. 566. See also Appellate Body Reports,

China — HP-SSST (Japan) / China — HP-SSST (EU), para. 5.236; and Canada - Renewable Energy / Canada -
Feed-In Tariff Program, para. 5.215.

612 Article 31 of the Vienna Convention, entitled "General rule of interpretation”, states:

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the
terms of the treaty in their context and in light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text,
including its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the parties in connection with the
conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection with the conclusion of the
treaty and accepted by the other parties as an instrument related to the treaty.

3. There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the interpretation of the treaty or the
application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes the agreement of the
parties regarding its interpretation;

(c) any relevant rules of international law applicable in the relations between the parties.

4. A special meaning shall be given to a term if it is established that the parties so intended.

613 Article 32 of the Vienna Convention, entitled "Supplementary means of interpretation”, states:

Recourse may be had to supplementary means of interpretation, including the preparatory work of the
treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from the application of
Article 31, or to determine the meaning when the interpretation according to Article 31:

(a) leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurd or unreasonable.

614 Article 33 of the Vienna Convention, entitled "Interpretation of treaties authenticated in two or more
languages", states:

1. When a treaty has been authenticated in two or more languages, the text is equally authoritative in
each language, unless the treaty provides or the parties agree that, in case of divergence, a particular text
shall prevail.

2. A version of the treaty in a language other than one of those in which the text was authenticated
shall be considered an authentic text only if the treaty so provides or the parties so agree.

3. The terms of the treaty are presumed to have the same meaning in each authentic text.

4. Except where a particular text prevails in accordance with paragraph 1, when a comparison of the
authentic texts discloses a difference of meaning which the application of articles 31 and 32 does not remove,
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Vienna Convention on the Law of Treaties (Vienna Convention).t'> These rules of treaty
interpretation apply to any treaty, in any field of public international law, and not just to the
WTO agreements, and impose certain common disciplines upon treaty interpreters, irrespective of
the content of the treaty provision being examined and irrespective of the field of international law
concerned.616

7.1.3 Burden of proof

7.10. The DSU does not contain any express provision on the burden of proof. However, based on
general principles of law, the Appellate Body has explained that the burden of proof rests upon the
party asserting a fact, whether that party be the complainant or the defendant.®1”

7.11. In view of the foregoing, the initial burden of proving a violation lies with the complaining
party, which must establish a prima facie case (i.e. establish a presumption) of the contested
measure's inconsistency with a particular provision of the covered agreement. When that prima facie
case is made, the burden of proof moves to the defending party, which must in turn counter or
refute the claimed inconsistency.'8 A prima facie case "is one which, in the absence of effective
refutation by the defending party, requires a panel, as a matter of law, to rule in favour of the
complaining party presenting the prima facie case".°® A prima facie case must be based on evidence
and legal argument put forward by the complaining party in relation to each of the elements of the
claim.620

7.12. In the context of the covered agreements, precisely how much and precisely what kind of
evidence will be required to establish such a presumption will necessarily vary from measure to
measure, provision to provision, and case to case.%2!

7.13. In the case at hand, and pursuant to the aforementioned principles, it behoves Mexico to
establish a prima facie case for its claims that the measures at issue are inconsistent with the
SPS Agreement and the GATT 1994. Should Mexico succeed in establishing a prima facie case for its
claims, it would then be for Costa Rica to refute them.

7.1.4 Order of analysis

7.14. Before analysing Mexico's claims, the Panel must define the order in which it will examine
those claims.

7.15. As a general principle, panels are free to structure the order of their analysis as they see fit,
unless there exists a mandatory sequence of analysis.b22 It is the nature of the relationship between
two provisions that will determine whether there exists a mandatory sequence of analysis which, if
not followed, would amount to an error of law or would have repercussions for the substance of the
analysis.623

7.16. Furthermore, although panels may decide to follow the particular order of legal claims
suggested by the complaining party, they may also follow a different order of analysis so as to apply

the meaning which best reconciles the texts, having regard to the object and purpose of the treaty, shall be
adopted.

The Panel also notes that, in accordance with Article XVI of the Marrakesh Agreement Establishing the
World Trade Organization (WTO Agreement), the texts of agreements in Spanish, French and English are
equally authentic. The terms of the covered agreements are presumed to have the same meaning in each
authentic text and, in the event that a difference in meaning is found, the meaning which best reconciles the
three texts, having regard to the object and purpose of the treaty, shall be adopted. (Appellate Body Reports,
Canada - Renewable Energy / Canada - Feed-In Tariff Program, fn 512 to para. 5.66).

615 Appellate Body Reports, US — Gasoline, pp. 16-17; and Japan - Alcoholic Beverages II, p. 11.

616 Appellate Body Report, US — Hot-Rolled Steel, para. 60.

617 Appellate Body Report, US — Wool Shirts and Blouses, pp. 12-16.

618 Appellate Body Report, EC — Hormones, para. 98.

619 Appellate Body Report, EC - Hormones, para. 104.

620 Appellate Body Report, US — Gambling, para. 140.

621 Appellate Body Report, US — Wool Shirts and Blouses, p. 14.

622 Appellate Body Report, Canada - Wheat Exports and Grain Imports, para. 126.

623 Appellate Body Report, Canada - Wheat Exports and Grain Imports, paras. 109 and 127.
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the correct interpretation of the WTO law at issue.6?* However, a panel may not ignore the
fundamental structure and logic of a provision in deciding the proper sequence of steps in its
analysis.52°

7.17. In this dispute, Mexico has brought claims under Articles 1.1, 2.1, 2.2, 2.3, 3.1, 3.3, 5.1,
5.2, 5.3, 5.5, 5.6 and 6.1 of the SPS Agreement and Articles III:4 and XI:1 of the GATT 1994.

7.18. With respect to the order of claims made under the GATT 1994 and the SPS Agreement,
Mexico notes that it agrees with the panel's approach in EC - Hormones (Canada). Therefore it
presents its claims under the SPS Agreement first and then its claims under the GATT 1994.526

7.19. Costa Rica did not submit any specific arguments with respect to the order of analysis, and,
when presenting its arguments with respect to Mexico's claims, followed the order in which Mexico
set out its claims, that is, first those under the SPS Agreement and then those under the GATT 1994.

7.20. With regard to the relationship between the SPS Agreement and the GATT 1994, the Panel
notes that the eighth recital of the preamble of the SPS Agreement reflects the Members' desire "to
elaborate rules for the application of the provisions of GATT 1994 which relate to the use of sanitary
or phytosanitary measures, in particular the provisions of Article XX(b)". The SPS Agreement can
therefore be understood as a development, as regards SPS measures, of the general exception
established under Article XX(b) of the GATT 1994.

7.21. The panel in EC - Hormones, after asserting that "[t]he SPS Agreement contains ... no explicit
requirement of a prior violation of a provision of GATT which would govern the applicability of the
SPS Agreement"627, turned to the question of which of the two agreements should be examined first.
The panel considered that, given that the SPS Agreement specifically addresses the type of measure
at issue in that dispute, it would be more efficient to first examine the claims raised under the
SPS Agreement.%?® The panel explained that, if it were to examine the GATT 1994 first, it would
need to revert to the SPS Agreement.62°

7.22. This Panel concurs with the panel in EC - Hormones, so it will first consider whether the
SPS Agreement, the more specific agreement invoked by Mexico, applies to Costa Rica's measures.

7.23. With regard to its claims under the SPS Agreement, Mexico began with the issue of the
applicability of the SPS Agreement, before presenting its claims in the following order: (i) Articles 3.1
and 3.3; (ii) Articles 5.1, 5.2, 5.3, and 2.2; (iii) Articles 5.5 and 2.3; (iv) Article 5.6; (v) Article 6.1;
and (vi) Articles 1.1 and 2.1. Costa Rica followed the same structure as Mexico when presenting its
arguments so as to facilitate treatment of the case.®3°

7.24. The Panel will be guided by the order of analysis followed by Mexico and Costa Rica when
developing their arguments, because both parties have followed a logical sequence. For example,
given that the provisions of Article 5 of the SPS Agreement are a more specific expression of the
provisions in Article 2 of the SPS Agreement, previous panels have addressed obligations under
Article 5 of the Agreement first.63! Mexico and Costa Rica followed this sequence when presenting
their arguments.

624 Appellate Body Report, US — Zeroing (EC) (Article 21.5 - EC), para. 277.

625 Appellate Body Report, Canada — Autos, para. 151 (citing Appellate Body Report, US - Shrimp,
para. 119).

626 Mexico's first written submission, para. 122.

627 panel Reports, EC - Hormones (United States), para. 8.36; and EC — Hormones (Canada),
para. 8.39.

628 panel Reports, EC - Hormones (United States), para. 8.42; and EC — Hormones (Canada),
para. 8.45.

629 panel Reports, EC - Hormones (United States), para. 8.42; and EC — Hormones (Canada),
para. 8.45.

630 Costa Rica's first written submission, para. 5.4.

631 panel Report, US - Animals, para. 7.264. See also Appellate Body Reports, EC - Hormones,
para.180; US/Canada - Continued Suspension, para.674; and Australia - Salmon, para.138; and
Panel Reports, Australia - Salmon (Article 21.5 - Canada), paras. 7.85 and 7.161; EC - Approval and
Marketing of Biotech Products, para.7.3399; and US - Poultry (China), para. 7.157.
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7.25. However, as the Panel will explain when addressing Mexico's claims under Articles 3.1 and 3.3
of the SPS Agreement, Mexico's arguments with respect to those claims concern factual and legal
issues which are dealt with more specifically in Mexico's other claims. Therefore, the Panel will not
start with Mexico's claims under Articles 3.1 and 3.3 of the SPS Agreement.

7.26. In particular, part of Mexico's arguments under Articles 3.1 and 3.3 of the SPS Agreement
refer to the risk assessments in the Reports ARP-002-2017 and ARP-006-2016, and to the
methodology used to produce those risk assessments, set out in Manual NR-ARP-PO-01_M-01. As
Articles 5.1, 5.2, and 5.3 of the SPS Agreement are the provisions that most specifically address risk
assessments, the Panel will begin by analysing Mexico's claims under Articles 5.1, 5.2, 5.3, and 2.2,
before turning to Mexico's claims under Articles 3.1 and 3.3 of the SPS Agreement.

7.27. The rest of Mexico's arguments under Articles 3.1 and 3.3 of the SPS Agreement concern
factual and legal issues relating to the phytosanitary requirements in Resolutions DSFE-002-2018
and DSFE-003-2018, which are dealt with more specifically in Mexico's claims under Articles 5.5 and
2.3, 5.6 and 6.1. The Panel will therefore start by analysing those claims before addressing Mexico's
claims under Articles 3.1 and 3.3 of the SPS Agreement.

7.28. In light of the foregoing, the Panel will first consider whether the measures at issue are
sanitary or phytosanitary (SPS) measures subject to the SPS Agreement. If the measures identified
by Mexico are found to be SPS measures subject to the SPS Agreement, the Panel will proceed to
analyse Mexico's claims under that Agreement in the following order: (i) Articles 5.1, 5.2, 5.3, and
2.2; (ii) ALOP and Article 5.6; (iii) Articles 5.5 and 2.3; (iv) Article 6.1; (v) Articles 3.1 and 3.3; and
(vi) Articles 1.1 and 2.1. Once the Panel has concluded its examination of Mexico's claims under the
SPS Agreement, it will address Mexico's claims under Articles III:4 and XI:1 of the GATT 1994.

7.2 How to address the measures at issue and the scope of the SPS Agreement
7.2.1 General introduction to the section

7.29. Mexico asserts that the specific measures at issue are those by which, both individually and
jointly, Costa Rica restricts the importation of fresh avocados for consumption from Mexico. Mexico
contends that the requirements set out in Resolutions DSFE-002-2018 and DSFE-003-2018, Reports
ARP-002-2017 and ARP-006-2016, and the methodology in Manual NR-ARP-PO-01_M-01 together
constitute import restrictions on fresh avocados for consumption from Mexico.%32

7.30. Mexico submits that the five measures must be evaluated individually and jointly®33, and
requests that the Panel make specific findings for each of the measures, as well as a finding on the
operation of the measures at issue in conjunction with each other.634

7.31. Mexico also submits that Costa Rica's measures are phytosanitary measures in accordance
with paragraph 1 of Annex A to the SPS Agreement, and that these measures have affected
international trade, so they are, individually and jointly, phytosanitary measures pursuant to the
first sentence of Article 1.1 of the SPS Agreement; and, consequently, the provisions of the
SPS Agreement apply to them.635

7.32. For its part, Costa Rica contends that Mexico has failed to demonstrate that Costa Rica's
measures function together as an inseparable whole®3¢, and that it is inappropriate to assess Mexico's
claims on the basis of a general measure or of a set of measures.®3”

7.33. Costa Rica asserts that Mexico has put forward claims with respect to three instruments that
it has identified as individual measures, but that these do not, in and of themselves, meet the criteria

632 Mexico's first written submission, paras. 93-94; response to Panel question No. 99, para. 116.

633 Mexico's comments on Costa Rica's response to Panel question No. 112, para. 4.

634 Mexico's response to Panel question No. 112, para. 14.

635 Mexico's first written submission, paras. 141-142.

636 Costa Rica's second written submission, para. 2.3.

637 Costa Rica's second written submission, paras. 2.1 and 2.6; closing statement at the second
Panel meeting, para. 1.2.
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for the applicability of the SPS Agreement.®38 Costa Rica submits that the Reports ARP-002-2017
and ARP-006-2016 and the Manual NR-ARP-PO-01_M-01 do not constitute phytosanitary measures
in accordance with the definition given in Annex A(1)%3?; and that Mexico has failed to demonstrate
that they may affect international trade, either directly or indirectly.54°

7.34. The Panel will determine below: (i) whether the measures identified by Mexico are measures
for the purposes of the dispute settlement procedure; (ii) whether the Panel will analyse individually
the measures identified by Mexico, and, if so, (iii) whether the aforementioned measures are, in and
of themselves, or individually, SPS measures covered by the SPS Agreement; and (iv) whether the
Panel will analyse jointly the measures identified by Mexico.

7.2.2 The Panel's analysis

7.2.2.1 Whether the measures identified by Mexico are measures for the purposes of the
dispute settlement procedure

7.35. Mexico asserts that the specific measures at issue are those by which, both individually and
jointly, Costa Rica restricts the importation of fresh avocados for consumption from Mexico. Mexico
contends that the requirements set out in Resolutions DSFE-002-2018 and DSFE-003-2018,
Reports ARP-002-2017 and ARP-006-2016, and the methodology in Manual NR-ARP-PO-01_M-01
together constitute import restrictions on fresh avocados for consumption from Mexico.%4! Mexico
considers these measures at issue, both individually and jointly, to be inconsistent with Costa Rica's
obligations under the SPS Agreement and the GATT 1994.642

7.36. Mexico notes that it identified five individual measures, namely Resolutions DSFE-003-2018
and DSFE-002-2018, Reports ARP-002-2017 and ARP-006-2016, and Manual NR-ARP-PO-01_M-01,
and that these instruments are linked and operate in conjunction with each other, forming the basis
upon which Costa Rica prohibits or restricts the importation of fresh avocados for consumption from
Mexico.%43 For Mexico, the establishment of the phytosanitary requirements provided for in the
resolutions cannot be understood without the existence of the PRA reports, and those PRA reports
cannot be considered in isolation without the manual, in which the SFE established the methodology
for preparing the reports.%44

7.37. Mexico submits that the resolutions are decrees that have the quality of an administrative act
and are based on Law No. 7664, issued by the Congress of Costa Rica; that the PRA reports are
administrative acts carried out by the UARP of the SFE and constitute the basis for the resolutions;
and that the manual is a document, prepared and approved by the SFE that all UARP officials apply
when carrying out qualitative analysis of pests, hence it is an administrative act.®4>

7.38. With regard to the repeal of the manual, Mexico notes that even though the manual has been
repealed, it remains relevant to the present dispute®4®, and was the tool used to carry out the PRAs
in force.®*” Mexico asserts that the Panel should rule on the measures contested at the outset of
proceedings, since they form the basis for the violations that affect international trade between
Mexico and Costa Rica.®%*® Mexico submits that should the Panel make findings with respect to Manual
NR-ARP-PO-01_M-01 this would have an effect on Costa Rica's risk assessments, when determining
whether those assessments are inconsistent with the SPS Agreement, and will, in turn, have

638 Costa Rica's response to Panel question No. 112, para. 3; closing statement at the second Panel
meeting, para. 1.2.

639 Costa Rica's response to Panel question No. 112, para. 3; response to Panel question No. 115,
paras. 18-19; and response to Panel question No. 119, para. 37.

640 Costa Rica's first written submission, para. 5.2 and fn 94; closing statement at the second Panel
meeting, para. 1.2; and response to Panel question No. 117, para. 32.

641 Mexico's first written submission, paras. 93-94; response to Panel question No. 99, para. 116.

642 Mexico's first written submission, para. 120.

643 Mexico's response to Panel question No. 99, paras. 113-114; response to Panel question No. 111,
para. 2.

644 Mexico's response to Panel question No. 111, para. 2.

645 Mexico's response to Panel question No. 99, para. 114.

646 Mexico's comments on Costa Rica's response to Panel question No. 118, para. 5.

647 Mexico's comments on Costa Rica's response to Panel question No. 119, paras. 3 and 7.

648 Mexico's response to Panel question No. 118, para. 43; comments on Costa Rica's response to Panel
question No. 118, para. 3.
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implications for the phytosanitary requirements, as the risk assessor based his or her assessment
on a manual inconsistent with the SPS Agreement.64°

7.39. Costa Rica does not contest that the SPS Agreement may be applicable to this dispute in
general, or that each of the three measures, namely the phytosanitary requirements, the PRAs and
the manual, may fall within the Panel's terms of reference. However, Costa Rica expresses some
concern about how Mexico has brought its claims and met its burden of proof as the complaining
party.65°

7.40. With regard to the repeal of the manual, Costa Rica submits that, in the event that the Panel
considers that the SPS Agreement applies to the manual and determines that the latter is
inconsistent with the SPS Agreement, the fact that it has been repealed means that it would be
inappropriate to issue recommendations.651

7.41. The Panel notes that, pursuant to Article 7.1 of the DSU, the request for the establishment
of a panel governs its terms of reference, unless the parties agree otherwise.®>2 Pursuant to
Article 6.2 of the DSU, that request for the establishment of a panel shall identify the specific
measures at issue. Pursuant to this Article, the complaining party enjoys certain discretion in the
identification of the specific measures at issue.6°3

7.42. In its panel request, Mexico indicated that the specific measures at issue were "those by which
Costa Rica prohibits or restricts, either jointly or individually, the importation of fresh avocados for
consumption from Mexico".65* With the phrase "[t]hese measures include, but are not limited to",
Mexico identified:

Resolutions DSFE-003-2018 and DSFE-002-2018 issued by the State Phytosanitary
Service of the Ministry of Agriculture and Livestock of Costa Rica, dated
29 January 2018.

Reports ARP-002-2017 and ARP-006-2016 by the Pest Risk Analysis Unit of the State
Phytosanitary Service, dated 10 July 2017, as well as Manual NR-ARP-PO-01_M-01
containing the qualitative methodology applied in the said risk analyses.6°>

7.43. Mexico added that its panel request relates "to the aforementioned measures at issue and to
any additional measures that amend, supersede, update or replace them".836

7.44. There is no specific definition of the term "measure"” in the DSU, but the Appellate Body has
explained that a measure for the purposes of dispute settlement proceedings can be, "[i]n principle,
any act or omission attributable to a WTO Member".657

7.45. The resolutions, reports and manual identified by Mexico as specific measures at issue are
acts attributable to Costa Rica, and therefore fall within the broad definition of what can constitute
a "measure" for the purposes of the WTO dispute settlement system.

7.46. Moreover, the Panel considers that Mexico presented, with sufficient clarity, the measures it
is challenging in this dispute, and is therefore of the opinion that the measures were properly
identified in accordance with Article 6.2 of the DSU, and are thus within its terms of reference. The
Panel also notes that Costa Rica does not dispute that each of the measures identified by Mexico
may fall within the Panel's terms of reference.

649 Mexico's comments on Costa Rica's response to Panel question No. 118, para. 1.

650 Costa Rica's first written submission, para. 5.1.

651 Costa Rica's response to Panel question No. 118, para. 35.

652 Appellate Body Report, US — Upland Cotton, para. 293 (citing Appellate Body Report,
US - Carbon Steel, para. 124).

653 Appellate Body Report, EC - Selected Customs Matters, para. 149.

654 Mexico's panel request, WT/DS524/2, p. 2.

655 Mexico's panel request, WT/DS524/2, p. 2.

656 Mexico's panel request, WT/DS524/2, p. 2.

657 Appellate Body Report, US — Corrosion-Resistant Steel Sunset Review, para. 81.
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7.47. The Panel further notes that Manual NR-ARP-PO-01_M-01, prepared and adopted in
May 2016, has been repealed. A new manual was produced on 14 September 2017 and adopted on
16 March 2018.6%8 Mexico requested consultations with Costa Rica on 8 March 2017%%°, and the
establishment of a panel on 22 November 2018.50 This Panel was established on
18 December 2018.%61 In light of the foregoing, the manual was in force at the time of Mexico's
request for consultations, but does not appear to have been in force when Mexico requested the
establishment of this Panel or when this Panel was established. However, this manual was the tool
used to guide the preparation of Reports ARP-002-2017 and ARP-006-2016, which were not
amended following the issuance of the new manual, so, even though it has been repealed, the
manual continues to have an effect on the reports.

7.48. In US - Upland Cotton, the Appellate Body considered that Articles 3.3, 4.2, and 6.2 of the
DSU "do not preclude a Member from making representations with respect to measures whose
legislative basis has expired, if that Member considers, with reason, that benefits accruing to it under
the covered agreements are still being impaired by those measures". The Appellate Body added that
if the effect of such measures remains in dispute following consultations, the complaining party may
request the establishment of a panel, and that Article 6.2 "does not suggest that such measures
could not be the subject of a panel request as 'specific measures at issue'".662

7.49. In EC - Bananas III (Article 21.5 - Ecuador II) / EC - Bananas III (Article 21.5 -
United States), referring to its report in US - Upland Cotton, the Appellate Body considered that "if
the DSU does not exclude from the scope of consultations, or from the scope of panel proceedings,
a measure that was no longer in force when the dispute was initiated, then, a fortiori, a panel is not
precluded from making findings with respect to measures that expire during the course of the
proceedings."663

7.50. The Appellate Body also noted in EU — PET (Pakistan) that, within the margin of discretion
that a panel has in the exercise of its inherent adjudicative powers, "it is for the panel to decide how
it takes into account subsequent modifications to, or expiry or repeal of, the measure at issue."%4

7.51. In EU - PET (Pakistan), the Appellate Body stated that a complaining Member's continued
request for findings following the expiry of the measure at issue is a relevant consideration, and that
the panel should objectively assess whether the "matter" before it, within the meaning of Articles 7.1
and 11 of the DSU, has been fully resolved or still requires to be examined.%%> In this case, the
Appellate Body confirmed that the panel had made an objective assessment that "the matter" before
it still required to be examined because the parties continued to be in disagreement as to the
applicability of and conformity with the relevant covered agreements with respect to the
European Commission's findings underpinning the expired measure at issue.666

7.52. With regard to the formulation of recommendations, the Appellate Body has indicated that
the fact that a measure has expired "may affect" what recommendation a panel may make?®%7, but
has subsequently clarified that it was not suggesting that a panel was precluded from making a
recommendation on such a measure in a particular case.®%® The Appellate Body added that
"[iln general, in cases where the measure at issue consists of a law or regulation that has been
repealed during the panel proceedings, it would seem there would be no need for a panel to make
a recommendation in order to resolve the dispute".%%°

658 New Manual NR-ARP-M-01, (Exhibit CRI-105), p. 1.

659 Request for consultations by Mexico, WT/DS524/1.

660 Mexico's panel request, WT/DS524/2, p. 1.

661 DSB, Minutes of the meeting held on 18 December 2018, WT/DSB/M/423, p. 38.

662 Appellate Body Report, US - Upland Cotton, para. 270.

663 Appellate Body Reports, EC - Bananas III (Article 21.5 - Ecuador II) / EC - Bananas III (Article 21.5
- United States), para. 269.

664 Appellate Body Report, EU - PET (Pakistan), para. 5.19.

665 Appellate Body Report, EU - PET (Pakistan), paras. 5.42-5.43.

666 Appellate Body Report, EU - PET (Pakistan), para. 5.51.

667 Appellate Body Report, US — Upland Cotton, para. 272. See also Appellate Body Reports,
EC - Bananas III (Article 21.5 - Ecuador II) / EC - Bananas III (Article 21.5 - United States), para. 270.

668 Appellate Body Reports, China - Raw Materials, para. 264.

669 Appellate Body Reports, China - Raw Materials, para. 264.
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7.53. It follows from the foregoing that panels have the authority to make findings on measures
that were no longer in force when the panel was established if the effects of those measures continue
to be felt. Although, in general, it appears unnecessary for a panel to make recommendations on a
repealed measure, the panel is not precluded from doing so in any particular case.

7.54. The Panel notes that Mexico has requested findings only on Manual NR-ARP-PO-01_M-01 that
existed when this Panel was established and not on the new 2018 manual. As noted, the 2016
manual was used to prepare Reports ARP-002-2017 and ARP-006-2016, hence its effects continue
to be felt.

7.55. The Panel is of the view that the repeal of Manual NR-ARP-PO-01_M-01 does not resolve the
matter before it, given the manual's ongoing effects on the reports' preparation, and given the
disagreement between the parties on the applicability of the relevant covered agreements and on
the manual's consistency with those agreements.

7.56. The Panel therefore considers that it is not precluded from making findings or
recommendations with respect to Manual NR-ARP-PO-01_M-01, even though that document has
been repealed.

7.2.2.2 Whether the Panel will analyse individually the measures identified by Mexico

7.57. In its replies to the Panel's questions following the first meeting of the Panel with the parties
and in its second written submission, Mexico argued that the identified measures should be analysed
jointly and as a whole, given their close relationship. Mexico indicated that, while recognizing that
the measures are based on various instruments and that some of them should be analysed
individually in accordance with specific provisions of the SPS Agreement and the GATT 1994, the
Panel's conclusions and findings should refer to the measures jointly, since they function as an
inseparable whole and cannot be understood on their own.670 For Mexico, a fragmented analysis of
each of the instruments would lead to equally disjointed and meaningless findings.67!

7.58. In its replies to the Panel's questions following the second meeting of the Panel with the
parties, Mexico clarified that it had requested the Panel to make findings specific to each of the
measures, as well as a finding on the operation of the measures in conjunction with each other.672

7.59. Mexico states that if the measures are only dealt with jointly and not analysed individually, it
could result in the dispute not being fully resolved, since there are elements of each of the measures
that must be analysed to avoid future violations of the SPS Agreement.673 Mexico considers relevant
the panel's decision in Japan - Apples (Article 21.5 - United States), which, according to Mexico,
treated the requirements imposed by Japan as elements of one single measure, but made specific
findings on each of them, as it believed that approach would assist in the prompt resolution of the
dispute.674

7.60. When analysing the provisions that are the subject of the complaint, Mexico requests the
Panel to rule on each measure individually, since each of the measures violates specific elements of
the SPS Agreement.%75> According to Mexico, failing to proceed in this manner, would run the risk of
maintaining the specific violations identified in each of these measures. Mexico is of the view that if
the Panel determines that only the resolutions are inconsistent with the SPS Agreement, it would
mean that the PRAs, particularly the analysis and reasoning behind them, and on which the
resolutions are based and, thus, the phytosanitary requirements, would remain outside the scope of
an examination under the SPS Agreement.676

670 Mexico's response to Panel question No. 99, para. 116; second written submission, paras. 7-8.

671 Mexico's response to Panel question No. 99, para. 121.

672 Mexico's response to Panel question No. 112, para. 14.

673 Mexico's response to Panel question No. 112, para. 16; comments on Costa Rica's response to
Panel question No. 112, para.11.

674 Mexico's response to Panel question No. 112, para. 17.

675 Mexico's response to Panel question No. 112, para. 18.

676 Mexico's opening statement at the second Panel meeting, para. 21; response to Panel question
No. 112, para. 18.
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7.61. Mexico asserts that, by applying the SPS Agreement to each of the measures individually, the
Panel could identify specific elements of each measure that result in a violation of the
SPS Agreement, and that differentiate them from each other, and of the measure as a whole.%77

7.62. Forits part, Costa Rica notes that, even though Mexico expressly requests that the measures
be considered "jointly" as an inseparable whole and specifically states that it is not requesting a
separate decision for each of the measures, its table in response to Panel question No. 99 clearly
separates the measures according to each claim, and those measures are the same as the five
distinct legal instruments identified by Mexico. According to Costa Rica, in addition to contradicting
its request that the measures be analysed as an inseparable whole, Mexico confuses the concepts
of "measure" and "legal instrument", which are different.678

7.63. Costa Rica states that the complaint should be dealt with on the basis of the measures as they
were presented individually®7?, and submits that the most important consequence of addressing the
measures at issue individually is that the Panel must consider the applicability of the SPS Agreement
to each of these measures individually and separately from the rest.580 Costa Rica states that if any
of the measures does not meet, in itself, the applicability criteria of the SPS Agreement, that
measure should not be assessed in light of the Agreement's substantive obligations, nor should the
Panel issue rulings and/or recommendations with respect to it.681 Giving the example of trade
implications, Costa Rica adds that it is not appropriate to use, by virtue of "cross-cutting" sufficiency,
other measures at issue that may meet the applicability criteria to overcome or compensate for a
measure falling short of those criteria.t82

7.64. The Panel notes that Mexico has maintained, on the one hand, that the Panel's conclusions
and findings should refer to the measures jointly, since they function as an inseparable whole and
cannot be understood on their own. Mexico has also indicated, on the other hand, that it recognizes
that the measures are based on various instruments, and that some of them should be analysed
individually in accordance with specific provisions of the SPS Agreement and the GATT 1994.
Subsequently, Mexico has requested specific findings on each of the measures, as well as a finding
on the operation of the measures in conjunction with each other.

7.65. As stated above, the five instruments identified by Mexico as the measures at issue are,
individually, properly within this Panel's terms of reference, so there is no reason why this Panel
may not consider the measures individually, as Mexico has requested.

7.66. However, the Panel agrees with Costa Rica that one of the consequences of addressing the
measures at issue individually is that the Panel must examine the applicability of the SPS Agreement
to each of these measures separately. In fact, if Mexico wishes the Panel to make findings on the
measures identified individually, as separate SPS measures to which the SPS Agreement applies,
the Panel must examine the applicability of the SPS Agreement to each of these measures
individually as well. The Panel will undertake this analysis below.

7.2.2.3 Whether Costa Rica's measures are sanitary or phytosanitary measures covered
by the SPS Agreement

7.67. Article 11 of the DSU stipulates that a panel should make an objective assessment of the
applicability of the relevant covered agreements to the matter before it. Accordingly, a panel in a
dispute in which provisions of the SPS Agreement are cited, must first determine whether the
challenged measures are subject to the disciplines of that Agreement.683

7.68. Article 1 of the SPS Agreement establishes the Agreement's scope of application as follows:

677 Mexico's comments on Costa Rica's response to Panel question No. 112, para. 7.

678 Costa Rica's second written submission, paras. 2.2 and 2.7-2.8. See also Costa Rica's response to
Panel question No. 112, para. 10.

679 Costa Rica's comments on Mexico's response to Panel question No. 112, para. 10.

680 Costa Rica's response to Panel question No. 112, para. 2.

681 Costa Rica's response to Panel question No. 112, para. 2.

682 Costa Rica's response to Panel question No. 112, para. 2.

683 panel Report, Korea - Radionuclides, para. 7.19.
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1. This Agreement applies to all sanitary and phytosanitary measures which may,
directly or indirectly, affect international trade. Such measures shall be developed and
applied in accordance with the provisions of this Agreement.

2. For the purposes of this Agreement, the definitions provided in Annex A shall
apply.

7.69. In accordance with the wording of this Article, there are two conditions for determining the
applicability of the SPS Agreement to a measure. First, the measure must be a sanitary or
phytosanitary (SPS) measure in the terms of the Agreement itself and, second, the measure must
be able, directly or indirectly, to affect international trade.684

7.70. It should also be clarified that the fact that a measure is an SPS measure within the meaning
of the definition set forth in Annex A(1) "does not mean that it is, ipso facto, subject to every
provision of the SPS Agreement"®85 and that "[a] determination of which particular provisions are
applicable to a given measure, must be done on a case-by-case basis".686

7.71. In accordance with the foregoing, the Panel must examine the applicability of the
SPS Agreement with respect to each of the measures identified by Mexico, namely,
Resolutions DSFE-002-2018 and DSFE-003-2018, Reports ARP-002-2017 and ARP-006-2016, and
Manual NR-ARP-PO-01_M-01, separately.

7.72. In order to determine whether Resolutions DSFE-002-2018 and DSFE-003-2018,
Reports ARP-002-2017 and ARP-006-2016, and Manual NR-ARP-PO-01_M-01 are SPS measures
subject to the SPS Agreement, the Panel will examine (i) whether these instruments are SPS
measures within the meaning of the definition given in paragraph 1 of Annex A to the
SPS Agreement; and (ii) whether they may, directly or indirectly, affect international trade. The
Panel will consider these two conditions for the applicability of the SPS Agreement with respect to
each of the measures identified by Mexico as individual measures.

7.2.2.3.1 Resolutions DSFE-002-2018 and DSFE-003-2018

7.2.2.3.1.1 Whether Resolutions DSFE-002-2018 and DSFE-003-2018 are SPS measures
pursuant to paragraph 1 of Annex A to the SPS Agreement

7.73. With respect to the first condition for a measure to be covered by the SPS Agreement, i.e.
that the measure is an SPS measure in accordance with the terms of the Agreement, the
Appellate Body noted in Australia — Apples that "[a] unique feature of the SPS Agreement is that it
defines the measures that are subject to its disciplines", and that definition is given in Annex A(1).687

7.74. According to paragraph 1 of Annex A to the SPS Agreement, entitled "Definitions", the
SPS measures that are relevant to this dispute are defined as follows:

1. Sanitary or phytosanitary measure — Any measure applied:

(a) to protect animal or plant life or health within the territory of the Member from
risks arising from the entry, establishment or spread of pests, diseases,
disease-carrying organisms or disease-causing organisms;

Sanitary or phytosanitary measures include all relevant laws, decrees, regulations,
requirements and procedures including, inter alia, end product criteria; processes and
production methods; testing, inspection, certification and approval procedures;

684 panel Reports, Korea — Radionuclides, para. 7.22; EC - Hormones (Canada), para. 8.39;
EC - Hormones (US), para. 8.36; and EC - Approval and Marketing of Biotech Products, para. 7.2554.

685 panel Report, Korea - Radionuclides, para. 7.33 (citing Panel Report, EC - Approval and Marketing of
Biotech Products, para. 7.1337).

686 panel Report, Korea - Radionuclides, para. 7.33 (citing Panel Report, US - Poultry (China),
para. 7.139).

687 Appellate Body Report, Australia — Apples, para. 170.
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quarantine treatments including relevant requirements associated with the transport of
animals or plants, or with the materials necessary for their survival during transport;
provisions on relevant statistical methods, sampling procedures and methods of risk
assessment; and packaging and labelling requirements directly related to food safety.

7.75. In Korea - Radionuclides, the Appellate Body explained that "SPS measures relate to a
'protected interest' as set out in Annex A(1) to the SPS Agreement, which corresponds to protection
against a specific risk, or preventing or limiting damage from certain causes,"¢88

7.76. The Appellate Body in Australia — Apples noted that a fundamental element of the definition
of "SPS measure" set out in Annex A(1) is that such a measure must be one "applied to protect" at
least one of the listed interests or "to prevent or limit" specified damage.8® The Appellate Body
considered that Annex A(1) contains objectives introduced by the word "to", which in adverbial
relation with the infinitive verb "protect" indicates a purpose or intention®?, and, thus, establishes
"a required link between the measure and the protected interest".591 692

7.77. The Appellate Body explained that the word "applied" in the definition of SPS measures set
out in Annex A(1) points to the application of the measure and, thus, suggests that the relationship
of the measure and one of the objectives listed in that paragraph must be manifest in the measure
itself or otherwise evident from the circumstances related to the application of the measure.®3 Thus,
when determining whether a measure is "applied ... to protect" in the sense of one of the
subparagraphs in Annex A(1), a panel must examine not only the stated objectives of the measure,
but also the text and structure of the relevant measure, its surrounding regulatory context, and the
way in which it is designed and applied.®®* Should scrutiny of such circumstances reveal "a clear and
objective relationship" between the measure and the specific purposes enumerated in Annex A(1),
the objective purpose of the measure is seen to fall within that provision and that, therefore, the
measure is within the jurisdiction of the SPS Agreement.%9>

7.78. The subparagraph of paragraph 1 of Annex A to the SPS Agreement invoked by Mexico is
subparagraph (a), which establishes that an SPS measure is "any measure applied to protect ...
plant life or health within the territory of a Member from risks arising from the entry, establishment
or spread of pests, diseases, disease-carrying organisms or disease-causing organisms".

7.79. With regard to the last sentence of Annex A(1), the Appellate Body in Australia — Apples noted
that it follows, and relates to, all of the first sentence, including all of the purposes enumerated in
subparagraphs (a) through (d), and that the first part of this sentence contains a list of legal
instruments linked by the conjunction "and" ("laws, decrees, regulations, requirements and
procedures").6%

7.80. The Appellate Body explained that this list is modified by the words "include" and "all
relevant"; that the word "relevant" is a reference back to the preceding sentence in Annex A(1), that
is, to the list of specific purposes that are the defining characteristic of every SPS measure, and that
the words "include" and "all", which also introduce the list of instruments, suggest that the list is
both illustrative and expansive. Thus, according to the Appellate Body, "[t]aken together, the words
'include' and 'all relevant' therefore suggest that measures of a type not expressly listed may

688 Appellate Body Report, Korea — Radionuclides, para. 5.59. (fn omitted)

689 Appellate Body Report, Australia — Apples, para. 172.

690 Appellate Body Report, Australia — Apples, para. 172.

69 Appellate Body Report, Australia — Apples, para. 172.

692 The Panel notes that the Spanish version of the SPS Agreement refers to measures applied "para
proteger la salud y la vida de los animales o para preservar los vegetales" ("to protect animal or plant life or
health"), while the English version uses the same verb, "to protect”, in conjunction with the life and health of
both animals and plants. According to the Diccionario de la lengua espafola published by the Real Academia
Espafiola, "preservar" means "proteger" ("to protect"). (Diccionario de la lengua espafiola, Real Academia
Espafiola, accessed 30 November 2021, https://dle.rae.es/preservar).

693 Appellate Body Report, Australia — Apples, para. 172; and Panel Report, Korea — Radionuclides,
para. 7.25.

694 Appellate Body Report, Australia — Apples, para. 173; and Panel Report, Korea — Radionuclides,
para. 7.25.

695 Appellate Body Report, Australia — Apples, para. 173; and Panel Report, Korea — Radionuclides,
para. 7.25.

69 Appellate Body Report, Australia — Apples, para. 175.
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nevertheless constitute SPS measures when they are 'relevant’, that is, when they are 'applied' for
a purpose that corresponds to one of those listed in subparagraphs (a) through (d)".6°7 The
Appellate Body added that, conversely, "the fact that an instrument is of a type listed in the last
sentence of Annex A(1) is not, in itself, sufficient to bring such an instrument within the ambit of
the SPS Agreement".5%8

7.81. Turning to the second part of the last sentence, the Appellate Body in Australia — Apples noted
that this provision introduces a list of instruments with the words "including, inter alia", emphasizing
that the list is only indicative.° The Appellate Body added that "[t]he list thus serves to illustrate,
through a set of concrete examples, the different types of measures that, when they exhibit the
appropriate nexus to one of the specified purposes, will constitute SPS measures and, accordingly,
be subject to the disciplines set out in the SPS Agreement."7°

7.82. Mexico submits that Resolutions DSFE-002-2018 and DSFE-003-2018 are phytosanitary
measures within the meaning of paragraph 1 of Annex A to the SPS Agreement, since they regulate
the importation of plants, specifically avocados, and are intended to prevent the introduction of a
pest, ASBVd, into Costa Rican territory. Mexico adds that these resolutions are referred to as
"phytosanitary measures" and that they state that the requirements are established "as a
phytosanitary measure".70!

7.83. Mexico points out that, while the category "resolutions" is not listed in the last part of
paragraph 1 of Annex A to the SPS Agreement, both resolutions were distributed to the Members of
the SPS Committee.”02

7.84. Mexico adds that there is a link between the nature of the measures and their objective, since
their application is mandatory in order to mitigate, purportedly, the risks associated with the
importation of regulated articles that are vectors of ASBVd and establish phytosanitary requirements
for the importation of fresh avocado fruit from Mexico and other countries where ASBVd is present.”03

7.85. For its part, Costa Rica accepts that the phytosanitary requirements are obligations and
requirements to protect the objectives set out in Annex A(1), and as such would qualify as a
phytosanitary measure.’%4

7.86. The Panel will next examine whether Resolutions DSFE-002-2018 and DSFE-003-2018
constitute phytosanitary measures within the meaning of paragraph 1 of Annex A to the
SPS Agreement.

7.87. As detailed above, in order to determine whether a measure has been "applied to protect"”
within the meaning of one of the subparagraphs of Annex A(1), a panel must examine not only the
stated objectives of the measure, but also the text and structure of the measure, its surrounding
regulatory context and the way in which it is designed and applied, and that scrutiny of such
circumstances must reveal "a clear and objective relationship" between the measure and the specific
purposes enumerated in that provision.”05

7.88. Mexico claims, and Costa Rica does not dispute, that the objective of Resolutions
DSFE-002-2018 and DSFE-003-2018 is to prevent the introduction of ASBVd into Costa Rican
territory, and that these are SPS measures pursuant to the definition in Annex A(1). Moreover, both
resolutions were notified to the WTO as phytosanitary measures.”%

697 Appellate Body Report, Australia — Apples, para. 175.

698 Appellate Body Report, Australia — Apples, para. 175.

699 Appellate Body Report, Australia — Apples, para. 176.

700 Appellate Body Report, Australia - Apples, para. 176.

701 Mexico's first written submission, para. 129.

702 Mexico's first written submission, para. 129.

703 Mexico's first written submission, para. 130.

704 Costa Rica's response to Panel question No. 116, para. 27.

705 Appellate Body Report, Australia — Apples, para. 173; and Panel Report, Korea - Radionuclides,
para. 7.25.

706 Committee on Sanitary and Phytosanitary Measures, Notification, Addendum,
G/SPS/N/CRI/191/Add.1, 7 February 2018; Committee on Sanitary and Phytosanitary Measures, Notification,
Addendum, G/SPS/N/CRI/162/Add.2, 7 February 2018.
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7.89. Resolution DSFE-003-2018 states that it establishes, "as a phytosanitary measure", three
alternative requirements with regard to ASBVd for imports of fresh avocado fruit for consumption
from Mexico.”’%” The same applies to Resolution DSFE-002-2018, which also states that it establishes,
"as a phytosanitary measure", three alternative requirements with regard to ASBVd for imports of
fresh avocado fruit for consumption from Mexico and other countries where ASBVd is present, and
the requirements for avocado plants for planting.’?® Both resolutions contemplate phytosanitary
protection, pursuant to the IPPC, stating that the Convention recognizes the importance of
controlling plant pests and diseases and plant products, and pursuant to the Law on Phytosanitary
Protection of Costa Rica, which declares that the application of phytosanitary measures is in the
public interest and mandatory in order to protect, inter alia, plants from the damage caused by
pests, and to avoid and prevent the introduction and spread of pests.7°

7.90. In addition, the wording of the three alternative requirements imposed by Costa Rica with
regard to ASBVd transmitted by the route of fresh avocado fruit for consumption, namely a
phytosanitary certificate stating that the fruit is free of ASBVd, a phytosanitary certificate from a
place of production free of ASBVd or a systems approach programme’!9, shows that these
requirements seek to protect against the introduction of ASBVd, so it is clear that they are
phytosanitary requirements applied to protect avocados in Costa Rica and prevent the entry,
establishment or spread of ASBVd in that country.

7.91. In light of the foregoing, the Panel is of the view that, according to its text, structure,
regulatory context, application and stated objective, the phytosanitary requirements contained in
Resolutions DSFE-002-2018 and DSFE-003-2018 are clearly related to the objective of protecting
plant (avocados) life or health within the territory of Costa Rica from risks arising from the entry,
establishment or spread of pests, diseases, disease-carrying organisms or disease-causing
organisms (ASBVd), which corresponds to paragraph 1(a) of Annex A to the SPS Agreement.

7.92. Therefore, the Panel considers that Resolutions DSFE-002-2018 and DSFE-003-2018 have a
clear and objective relationship with the purpose enumerated in Annex A(1)(a).

7.93. Similarly, Resolutions DSFE-002-2018 and DSFE-003-2018 can be defined as decrees or
requirements and are therefore included in the indicative list of SPS measures contained in the
second part of Annex A(1).

7.94. In view of the foregoing, the Panel finds that Resolutions DSFE-002-2018 and
DSFE-003-2018, which contain the phytosanitary requirements, constitute phytosanitary measures
within the meaning of paragraph 1 of Annex A to the SPS Agreement.

7.2.2.3.1.2 Whether Resolutions DSFE-002-2018 and DSFE-003-2018 may, directly or
indirectly, affect international trade

7.95. Article 1.1 of the SPS Agreement states that the "Agreement applies to all sanitary and
phytosanitary measures which may, directly or indirectly, affect international trade". Therefore, for
an SPS measure to be subject to the disciplines of the SPS Agreement, it must be one that "may,
directly or indirectly, affect international trade".”!!

707 Resolution DSFE-003-2018, (Exhibit MEX-4), pp. 4-5.

708 Resolution DSFE-002-2018, (Exhibit MEX-103), p. 4.

709 Resolution DSFE-003-2018, (Exhibit MEX-4), pp. 1-4; Resolution DSFE-002-2018,

(Exhibit MEX-103), pp. 1-4.

710 Tt should be noted that Costa Rica maintains that a systems approach programme "consists of
integrating phytosanitary measures applied from before the crop is planted (including packing facilities,
transport and exit points) until the entry point and post-entry, as agreed between the exporting country and
the importing country in order to comply with the importing country's appropriate level of protection. The most
important requirement of the system will be that, at least, two measures are independent with a cumulative
effect." (Costa Rica's response to Panel question No. 53, para. 1). The Panel observes that no systems
approach programme with respect to ASBVd exists between Costa Rica and any other country, therefore it only
has the foregoing explanation of what, for Costa Rica, this systems approach programme involves. (See
Costa Rica's response to Panel question No. 53, para. 2).

711 panel Reports, Korea — Radionuclides, para. 7.28; and US - Poultry (China), para. 7.87.



WT/DS524/R
- 127 -

7.96. The panel in Korea — Radionuclides interpreted the word "may" as "having the potential to",
noting that for the SPS Agreement to be applicable to an SPS measure, the measure "must have the
potential to affect international trade, directly or indirectly".”12

7.97. Other panels have found that an import ban always affects international trade?!3, and that
testing requirements and other administrative procedures that can delay or deny entry of products
into a Member likewise affect international trade.”4

7.98. It should be added that the panel in EC — Approval and Marketing of Biotech Products noted
that "it is not necessary to demonstrate that an SPS measure has an actual effect on trade."”!>

7.99. Mexico submits that the requirements implemented pursuant to the resolutions directly affect
free international trade, since Costa Rica has applied unjustified measures from 2015 onwards.”16

7.100. Mexico notes that, while it is not necessary to prove that Costa Rica's phytosanitary
measures have actual trade effects’!’, the requirements imposed by Costa Rica through its
restrictive measures directly affect international trade, as they are necessary requirements for the
importation of fresh avocado fruit from Mexico to Costa Rica that had an immediate and direct effect
on avocado exports from Mexico. Mexico adds that, following Costa Rica's implementation of its
phytosanitary measures in 2015, imports of Mexican avocados to that country stopped”!8, and that,
in 2020, the value of imports of that product has remained at zero.’!° Mexico links this to the high
cost of compliance with Costa Rica's phytosanitary measures for the export of fresh avocados, which,
for Mexico, are unsustainable.”20

7.101. Costa Rica, for its part, believes that it is clear that what caused Mexico's trade concerns
and triggered this dispute, given that they have a direct impact on avocado exports, are the
phytosanitary requirements, which, according to Costa Rica, are the real measures at issue.”?!
Costa Rica points out that it is compliance with the phytosanitary requirements that allegedly
imposes high costs on imports, and it is this that affects trade.”22

7.102. The Panel notes that the alternative phytosanitary requirements contained in Resolutions
DSFE-002-2018 and DSFE-003-2018 constitute a condition for importing avocados into Costa Rica
from countries where ASBVd is present, including Mexico. Failure to meet one of those requirements
means that countries where ASBVd is present cannot export their avocados to Costa Rica. As
phytosanitary requirements that must be satisfied in order for Mexico and other countries to be able
to export fresh avocado fruit for consumption to Costa Rica, the Panel considers that Resolutions
DSFE-002-2018 and DSFE-003-2018 have altered or modified the import conditions for avocados,
thus they have had an effect on international trade and, therefore, may affect international trade
within the meaning of Article 1.1 of the SPS Agreement.

7.103. The Panel also notes that the parties do not appear to disagree on whether the phytosanitary
requirements in Resolutions DSFE-002-2018 and DSFE-003-2018 may affect international trade, by
impacting on avocado exports to Costa Rica.

7.104. The Panel therefore finds that Resolutions DSFE-002-2018 and DSFE-003-2018, which
contain the phytosanitary requirements, may affect international trade within the meaning of
Article 1.1 of the SPS Agreement, thus the Agreement applies to those resolutions.

712 panel Report, Korea — Radionuclides, para. 7.22.

713 panel Reports, Korea — Radionuclides, para. 7.30; and EC — Hormones (United States), para. 8.23.

74 panel Reports, Korea — Radionuclides, para. 7.30; and EC - Approval and Marketing of Biotech
Products, para. 7.435.

715 panel Report, EC - Approval and Marketing of Biotech Products, para. 7.435.

716 Mexico's comments on Costa Rica's response to Panel question No. 117, para. 9.

717 Mexico's response to Panel question No. 117, para. 36; comments on Costa Rica's response to
Panel question No. 117, paras. 1-2.

718 Mexico's first written submission, paras. 138-140. See also Mexico's response to Panel question
No. 117, para. 39.

719 Mexico's response to Panel question No. 117, para. 39.

720 Mexico's response to Panel question No. 111, para. 13.

721 Costa Rica's comments on Mexico's response to Panel question No. 111, para. 3.

722 Costa Rica's comments on Mexico's response to Panel question No. 111, para. 9.
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7.2.2.3.1.3 Conclusion on Resolutions DSFE-002-2018 and DSFE-003-2018

7.105. Having found that Resolutions DSFE-002-2018 and DSFE-003-2018, which contain the
phytosanitary requirements, constitute SPS measures within the meaning of paragraph 1 of Annex A
to the SPS Agreement, and that they may affect international trade, the Panel concludes that these
resolutions are, individually, SPS measures subject to the SPS Agreement, pursuant to Article 1.1 of
that Agreement.

7.2.2.3.2 Reports ARP-002-2017 and ARP-006-2016

7.2.2.3.2.1 Whether Reports ARP-002-2017 and ARP-006-2016 are SPS measures
pursuant to paragraph 1 of Annex A to the SPS Agreement

7.106. Mexico asserts that Reports ARP-002-2017 and ARP-006-2016 are phytosanitary measures
on the basis of the SPS Agreement, since they are applied for the purpose of preventing the
introduction of ASBVd, even if their nature is not expressly listed in the last part of paragraph 1 of
Annex A to the SPS Agreement.’23

7.107. Mexico contends that the PRAs are phytosanitary measures because they were prepared for
the purpose of identifying and assessing the risk of entry, establishment and spread of ASBVd in
Costa Rican territory associated with the importation of fresh avocado fruit from Mexico, and on the
basis of these risk analyses Costa Rica tried to justify the application of the three specific
phytosanitary measures for the purpose of protecting the avocado plantations from the risks posed
by ASBVd, a purpose that is covered by paragraph 1(a) of Annex A to the SPS Agreement.”*

7.108. Mexico asserts that Costa Rica's risk assessment is a phytosanitary measure for the purposes
of the SPS Agreement, since: (i) it is a measure applied to protect avocado trees in Costa Rican
territory from risks arising from the entry, establishment or spread of ASBVd; and (ii) the PRAs are
included in the instruments referred to in the second part of Annex A(1), which contains an indicative
list, and the requirement is for the measure to reveal a clear and objective relationship with at least
one of the purposes set out in subparagraphs (a) through (d), which, according to Mexico, occurs in
the present case.”?5

7.109. Mexico adds that the definition in Annex A(1l) includes as a phytosanitary measure
"provisions on relevant statistical methods, sampling procedures and methods of risk assessment”,
so there is no need to assert that phytosanitary measures must necessarily be aimed at plant health
protection directly.”?®¢ For Mexico, the objective of a PRA is not a neutral element, and in various
sections of the PRA Costa Rica emphasizes the objective of protecting plants.”?”

7.110. In Mexico's view, risk assessments can be viewed as measures because the concept of
"measure" under the SPS Agreement is broad; that there is nothing in the text of Annex A(1) to
suggest a more restrictive interpretation of the word "measure" in the context of the
SPS Agreement’?8; and that any act or omission attributable to a WTO Member can be a measure
of that Member for purposes of dispute settlement proceedings.’?°

723 Mexico's first written submission, para. 131.

724 Mexico's first written submission, paras. 133 and 135.

725 Mexico's response to Panel question No. 115, para. 27 (referring to Appellate Body Report,
Australia — Apples, para. 176).

726 Mexico's comments on Costa Rica's response to Panel question No. 121, para. 2.

727 Mexico's comments on Costa Rica's response to Panel question No. 121, para. 4.

728 Mexico's response to Panel question No. 111, para. 4 (referring to Appellate Body Report,
Australia — Apples, para. 181); comments on Costa Rica's response to Panel question No. 113, para. 2
(referring to Appellate Body Report, Australia — Apples, para. 181); comments on Costa Rica's response to
Panel question No. 114, para. 1 (referring to Appellate Body Report, Australia - Apples, para. 181).

729 Mexico's response to Panel question No. 111, para. 4 (citing Appellate Body Report,

Australia — Apples, para. 171, in turn referring to Appellate Body Report, US - Corrosion-Resistant Steel Sunset
Review, para. 81).
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7.111. Mexico further submits that the nature of PRAs is that they entail measures implemented in
an attempt to justify requirements that restrict, and in the case of Mexico, ban de facto the
importation of fresh avocados.”3°

7.112. Mexico adds that the risk analysis in this dispute is not per se an instrument that assesses
"the probability of entry, establishment or spread” of the disease concerned, but rather is an activity
specifically designed and undertaken to justify ex post facto decisions, which resulted in a de facto
prohibition on the importation of fresh Hass avocados for consumption from Mexico.”3!

7.113. Mexico asserts that in previous cases where PRAs have not been identified as measures per
se, panels and the Appellate Body have made findings on the consistency of these risk analyses with
specific provisions of the SPS Agreement.”32 Mexico notes that in Japan - Apples and
Australia — Apples, PRAs were implicitly considered as measures, and that even if the PRA or IRA
(final risk analysis report) was not identified in any of the measures at issue, the Appellate Body in
Australia - Apples referred to the panel's finding that the IRA was inconsistent with Article 5.1.733

7.114. Costa Rica, for its part, considers that risk assessments do not in themselves constitute
phytosanitary measures within the meaning of paragraph 1 of Annex A to the SPS Agreement.”34

7.115. According to Costa Rica, a risk assessment could not at the same time meet the definition
of SPS measures in paragraph 1 of Annex A to the SPS Agreement and the definition of "risk
assessment" in paragraph 4 of that Annex”3>, and the actual structure of the SPS Agreement
suggests that the intention was to keep both categories or concepts separate.”’3¢ Costa Rica submits
that the category or function that should be assigned to the risk assessment is the one given by its
own definition and in the other provisions referring to it, and it is therefore a search, analysis and
deliberation process designed to provide a picture of the risk status in the country of importation.”37

7.116. Costa Rica asserts that a risk assessment is not an act that can be placed within the concept,
set forth in Annex A(1), of "measure applied" for the protection of certain interests.”38 Costa Rica
asserts that the SPS Agreement refers on multiple occasions to terms derived from the verb "apply"
in relation to the term "measures”, and that in all these instances the Agreement refers to the
application of measures in the sense that these measures have tangible effects on the protection of
SPS interests.”3°

7.117. Costa Rica states that "applying" means the "implementation" of a measure to obtain a
"certain effect"; and that a risk assessment, as an investigation process involving the assessment
and weighing of probabilities and factual consequences, is not an act that implements something
specific or that gives rise to specific effects on imports.”4% In Costa Rica's view, it may be the starting
point for the formulation or development of measures that do so, but a risk assessment does not in
itself reflect the existence of "applied measures".”4!

7.118. Costa Rica also submits that a risk assessment does not fall within one of the categories
referred to in the second part of Annex A(1). Costa Rica states that while this list has an expansive
and illustrative purpose, the common denominator of the elements mentioned therein is their link

730 Mexico's comments on Costa Rica's response to Panel question No. 115, para. 5.

731 Mexico's response to Panel question No. 114, para. 25; comments on Costa Rica's response to
Panel question No. 114, para. 3.

732 Mexico's comments on Costa Rica's response to Panel question No. 112, para. 8.

733 Mexico's opening statement at the second meeting of the Panel, para. 24; response to Panel question
No. 113, para. 21 (referring to Appellate Body Report, Australia — Apples, para. 258); comments on Costa
Rica's response to Panel question No. 113, para. 4.

734 Costa Rica's response to Panel question No. 115, para. 25; comments on Mexico's response to
Panel question No. 115, para. 25.

735 Costa Rica's response to Panel question No. 115, paras. 18 and 23.

736 Costa Rica's comments on Mexico's response to Panel question No. 115, para. 22.

737 Costa Rica's response to Panel question No. 114, para. 15. See also Costa Rica's response to
Panel question No. 115, para. 19.

738 Costa Rica's response to Panel question No. 115, para. 19.

739 Costa Rica's response to Panel question No. 115, para. 20.

740 Costa Rica's response to Panel question No. 115, para. 20; comments on Mexico's response to
Panel question No. 115, para. 23.

741 Costa Rica's response to Panel question No. 115, para. 20.
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to risk management, which, according to Costa Rica, is fully consistent with the identification of the
protection purposes of the "applied" measures, provided for in the first part of paragraph 1, and with
the need to define risk assessment separately in Annex A(4).742

7.119. Costa Rica further submits that if risk assessments were SPS measures per se, then they
should be subject to various obligations under the SPS Agreement, and this would lead to an absurd
situation because risk assessments are benchmarks for assessing the validity of the measures.
Costa Rica adds that it would make no sense for the obligation under Article 5.1 to apply to risk
assessments, since they would then have to be based in turn on a risk assessment.”43

7.120. Costa Rica considers that, under Article 5.1 of the SPS Agreement, risk assessments should
be the basis for the measures or the justification on which phytosanitary measures should be based,
and that it is clear that "risk assessments" must have an identity and nature that is distinct from the
"measures".”#4 In Costa Rica's view, this provision implicitly attributes to risk assessment the nature
of a precondition for the adoption of SPS measures.”’#5> Costa Rica adds that, pursuant to the other
rules of the SPS Agreement, risk assessment occurs prior to the adoption of phytosanitary
measures.”46

7.121. Costa Rica submits that a risk assessment and a phytosanitary measure may be closely
linked, but are conceptually and functionally distinct (and separable); and that the risk assessment
is the process of searching for information and knowledge, the outcome of which may or may not
lead to the adoption of a phytosanitary measure, and the phytosanitary measure is a specific act
relating to imports with the explicit purpose of phytosanitary protection.”4”

7.122. According to Costa Rica, risk assessment seeks to identify the risk and determine its
magnitude, and is an investigation process, the end result of which must be to obtain particular
knowledge, regardless of whether or not a specific protection measure is ultimately taken. Costa Rica
states that the phytosanitary measure is a management process aimed at preventing that risk and
protecting plants from the consequences associated with its occurrence, hence the phytosanitary
measure is defined as a measure "applied" for the protection of the purposes provided for in
Annex A(1).748

7.123. Costa Rica further notes that WTO Members have consistently understood that risk
assessments are not SPS measures within the meaning of paragraph 1 of Annex A to the
SPS Agreement, and that it shares this understanding.”4°

7.124. Costa Rica asserts that in order to reach the ultimate finding that a "measure" is inconsistent
with Article 5.1 of the SPS Agreement, a panel should first resolve certain intermediate issues; and
that if, for example, a panel concludes that the risk assessment is not appropriate (intermediate
reasoning), it may then find that the measure is not based on an appropriate risk assessment and
is therefore inconsistent with Article 5.1 of the SPS Agreement (ultimate finding).”>® Costa Rica
argues that in no previous dispute under the SPS Agreement has the panel or Appellate Body
considered "risk assessments" as measures at issue’®!, and neither have they found - in the
"Conclusions and recommendations" section of their reports - that a risk assessment is, as such,
inconsistent with any provision of the SPS Agreement.”>?2

742 Costa Rica's response to Panel question No. 115, para. 22.

743 Costa Rica's response to Panel question No. 115, para. 24.

744 Costa Rica's response to Panel question No. 114, para. 14; comments on Mexico's response to Panel
question No. 114, paras. 20-21. See also Costa Rica's comments on Mexico's response to Panel question
No. 116, para. 27.

745 Costa Rica's comments on Mexico's response to Panel question No. 114, paras. 20-21.

746 Costa Rica's response to Panel question No. 114, para. 17.

747 Costa Rica's response to Panel question No. 121, paras. 39-40; comments on Mexico's response to
Panel question No. 122, para. 37.

748 Costa Rica's response to Panel question No. 121, para. 39; comments on Mexico's response to
Panel question No. 122, para. 37.

749 Costa Rica's response to Panel question No. 113, para. 13.

750 Costa Rica's comments on Mexico's response to Panel question No. 113, para. 15.

751 Costa Rica's comments on Mexico's response to Panel question No. 113, para. 13.

752 Costa Rica's comments on Mexico's response to Panel question No. 113, para. 19.
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7.125. First, the Panel observes that Mexico has challenged Reports ARP-002-2017 and
ARP-006-2016 as measures at issue, which contain Costa Rica's ASBVd risk assessments with
regard, respectively, to the pathway of fresh avocados for consumption from Mexico and to fresh
avocado fruit for consumption and avocado plants for planting imported from countries with ASBVd,
including Mexico, as well as the recommendations for specific phytosanitary measures to be applied.
The core of Mexico's argument regarding whether Reports ARP-002-2017 and ARP-006-2016
constitute a phytosanitary measure within the meaning of paragraph 1 of Annex A to the
SPS Agreement is that the risk assessment in those reports is a phytosanitary measure within the
meaning of said paragraph.

7.126. The Panel notes that this is the first dispute that addresses the issue of whether a risk
assessment may constitute an SPS measure within the meaning of the SPS Agreement. In none of
the previous disputes under the SPS Agreement that concerned a risk assessment have the
complainants identified the risk assessment as a measure at issue, but rather, they have introduced
the risk assessment into the dispute claiming, inter alia, that the SPS measure was not based on an
assessment, as appropriate to the circumstances, of the risks to human, animal or plant life or
health, in accordance with Article 5.1 of the SPS Agreement.”>3

7.127. As detailed above, "SPS measures relate to a 'protected interest’, ... which corresponds to
protection against a specific risk, or preventing or limiting damage from certain causes"’>%; that a
fundamental element of the definition is that such a measure must be one "applied to protect" at
least one of the interests listed in Annex A(1), or "to prevent or limit" damage specified therein733;
and that Annex A(1) contains objectives introduced with the word "to", which in relation with the
infinitive verb "protect" indicates a purpose or intention’>¢, and thus establishes "a required link
between the measure and the protected interest".”>7

7.128. The Panel also recalls that, in order to determine whether a measure has been "applied to
protect" within the meaning of one of the subparagraphs of Annex A(1), a panel must examine not
only the stated purposes of the measure, but also the text and structure of the measure, its
surrounding regulatory context and the way in which it is designed and applied, and that the scrutiny
of such circumstances must reveal "a clear and objective relationship" between the measure and the
specific purposes enumerated in that provision.”>8

7.129. The Panel will next consider whether the necessary link exists between Reports
ARP-002-2017 and ARP-006-2016 and one of the protected interests enumerated in Annex A(1).

7.130. Reports ARP-002-2017 and ARP-006-2016 indicate that they were prepared, respectively,
with the stated purpose of "determining the risk of plant pests associated with the importation of
fresh avocado fruit (Persea americana Mill.) for human consumption from Mexico"”>° and of
"determining the phytosanitary risk associated with the importation of fresh avocado
(Persea americana Mill.) fruit for consumption and plants for planting of the same species, from
countries where the Avocado sunblotch viroid (ASBVd) pest is present".”760 Report ARP-002-2017
also states that it begins with a review of a phytosanitary policy, and that the phytosanitary policy
reviewed is the one covering the importation into Costa Rica of fresh avocados (Persea americana
Mill.) for consumption, with the purpose of identifying and evaluating the quarantine pest risk
associated with the importation of that product.”6?

7.131. As can be seen from their text and structure, Reports ARP-002-2017 and ARP-006-2016 are
documents prepared by a risk analyst from the UARP of the SFE of Costa Rica. The reports provide
technical and scientific information on the cultivation of avocados and ASBVd, and contain the risk
analyst's assessment of the probability of entry, establishment and spread after the establishment

753 See EC - Hormones, Australia - Salmon, Japan — Agricultural Products II, Japan — Apples,
US/Canada - Continued Suspension, Australia — Apples.

754 Appellate Body Report, Korea - Radionuclides, para. 5.59. (fn omitted)

755 Appellate Body Report, Australia — Apples, para. 172.

756 Appellate Body Report, Australia - Apples, para. 172.

757 Appellate Body Report, Australia — Apples, para. 172.

758 Appellate Body Report, Australia - Apples, para. 173; and Panel Report, Korea - Radionuclides,
para. 7.25.

752 ARP-002-2017, (Exhibit MEX-84), p. 3.

760 ARP-006-2016, (Exhibit MEX-85), p. 3.

761 ARP-002-2017, (Exhibit MEX-84), p. 10.
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of ASBVd in Costa Rica, and on the potential economic consequences, with regard to the pathway of
fresh avocados for consumption from Mexico and of fresh avocado fruit for consumption and avocado
plants for planting imported from countries with ASBVd, including Mexico, respectively. The reports
also contain a section on risk management, which contains general recommendations for the SFE
Directorate, and recommendations on the application of the specific phytosanitary measures that
were imposed by Resolutions DSFE-002-2018 and DSFE-003-2018.

7.132. Reports ARP-002-2017 and ARP-006-2016 thus contain technical and scientific information
on the cultivation of avocados and ASBVd, the risk assessment for ASBVd, and also
recommendations on phytosanitary requirements to be applied as phytosanitary measures, but do
not in themselves impose such phytosanitary requirements.

7.133. As noted above, no previous dispute has raised the issue of whether a relationship of the
type that exists between the risk assessments contained in Reports ARP-002-2017 and
ARP-006-2016 and the protection of avocados from the risks associated with ASBVd could constitute
the necessary link between a measure and one of the protected interests listed in Annex A(1), in
order that those risk assessments or the reports that contain them can be considered phytosanitary
measures within the meaning of paragraph 1 of Annex A to the SPS Agreement.

7.134. In this Panel's view, Reports ARP-002-2017 and ARP-006-2016 are clearly linked to
Costa Rica's phytosanitary policy to protect avocados from the risks associated with ASBVd. In this
regard, Reports ARP-002-2017 and ARP-006-2016 may be considered as related to the objective of
protecting plants (avocados) within Costa Rican territory from risks arising from the entry,
establishment or spread of pests, diseases, disease-carrying organisms or disease-causing
organisms (ASBVd), which corresponds to paragraph 1(a) of Annex A to the SPS Agreement.

7.135. However, as has been stated, the purpose of the reports is to determine the phytosanitary
risk associated with the importation of fresh avocado fruit for consumption and avocado plants for
planting. While they recommend measures, their specific purpose is not to, nor can they alone,
protect plants (avocados) within Costa Rican territory from risks arising from the entry,
establishment or spread of pests, diseases, disease-carrying organisms or disease-causing
organisms (ASBVd).

7.136. Reports ARP-002-2017 and ARP-006-2016 do not, by themselves, impose the phytosanitary
requirements, which are those that have a clear and objective relationship with the purpose of
protecting plants (avocado trees) from risks arising from the entry, establishment or spread of pests,
diseases, disease-carrying organisms or disease-causing organisms (ASBVd). In contrast, the
relationship between the reports and the stated objective is not obvious.

7.137. This calls into question whether the reports can constitute, by themselves or individually, a
measure "to protect" or, more specifically, "to protect plants" within Costa Rican territory against
risks arising from the entry, establishment or spread of pests, diseases, disease-carrying organisms
or disease-causing organisms, and whether, in this regard, the necessary link exists between the
measure and the protected interest, so that it can be considered an SPS measure in accordance with
paragraph 1 of Annex A to the SPS Agreement.

7.138. The Panel also notes that the definition of SPS measures in Annex A(1) begins with the
phrase "[a]lny measure applied" before proceeding with the objectives listed in that provision.

7.139. The Appellate Body in Australia — Apples noted that a fundamental element of the definition
of "SPS measure" set out in Annex A(1) is that such a measure must be one "applied to protect" at
least one of the listed interests or "to prevent or limit" specified damage.’®? The Appellate Body
explained that the word "applied" in the definition of SPS measures points to the application of the
measure and, thus, suggests that the relationship of the measure and one of the objectives listed in
Annex A(1) "must be manifest in the measure itself or otherwise evident from the circumstances
related to the application of the measure".”63

762 Appellate Body Report, Australia - Apples, para. 172.
763 Appellate Body Report, Australia - Apples, para. 172; and Panel Report, Korea - Radionuclides,
para. 7.25. (emphasis added)
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7.140. The Diccionario de la lengua espafola published by the Real Academia Espafiola defines
"aplicar" ("to apply") as "[e]Jmplear, administrar o poner en practica un conocimiento, medida o
principio, a fin de obtener un determinado efecto o rendimiento en alguien o algo" ("[e]mploying,
administering or implementing knowledge, a measure or principle in order to obtain a given effect
or output from someone or something").”64 Considering the previous definition, the Panel agrees
with Costa Rica in that, in the context of paragraph 1 of Annex A to the SPS Agreement, the word
"apply" means to implement a measure in order to obtain a certain effect.

7.141. Mexico asserts that Costa Rica tries to reduce the meaning of "application" of measures to
those that have only tangible effects, but that the nature of the PRAs is precisely that they entail
measures implemented in an attempt to justify requirements that restrict, and in the case of Mexico,
ban de facto the importation of fresh avocados.”®> The Panel notes that Mexico's assertion refers to
its argument that this is an activity specifically designed and undertaken to justify ex post facto
decisions’%, or, in other words, that the PRAs justify the phytosanitary requirements ex post facto.
However, Mexico has not adequately explained or substantiated this assertion.

7.142. In this Panel's view, Reports ARP-002-2017 and ARP-006-2016 are not, in themselves, a
measure applied to protect in the sense of being implemented in order to have the effect of
protecting avocado trees. Costa Rica's risk assessments, which are contained in those reports, do
not have any "application" in or a specific effect on the protection of avocado trees. Even though the
reports recommend the three alternative phytosanitary requirements, in order to have concrete
effects on the protection of avocado trees, those requirements had to be reflected in Resolutions
DSFE-002-2018 and DSFE-003-2018.

7.143. Consequently, even though the alternative phytosanitary requirements recommended in the
reports, but actually imposed through the resolutions, do constitute phytosanitary measures within
the meaning of paragraph 1 of Annex A to the SPS Agreement, the reports are not, by themselves,
measures applied to protect, in the sense of having the effect of protecting avocado trees.

7.144. The Panel further notes that Mexico's argument does not focus on the recommendation of
the phytosanitary requirements, but rather on the evaluation of the likelihood of entry, establishment
and spread contained in these reports constitutes a phytosanitary measure within the meaning of
paragraph 1 of Annex A to the SPS Agreement.

7.145. The Panel notes that, in Australia — Apples, Australia contended that its individual measures
were not SPS measures because they did not require "some action or course of action (including an
identifiable omission) that a Member may put into practical operation for the purpose of protecting
against some relevant risk".”6” Australia gave as an example its administrative processes or
procedures that, according to Australia, should be seen as ancillary requirements that, considered
in isolation and not together with the principal measures, would be meaningless and ineffective for
achieving any protection from risk.”68

7.146. The Appellate Body in that case rejected the distinction between ancillary and principal
measures, recalling that it had interpreted the word "measure" in a broad sense; that it had rejected
the notion that only certain types of measures could be challenged in dispute settlement
proceedings; and that nothing in the text of Annex A(1) suggests a more restrictive interpretation
of the word "measure" in the context of the SPS Agreement.”6°

7.147. The Panel agrees with the Appellate Body that the word "measure" must be interpreted
broadly, but this does not mean that such measures should not also comply with the specific features
of the definition of SPS measures in paragraph 1 of Annex A to the SPS Agreement.

764 Diccionario de la lengua espafiola, Real Academia Espafiola, accessed 30 November 2021,
https://dle.rae.es/aplicar.

765 Mexico's comments on Costa Rica's response to Panel question No. 115, para. 5.

766 Mexico's response to Panel question No. 114, para. 25; comments on Costa Rica's response to
Panel question No. 114, para. 3.

767 Appellate Body Report, Australia - Apples, para. 180.

768 Appellate Body Report, Australia - Apples, para. 180.

769 Appellate Body Report, Australia - Apples, para. 181.
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7.148. In addition, this Panel notes that Australia submitted that "ancillary" measures are not
covered by the definition of SPS measures, since they refer to measures that "support, verify and
operationalise" other, principal measures.”’® The distinction made by Australia was between
measures that "actively" reduce risks and measures that do not.””! The Panel observes that this case
involved "activities or requirements, such as administrative processes or procedures that have no
operation other than to enhance the efficacy of some active mechanism for protecting animal or
plant life or health from risk".772 The Appellate Body itself stated that the last sentence of Annex A(1)
refers to laws, decrees, regulations, requirements and procedures, in general, without limiting in
any sense the scope of these instruments or exempting certain types of measures, and noted that
Australia had not objected to the panel's classification of its measures as regulations, requirements
or procedures.”’3

7.149. This Panel is of the view that the situation of a risk assessment is different from that of the
activities or requirements analysed in Australia - Apples, since such activities or requirements can
be implemented in order to obtain a certain effect, and if this effect is to support, verify or make
operational certain measures that directly seek to reduce a phytosanitary risk, then these activities
or requirements have a clear and objective relationship with the purpose of protecting against the
risk under consideration.

7.150. The second sentence of paragraph 1 of Annex A to the SPS Agreement, as explained, states
that:

Sanitary or phytosanitary measures include all relevant laws, decrees, regulations,
requirements and procedures including, inter alia, end product criteria; processes and
production methods; testing, inspection, certification and approval procedures;
quarantine treatments including relevant requirements associated with the transport of
animals or plants, or with the materials necessary for their survival during transport;
provisions on relevant statistical methods, sampling procedures and methods of risk
assessment; and packaging and labelling requirements directly related to food safety.

7.151. The Appellate Body has stated that the word "relevant" in this second sentence is a reference
back to the preceding sentence in Annex A(1), that is, to the list of specific purposes that are the
defining characteristic of every SPS measure, and that the words "include" and "all", which also
introduce the list of instruments, suggest that the list is both illustrative and expansive. For the
Appellate Body, therefore, "taken together, the words 'include' and 'all relevant' ... suggest that
measures of a type not expressly listed may nevertheless constitute SPS measures when they are
'relevant’, that is, when they are 'applied' for a purpose that corresponds to one of those listed in
subparagraphs (a) through (d)."”74

7.152. Risk assessments are not explicitly mentioned in the list of instruments included in the
second sentence of paragraph 1 of Annex A to the SPS Agreement. Although that list refers to
relevant risk assessment methods, it does not appear to be concerned with risk assessments
prepared for a specific pathway or pathways, unlike Annex A(4), as will be expounded below.
However, this would not be decisive, since this is only an indicative list, not a closed one, and
measures applied with a purpose corresponding to one of those enumerated in
subparagraphs (a) through (d) of the same paragraph would be relevant.

7.153. It is also important to highlight that risk assessment has its own definition in Annex A,
"Definitions", paragraph 4, which is separate from the definition of an SPS measure given in
paragraph 1 of the same Annex. Despite the extensive list of instruments that can be considered an
SPS measure, the inclusion of a specific definition for risk assessment in the "Definitions" section of
Annex A calls into question whether a risk assessment is an instrument that could per se be
considered a phytosanitary measure within the meaning of Annex A(1), and suggests that it is an
instrument that is important in the context of the SPS Agreement but distinct from a phytosanitary
measure within the meaning of Annex A(1).

770 panel Report, Australia - Apples, para. 7.105.
77! panel Report, Australia — Apples, para. 7.106.
772 Appellate Body Report, Australia - Apples, para. 180.
773 Appellate Body Report, Australia - Apples, para. 181.
774 Appellate Body Report, Australia - Apples, para. 175.
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7.154. Mexico also submits that in previous cases where PRAs have not been identified as measures
per se, panels and the Appellate Body have made findings on the consistency of these risk analyses
with specific provisions of the SPS Agreement’’3, including in Japan - Apples and Australia - Apples,
and points out in particular that the Appellate Body in Australia — Apples referred to the panel's
finding that the IRA was inconsistent with Article 5.1.776

7.155. Costa Rica, for its part, states that under Article 5.1 of the SPS Agreement, if a panel
concludes that the risk assessment is not appropriate (intermediate reasoning), it may then find that
the measure is not based on a proper risk assessment and is therefore inconsistent with Article 5.1
(ultimate finding).””” Costa Rica submits that, however, in no previous dispute under the
SPS Agreement has the panel or Appellate Body considered "risk assessments" as measures at
issue’’8, or ever found that a risk assessment is, in itself, inconsistent with any provision of the
SPS Agreement.’”?

7.156. Without seeking to advance its position with respect to Mexico's substantive claims
concerning the risk assessments, the Panel will analyse whether Mexico's above-mentioned
assertions that panels and the Appellate Body have made findings on the consistency of PRAs with
specific provisions of the SPS Agreement are correct, in particular with Articles 5.1 and 5.2 of the
SPS Agreement.

7.157. In Australia — Apples, the panel analysed the IRA and found that, with respect to its analysis
of the likelihood of entry, establishment and spread of fire blight, European canker and apple
leafcurling midge (ALCM) and the potential consequences associated with their entry, establishment
or spread in Australia, Australia's IRA was not a "proper" or "appropriate" risk assessment in
accordance with the provisions of Article 5.1 and paragraph 4 of Annex A to the SPS Agreement.’80
The panel indicated that, accordingly, Australia's requirements regarding fire blight, European canker
and ALCM on New Zealand apples were inconsistent with Articles 5.1 and 5.2 of the
SPS Agreement.”8!

7.158. Furthermore, the panel found that, because of the methodological flaws that magnified the
assessment of risk, Australia's IRA was not a proper risk assessment within the meaning of
Article 5.1 and paragraph 4 of Annex A to the SPS Agreement. Accordingly it found that, because of
these flaws, Australia's requirements regarding fire blight and European canker on New Zealand
apples were inconsistent with Articles 5.1 and 5.2 of the SPS Agreement.”®? In its conclusions and
recommendation, the panel stated that Australia's measures at issue regarding fire blight,
European canker and ALCM, as well as the requirements identified by New Zealand as "general"
measures that were linked to all three pests at issue in that dispute, were inconsistent with
Articles 5.1 and 5.2 of the SPS Agreement.”83

7.159. The Appellate Body in Australia — Apples referred to the panel's consideration that the faults
it found with the IRA's reasoning were numerous and serious enough to render the IRA inconsistent
with Article 5.1 of the SPS Agreement.” However, in the same paragraph, the Appellate Body
clarified that it was a question of whether a comprehensive analysis of all the steps and factors
examined could be sufficient to determine whether various flaws were, when taken together, serious
enough "to render a risk assessment one that does not constitute a proper risk assessment within
the meaning of Article 5.1 of the SPS Agreement."”85 This is consistent with the Appellate Body's
statement that "the Panel found that the IRA contained certain methodological flaws that magnified
the risk assessed and that, because of these flaws, the IRA was not a proper risk assessment within

775 Mexico's comments on Costa Rica's response to Panel question No. 112, para. 8.

776 Mexico's opening statement at the second meeting of the Panel; response to Panel question No. 113,
para. 21 (referring to Appellate Body Report, Australia — Apples, para. 258); comments on Costa Rica's
response to Panel question No. 113, para. 4.

777 Costa Rica's comments on Mexico's response to Panel question No. 113, para. 15.

778 Costa Rica's comments on Mexico's response to Panel question No. 113, para. 13.

779 Costa Rica's comments on Mexico's response to Panel question No. 113, para. 19.

780 panel Report, Australia — Apples, paras. 7.471, 7.778 and 7.886.

781 panel Report, Australia — Apples, paras. 7.472, 7.779 and 7.887.

782 panel Report, Australia - Apples, paras. 7.510 and 7.781.

783 panel Report, Australia - Apples, para. 8.1.

784 Appellate Body Report, Australia - Apples, para. 258.

785 Appellate Body Report, Australia - Apples, para. 258.
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the meaning of Article 5.1 of the SPS Agreement."’8¢ The Appellate Body concluded that the panel
did not err in finding that the IRA was not a proper risk assessment within the meaning of Article 5.1
and paragraph 4 of Annex A to the SPS Agreement, and confirmed that Australia's SPS measures
were inconsistent with Articles 5.1 and 5.2.787

7.160. Similarly, the panel in Japan - Apples found that Japan's PRA did not meet the requirements
of a risk assessment within the meaning of Article 5.1, as defined in paragraph 4 of Annex A to the
SPS Agreement, and that, in light of its finding that Japan's PRA did not amount to a risk assessment
within the meaning of Article 5.1, concluded, as a consequence, that Japan's measures were not
based on a risk assessment.”8 The Appellate Body upheld this finding of the panel, stating that,
because the PRA was not a risk assessment within the meaning of the SPS Agreement, it followed,
as the panel had found, that Japan's phytosanitary measure was not based on a risk assessment as
required by Article 5.1 of the SPS Agreement.”8°

7.161. Hence, considering the analysis under Article 5.1 in the aforementioned disputes and in other
previous disputes’®9, this Panel agrees with Costa Rica that in no previous dispute under the
SPS Agreement has the panel or Appellate Body considered "risk assessments" as measures at
issue.”®! This is made more evident when reading Article 5.1 of the SPS Agreement, which provides
that "Members shall ensure that their sanitary or phytosanitary measures are based on an
assessment, as appropriate to the circumstances, of the risks to human, animal or plant life or
health, taking into account risk assessment techniques developed by the relevant international
organizations." The question of whether a risk assessment was conducted as required by Article 5.1
of the SPS Agreement is not a question of whether the risk assessment is a phytosanitary measure
consistent with said Article.

7.162. The Panel agrees with the interpretation that the definition of "sanitary or phytosanitary
measure" within the meaning of paragraph 1 of Annex A to the SPS Agreement should be read in a
broad manner, and does not rule out the possibility that an instrument containing a risk assessment
may have aspects that would allow it to fall within the definition of an SPS measure. However, in
view of all the foregoing, the Panel disagrees with Mexico's argument that Reports ARP-002-2017
and ARP-006-2016, which contain the relevant risk assessments in this dispute, should be
considered, individually, as an SPS measure within the meaning of paragraph 1 of Annex A to the
SPS Agreement.

7.163. In light of the foregoing, the Panel finds that Mexico has failed to demonstrate that Reports
ARP-002-2017 and ARP-006-2016 constitute, individually, phytosanitary measures within the
meaning of paragraph 1 of Annex A to the SPS Agreement.

786 Appellate Body Report, Australia - Apples, para. 255.

787 Appellate Body Report, Australia - Apples, paras. 261-262.

788 panel Report, Japan — Apples, paras. 8.290-8.291.

789 Appellate Body Report, Japan - Apples, para. 216.

790 In EC - Hormones, the Appellate Body upheld the panel's conclusion that the import ban was not
based on a risk assessment within the meaning of Articles 5.1 and 5.2, and therefore was inconsistent with
Article 5.1. (Appellate Body Report, EC — Hormones, para. 208).

In Australia - Salmon, the Appellate Body stated that the final report (the PRA report) did not constitute
a proper risk assessment within the meaning of Article 5.1 and the first definition in Annex A(4), and concluded
that the measure at issue, i.e. the import prohibition on fresh, chilled or frozen salmon, was not based on a
risk assessment as required by Article 5.1 of the SPS Agreement, and, therefore, that Australia had acted
inconsistently with Article 5.1 of the SPS Agreement. (Appellate Body Report, Australia — Salmon,
paras. 135-136 and 279).

In Japan - Agricultural Products II, the Appellate Body observed that the risk assessment did not
evaluate the likelihood of entry, establishment or spread of the pest in question according to the SPS measures
that might be applied within the meaning of Article 5.1, and concluded that the phytosanitary measure, i.e. the
varietal testing requirement, was inconsistent with Article 5.1. (Appellate Body Report, Japan - Agricultural
Products II, paras. 113-114 and 143).

791 Costa Rica's comments on Mexico's response to Panel question No. 113, para. 13.
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7.2.2.3.2.2 Whether Reports ARP-002-2017 and ARP-006-2016 may, directly or
indirectly, affect international trade

7.164. Mexico submits that the PRAs affect international trade or, as the case may be, may affect
trade directly or indirectly.”92

7.165. Mexico states that the PRAs indirectly affect international trade given the close relationship
that they have with the phytosanitary requirements imposed by Costa Rica.’®3 Mexico adds that
presuming that the PRAs do not affect trade per se would imply believing unduly that they are not
subject to the application of the SPS Agreement or that they are not relevant to the present dispute,
which according to Mexico is incorrect.”%4

7.166. In its comments on Costa Rica's responses to the Panel's questions following the Panel's
second meeting with the parties, Mexico reiterates that the PRAs indirectly affect international trade
given their close relationship with phytosanitary requirements, and points out that, to the extent
that the PRAs "facilitate" the ex post justification of requirements, they indirectly affect international
trade.”®>

7.167. Mexico argues that the PRAs constitute an indirect impact on international trade, since they
are designed in such a way that the SFE concluded the existence of a risk that was not based on
scientific evidence and, therefore, cannot be justifiable. Mexico adds that the PRAs have the potential
to affect trade indirectly, since they recommended the implementation of certain requirements and
reached conclusions that, when considered by the authority at the moment of defining risk
management, hampered international trade, and, in the case of Mexico, banned de facto the
importation of fresh avocados for consumption. For Mexico, if the risk analyst had not reached the
conclusions he did, he would not have made the recommendations to the SFE, which resulted in the
entire trade in fresh avocados between Costa Rica and Mexico coming to a halt.79¢

7.168. Costa Rica, for its part, asserts that according to the standard of the effect on trade
established by Article 1.1 of the SPS Agreement, in the sense of modifying the conditions of
competition, Mexico has failed to demonstrate that the risk assessments fulfil this requirement.”9”

7.169. Costa Rica submits that Mexico does not set out why the PRAs, as separate measures, may
affect international trade’?8, it has failed to demonstrate that the risk assessments may affect
international trade, either directly or indirectly, and has not even attempted to provide some kind
of reasoning in this regard.”®°

7.170. Costa Rica states that Mexico recognizes that the PRAs do not affect trade per se®% and has
decided that it does not need to demonstrate the individual impact of the challenged measures, since
it considers that all of them operate as an inseparable whole, and that, in any case, the impact of
the requirements would satisfy the requirement of impact on trade with respect to the whole.80!

7.171. Costa Rica also states that the risk assessments only reflect processes of consideration; and
that, by their very nature, are not likely to affect, directly or indirectly, international trade within the
meaning of Article 1.1 of the SPS Agreement.8%? Costa Rica considers that a risk assessment is not
a factor that is likely to undermine competitive opportunities for imports; and that the risk

792 Mexico's response to Panel question No. 100, para. 124.

793 Mexico's response to Panel question No. 100, para. 125.

794 Mexico's response to Panel question No. 100, para. 125; comments on Costa Rica's response to
Panel question No. 117, para. 3.

795 Mexico's comments on Costa Rica's response to Panel question No. 117, para. 4.

796 Mexico's comments on Costa Rica's response to Panel question No. 117, para. 5.

797 Costa Rica's response to Panel question No. 117, para. 34. See also Costa Rica's comments on
Mexico's response to Panel question No. 120, para. 36.

798 Costa Rica's first written submission, para. 5.2 and fn 94; closing statement at the second meeting of
the Panel, para. 1.2.

799 Costa Rica's second written submission, para. 2.9; response to Panel question No. 117, para. 32;
comments on Mexico's response to Panel question No. 117, para. 29.

800 Costa Rica's second written submission, para. 2.9; response to Panel question No. 117, para. 32;
comments on Mexico's response to Panel question No. 117, para. 29.

801 Costa Rica's response to Panel question No. 117, para. 32.

802 Costa Rica's response to Panel question No. 112, para. 3.
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assessment is an investigative process that ultimately evolves into a report, which does not impose
phytosanitary requirements applicable to imports, and hence does not deny opportunities of access
to imported products.803

7.172. For Costa Rica, to affect international trade directly or indirectly, a measure must be capable
of altering or undermining competitive opportunities for imports, and if, by its nature, a measure
does not even have the capacity to cause such changes, it cannot be considered to be a measure
that directly or indirectly affects international trade within the meaning of Article 1.1 of the
SPS Agreement.804

7.173. The Panel has found that Mexico has failed to demonstrate that Reports ARP-002-2017 and
ARP-006-2016 constitute, individually, phytosanitary measures within the meaning of paragraph 1
of Annex A to the SPS Agreement. While the conditions for the applicability of the SPS Agreement
are cumulative, in order to be exhaustive in its analysis, the Panel will address Mexico's arguments
as to whether the reports may, directly or indirectly, affect international trade.

7.174. The Panel notes that in previous disputes under the SPS Agreement there has not been much
controversy about the condition that SPS measures "may, directly or indirectly, affect international
trade", so this phrase has not been discussed extensively by other panels or the Appellate Body.

7.175. The term "affect" has been interpreted in the context of other covered agreements. The
Appellate Body has stated that "[t]he ordinary meaning of the word 'affecting' implies a measure
that has 'an effect on', which indicates a broad scope of application."8% In addition, in the context
of Article I:1 of the General Agreement on Trade in Services (GATS), the Appellate Body in
EC - Bananas III added that "[t]his interpretation is further reinforced by the conclusions of previous
panels that the term 'affecting’ in the context of Article III of the GATT [1947] is wider in scope than
such terms as 'regulating' or 'governing'".8%¢ The panel in China - Publications and Audiovisual
Products considered that "[t]he word 'affecting’ covers not only measures which directly regulate or
govern the sale of domestic and imported like products, but also measures which create incentives
or disincentives with respect to the sale, offering for sale, purchase, and use of an imported product
'affect' those activities."807

7.176. The Panel considers that the broad interpretation given to the word "affect" under other
covered agreements, in the sense of denoting a measure that has "an effect on", may also be
relevant for the purposes of Article 1.1 of the SPS Agreement.808

7.177. In Article 1.1 of the SPS Agreement, the term "affect" is accompanied by the words "may"
and "directly or indirectly". The Diccionario de la lengua espafiola of the Real Academia Espafiola
defines "poder" ("be able to") as "tener expedita la facultad o potencia de hacer algo" ("have the
ready ability or power to do something") or "ser contingente o posible que suceda algo" ("be
conceivable or possible that something happens")8°®, and "indirectamente" ("indirectly") as "que no

803 Costa Rica's response to Panel question No. 117, para. 33.

804 Costa Rica's comments on Mexico's response to Panel question No. 117, para. 28.

805 Appellate Body Reports, EC — Bananas III, para. 220 (in the context of Article I:1 of the General
Agreement on Trade in Services (GATS)); and US - FSC (Article 21.5 - EC), paras. 209-210 (in the context of
Article III:4 of the GATT 1994).

806 Appellate Body Report, EC - Bananas III, para. 220 (referring to Panel Reports, EC - Bananas III
(Ecuador); EC - Bananas III (Mexico); and EC - Bananas III (US), para. 7.281).

807 panel Report, China - Publications and Audiovisual Products, para. 7.1450.

808 While the Panel is mindful that caution must be exercised when referring to similar words and
phrases in other provisions of the covered agreements for the purpose of determining the meaning of a
particular word or phrase, this Panel agrees with the panel in Australia — Apples that, because Annex A(1) to
the SPS Agreement and, in the present case, Article III:4 of the GATT 1994 and Article I:1 of the GATS form
part of the same treaty by virtue of Article II:2 of the WTO Agreement, each constitutes context relevant to the
interpretation of the others. (Appellate Body Report, Australia - Apples, fn 285 to para. 173).

809 Djccionario de la lengua espafiola, Real Academia Espafiola, accessed 30 November 2021,
https://dle.rae.es/poder. The English version of the SPS Agreement uses the term "may", which is defined as
"have the ability or power to", "have the possibility, opportunity, or suitable conditions to; be likely to".

(The Shorter Oxford English Dictionary, A. Stevenson (ed.), Oxford University Press, 2007, Vol. II). The French
version uses the phrase "peuvent, directement ou indirectement, affecter le commerce international".
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va rectamente a un fin, aunque se encamine a él" ("that does not go straight to an end, although it
points to it").810

7.178. As has been explained, the panel in Korea — Radionuclides interpreted the word "may" as
"have the potential to", stating that for the SPS Agreement to be applicable to an SPS measure, the
measure "must have the potential to affect international trade, directly or indirectly".81! This Panel
agrees with this interpretation.

7.179. This Panel considers that the terms "may affect" and "directly or indirectly" indicate that this
second condition for the applicability of the SPS Agreement could encompass a broad range of
potential effects on international trade. However, in this Panel's view, in order to give meaning to
the second condition for the applicability of the SPS Agreement, the complainant must demonstrate
that there is some potential or possibility for the SPS measure to exert an effect, directly or indirectly,
on international trade. For this reason, the Panel will examine whether Mexico has demonstrated
that Reports ARP-002-2017 and ARP-006-2016 have the potential to produce an effect, either
directly or indirectly, on international trade.812

7.180. It should be noted that there is no need to demonstrate actual effects on international trade.
In this regard, this Panel agrees with the panel in EC - Approval and Marketing of Biotech Products
that "it is not necessary to demonstrate that an SPS measure has an actual effect on trade."813

7.181. As the Panel noted in paragraph 7.102 above, the phytosanitary requirements set forth in
Resolutions DSFE-002-2018 and DSFE-003-2018 constitute a condition for importing avocados into
Costa Rica from  countries where ASBVd is  present, including Mexico, and
Resolutions DSFE-002-2018 and DSFE-003-2018 have altered or modified the import conditions for
avocados, thus they have had an effect on international trade and, therefore, may affect
international trade within the meaning of Article 1.1 of the SPS Agreement.

7.182. The Panel notes that Mexico's argument that Reports ARP-002-2017 and ARP-006-2016
indirectly affect international trade is based on the relationship between these reports and
Resolutions DSFE-002-2018 and DSFE-003-2018. In other words, the effects on international trade
to which Mexico refers arise from the phytosanitary requirements actually imposed by
Resolutions DSFE-002-2018 and DSFE-003-2018.

7.183. In this Panel's view, throughout the proceedings, Mexico referred to the relationship between
Reports ARP-002-2017 and ARP-006-2016 and Resolutions DSFE-002-2018 and DSFE-003-2018,
but failed to explain how the relationship between said resolutions and the reports implies that
Reports ARP-002-2017 and ARP-006-2016 may in themselves, or individually, have any effect on
international trade, even indirectly.

7.184. At its last opportunity in the proceedings, Mexico argued that the PRAs indirectly affect
international trade given the close relationship between them and the phytosanitary requirements,
stating that, to the extent that the PRAs "facilitate" the ex post justification of the requirements,
they indirectly affect international trade.84 However, Mexico has failed to adequately explain or
substantiate its assertion that the PRAs facilitate the ex post justification of the requirements.

7.185. Also at its last opportunity in the proceedings, Mexico argued that the PRAs constitute an
indirect effect on international trade, since they are designed in such a way that the SFE concluded
the existence of a risk that was not based on scientific evidence and, therefore, cannot be
justifiable.815

7.186. The Panel considers that the question of whether the phytosanitary requirements are based
on scientific evidence is an issue relating to the consistency of the phytosanitary measures with the

810 Djccionario de la lengua espafiola, Real Academia Espafiola, accessed 30 November 2021,
https://dle.rae.es/indirecto.
811 panel Report, Korea - Radionuclides, para. 7.22. (emphasis added)
812 panel Reports, Korea — Radionuclides, para. 7.22; EC - Hormones (Canada), para. 8.39;
EC - Hormones (US), para. 8.36; and EC - Approval and Marketing of Biotech Products, para. 7.2554.
813 panel Report, EC - Approval and Marketing of Biotech Products, para. 7.435. (emphasis added)
814 Mexico's comments on Costa Rica's response to Panel question No. 117, para. 4.
815 Mexico's comments on Costa Rica's response to Panel question No. 117, para. 5.
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relevant obligations of Articles 5 and 2.2 of the SPS Agreement, and not to the applicability of the
Agreement to a measure. The Panel will conduct the relevant analysis by addressing Mexico's claims
in the context of these Articles.

7.187. In certain situations, it may be necessary to analyse some elements relating to the
examination of the consistency of a measure at issue with the provisions of one of the covered
agreements invoked at an early stage of the Panel's analysis in which the measures at issue are
determined.81® In this case, the Panel does not consider it appropriate to address prematurely
Mexico's questioning of the scientific basis for the risk assessments, as this does not answer the
question of whether the reports can, individually, exert any effect on international trade.

7.188. Mexico also added at its last opportunity in the proceedings that the PRAs have the potential
to affect trade indirectly, since they recommended the implementation of certain requirements and
reached conclusions that, when considered by the authority at the moment of defining risk
management, hampered international trade and, in the case of Mexico, banned de facto the
importation of fresh avocados for consumption. Mexico asserts that if the risk analyst had not
reached the conclusions he did, he would not have made the recommendations to the SFE, which
resulted in the entire trade in fresh avocados between Costa Rica and Mexico coming to a halt.8”

7.189. The Panel disagrees with Mexico's argument. The Panel considers that, even though the
reports recommend the three alternative phytosanitary requirements, such reports do not, by
themselves, individually, have the potential to affect, directly or indirectly, international trade, which
Resolutions DSFE-002-2018 and DSFE-003-2018 do and through which the recommended
phytosanitary requirements were actually imposed.

7.190. Even though the alternative phytosanitary requirements recommended in the reports and
actually imposed through the resolutions did affect international trade, the reports were unable
individually in themselves to have an impact on international trade, either directly or indirectly.

7.191. While it may be true that if the risk analyst had not reached the conclusions that he in fact
reached, he would not have made the recommendations of the three alternative requirements, it is
also true that, without the imposition of Resolutions DSFE-002-2018 and DSFE-003-2018, these
recommendations would have remained mere recommendations.

7.192. The Panel considers that the impact on international trade that Mexico has referred to during
the proceedings stems from the imposition of the phytosanitary requirements through the
resolutions, and not from the completion or issuance of the reports with the recommendations made
by the risk analyst. Even if the recommendations presented in the reports were taken into account
when determining the requirements to be imposed, these reports, by themselves or individually, did
not have any effect on international trade. Without any other action being taken, i.e. the imposition
of the phytosanitary requirements at issue in this dispute through the resolutions, there would be
no effect, direct or indirect, on international trade, even with the existence of the reports.

7.193. While this Panel does not rule out the possibility of reports existing that contain risk
assessments with aspects that may affect, directly or indirectly, international trade, the Panel
considers that Mexico has failed to demonstrate that Reports ARP-002-2017 and ARP-006-2018 may
individually affect international trade, even indirectly.

816 Such a situation arose in Russia - Railway Equipment, in which the existence of an overarching
unwritten and systematic measure was being discussed. The Appellate Body stated that the rationale behind
the suspensions and rejections of imports of railway products related to the impossibility for the relevant
organization (FBO) to assess conformity of the complainant's railway products with the respondent's relevant
technical regulations due to the security situation in the complainant's territory. The Appellate Body considered
that the panel had examined the consistency of components of the alleged measure (with the Agreement on
Technical Barriers to Trade (TBT Agreement)) only insofar as the justification underlying their consistency
would lead to the conclusion that these decisions were taken independently of each other. The Appellate Body
said that the panel's focus on the rationale underlying the instructions and decisions formed an important part
of its analysis as to the existence of the unwritten measure in the particular circumstances of the case, in
addition to the complainant's description of the alleged measure as one that contained in itself an element of
inconsistency. (Appellate Body Report, Russia — Railway Equipment, paras. 5.240 and 5.242).

817 Mexico's comments on Costa Rica's response to Panel question No. 117, para. 5.
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7.194. In view of the foregoing, the Panel therefore finds that Mexico has failed to demonstrate that
Reports ARP-002-2017 and ARP-006-2016 may by themselves, individually, affect, directly or
indirectly, international trade, and so Mexico has failed to demonstrate that these reports fulfil the
condition of Article 1.1 of the SPS Agreement for the provisions of the SPS Agreement to be
applicable to them as individual SPS measures.

7.2.2.3.2.3 Conclusion regarding Reports ARP-002-2017 and ARP-006-2016

7.195. The Panel has found that Mexico has failed to demonstrate that Reports ARP-002-2017 and
ARP-006-2016 constitute, individually, SPS measures in accordance with the definition in
Annex A(1); and that Mexico has also failed to demonstrate that said reports may individually affect,
directly or indirectly, international trade within the meaning of Article 1.1 of the SPS Agreement. In
light of the foregoing, the Panel concludes that Mexico has failed to demonstrate that Reports
ARP-002-2017 and ARP-006-2016 are SPS measures to which, individually, the SPS Agreement is
applicable.

7.2.2.3.3 Manual NR-ARP-PO-01_M-01

7.2.2.3.3.1 Whether Manual NR-ARP-PO-01_M-01 is an SPS measure pursuant to
paragraph 1 of Annex A to the SPS Agreement

7.196. Mexico claims that Manual NR-ARP-PO-01_M-01 is a phytosanitary measure pursuant to
paragraph 1 of Annex A to the SPS Agreement.818

7.197. Mexico states that the manual, as the instrument from which the other measures derive,
pursues the objective set out in subparagraph (a), i.e. it is an instrument designed to protect plant
life or health within Costa Rica's territory from risks arising from the entry, establishment or spread
of pests.819 Mexico also claims that the manual may be classified as a "method of risk assessment"
because it was developed to guide the risk analyst in conducting a PRA.820 According to Mexico, the
manual falls within one of the categories of measures listed in the last part of paragraph 1 of Annex A
to the SPS Agreement and is applied to protect plant life or health, which means that there is a link
between the nature of the measure and its objective.82!

7.198. Mexico states that the manual is an instrument developed by the government itself and
applied by the SFE822 to protect the objective described in Annex A(1)(a), and that this instrument
was used specifically to attempt to justify requirements that restrict, and in the case of Mexico,
prohibit de facto the importation of fresh avocados for consumption, without there being sufficient
scientific evidence to conclude that a risk exists.823 Mexico adds that the manual affected the risk
analyst's assessment and reasoning, and was designed so that the PRAs would come to
pre-determined conclusions that would justify the imposition of trade-restrictive measures.824

7.199. Costa Rica, for its part, does not consider Manual NR-ARP-PO-01_M-01 to be a
phytosanitary measure within the meaning of Annex A(1).825

7.200. Costa Rica asserts that the manual is a regulatory framework in the abstract intended to
guide the work of a risk analyst where a risk analysis is required for a particular case, but that it
does not constitute a phytosanitary measure. Costa Rica adduces that it is not a measure "applied"
to protect a phytosanitary interest against a specific risk arising from imports, and does not
constitute per se a measure that affects imports in the way that a risk management measure does.826

818 Mexico's response to Panel question No. 120, para. 46.

819 Mexico's response to Panel question No. 120, para. 48.

820 Mexico's first written submission, para. 136; response to Panel question No. 120, para. 49.

821 Mexico's first written submission, para. 136.

822 Mexico's response to Panel question No. 120, para. 51; comments on Costa Rica's response to Panel
question No. 120, para. 1.

823 Mexico's comments on Costa Rica's response to Panel question No. 120, para. 1.

824 Mexico's comments on Costa Rica's response to Panel question No. 120, para. 2.

825 Costa Rica's response to Panel question No. 119, para. 37; comments on Mexico's response to
Panel question No. 118, para. 30; comments on Mexico's response to Panel question No. 119, para. 33.

826 Costa Rica's response to Panel question No. 120, para. 38; comments on Mexico's response to
Panel question No. 120, para. 35.
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According to Costa Rica, the "purpose" of the manual is not to protect as such, but instead to guide
the analyst in preparing PRAs.827

7.201. Costa Rica expresses serious doubts that the phrase "provisions on relevant statistical
methods, sampling procedures and methods of risk assessment", contained in the second paragraph
of paragraph 1 of Annex A to the SPS Agreement, is referring to manuals used internally to prepare
PRAs. Costa Rica notes that all the procedures listed in this paragraph cover aspects relating to the
application or management of SPS measures once they are adopted, and not aspects relating to the
assessment process that takes place beforehand to determine whether or not a particular risk exists
in the first place.828

7.202. The Panel will analyse below whether the required Ilink exists between
Manual NR ARP-PO-01_M-01 and one of the protected interests listed in Annex A(1). Accordingly,
the Panel recalls that it must examine not only the stated objectives of the measure, but also the
text and structure of the measure, its surrounding regulatory context and the way in which it is
designed and applied, and that scrutiny of these circumstances must reveal "a clear and objective
relationship" between the measure and the specific purposes enumerated in Annex A(1).82°

7.203. Mexico has identified that the manual's purpose is that set out in Annex A(1)(a), i.e. to
protect plant life or health within the territory of the Member from risks arising from the entry,
establishment or spread of pests, diseases, disease-carrying organisms or disease-causing
organisms.

7.204. Manual NR-ARP-PO-01_M-01 is described as a guide for determining PRA procedures?39, the
purpose of which is to "[g]uide risk analysts in conducting a PRA, through an assessment of the
available scientific evidence that would enable them to determine whether an organism is a regulated
pest, to evaluate its risk and to identify risk management options, in compliance with the
Phytosanitary Protection Law and international standards".83! The manual also states that it "applies
to all Risk Analysis Unit officials when conducting qualitative pest analyses by entry pathway".832

7.205. According to its content, Manual NR-ARP-PO-01_M-01 lays down the structure for PRAs and
guides risk analysts through their analysis of the three PRA stages: initiation, pest risk assessment
and pest risk management. The manual sets out the considerations to be taken into account by the
analyst at each stage, as well as the elements to be included in the analysis of the probability of
pest introduction and spread for quarantine pests, and the probabilities values to be assigned to the
risk factors according to the given criteria, in order to obtain a final score and establish a risk rating.
The manual is of a general nature and is applicable to any organism or pathway. The manual contains
the methodology used to prepare the risk assessments contained in Reports ARP-002-2017
and ARP-006-2016.

7.206. Based on the foregoing, the Panel notes that the manual provides the risk analyst with
instructions for preparing any qualitative pest analysis in Costa Rica. While it does form part of the
regulatory system for phytosanitary matters in Costa Rica, the manual is solely a guide to be used
by the risk analyst to prepare a PRA. This manual is not therefore a requirement or procedure that
seeks in itself to protect plant life or health within Costa Rica's territory from any specific risk, within
the meaning of Annex A(1)(a). Instead, it is an instrument that guides the risk analyst in the process
of identifying and assessing such a risk.

7.207. In the view of this Panel, the manual is linked to Costa Rica's overall phytosanitary policy,
and may be considered as being generally related to Costa Rica's objective of or interest in protecting
plant life or health within Costa Rica's territory from risks arising from the entry, establishment or
spread of pests, diseases, disease-carrying organisms or disease-causing organisms, which
corresponds to paragraph 1(a) of Annex A to the SPS Agreement.

827 Costa Rica's comments on Mexico's response to Panel question No. 120, para. 35.

828 Costa Rica's comments on Mexico's response to Panel question No. 120, para. 34.

829 Appellate Body Report, Australia — Apples, para. 173; and Panel Report, Korea — Radionuclides,
para. 7.25.

830 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 1.

831 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 1.

832 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 1.
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7.208. However, the purpose of the manual is to guide the risk analyst in preparing phytosanitary
PRAs, and, in turn, that of the PRAs is to determine a specific phytosanitary risk. The manual neither
specifically seeks nor is able by itself to protect plant life or health, including of avocados, within
Costa Rica's territory from risks arising from the entry, establishment or spread of pests, diseases,
disease-carrying organisms or disease-causing organisms.

7.209. The foregoing calls into question whether the manual may constitute, in itself or individually,
a measure "to protect"” or, more specifically, "to protect ... plant life or health" in Costa Rica's territory
from risks arising from the entry, establishment or spread of pests, diseases, disease-carrying
organisms and disease-causing organisms, and whether, as a result, there exists the link between
the measure and the protected interest that is required for the manual to be considered as an SPS
measure pursuant to paragraph 1 of Annex A to the SPS Agreement.

7.210. With respect to the manual's purpose, in its last opportunity to do so in these proceedings,
Mexico argues that the manual is an instrument that was used specifically to attempt to justify
requirements that restrict the importation of fresh avocados for consumption.833 Mexico adds that
the manual affected the risk analyst's assessment and reasoning, and was designed so that PRAs
would come to pre-determined conclusions that would justify the imposition of trade-restrictive
measures.83* However, Mexico does not adequately explain or substantiate how the manual was
used to attempt to justify requirements that restrict the importation of fresh avocados for
consumption, how it was designed so that Reports ARP-002-2017 and ARP-006-2016 would come
to pre-determined conclusions that justified the imposition of trade-restrictive measures, or how this
demonstrates a clear and objective relationship with the purpose of protecting plant life or health
within the meaning of Annex A(1)(a).

7.211. As explained, the definition of an SPS measure in Annex A(1) begins with the phrase "[a]ny
measure applied", and, in the context of this paragraph, the word "apply" may be interpreted as
implementing a measure to obtain a certain effect.

7.212. In the view of this Panel, the manual is not in itself a measure applied to protect in the sense
of producing as an effect the protection of plant life or health, including avocados. The manual
contains the methodology for preparing PRAs and may be considered to be "applied" when the PRA
is being prepared, but it does not have an "application" pertaining to or a specific effect on the
protection of plant life or health.

7.213. The text of the second sentence of paragraph 1 of Annex A to the SPS Agreement includes
"relevant ... methods of risk assessment" as an example of an SPS measure. Mexico claims that the
manual may be classified as a "method of risk assessment" because it was developed to guide the
risk analyst when conducting a PRA.83> Costa Rica expresses serious doubts that the phrase
"provisions on relevant statistical methods, sampling procedures and methods of risk assessment"
is referring to manuals used internally to prepare PRAs, and notes that all the procedures listed in
Annex A(1) cover aspects relating to the application or management of SPS measures once they are
adopted, and not aspects relating to the assessment process that takes place beforehand to
determine whether or not a particular risk exists in the first place.83¢

7.214. The Panel recalls that, in Australia — Apples, the Appellate Body noted that "the fact that an
instrument is of a type listed in the last sentence of Annex A(1) is not, in itself, sufficient to bring
such an instrument within the ambit of the SPS Agreement."837 The illustrative list provides examples
of "different types of measures that, when they exhibit the appropriate nexus to one of the specified
purposes, will constitute SPS measures".838 Although Manual NR-ARP-PO-01_M-01, which serves as
a guide for preparing PRAs, could fall within the methods of risk assessment category, the Panel
does not consider that Mexico has demonstrated that the manual has an "application" pertaining to
or a specific effect on the protection of plant life or health, which, in other words, is the required link
between the measure and the protected interest.

833 Mexico's comments on Costa Rica's response to Panel question No. 120, para. 1.

834 Mexico's comments on Costa Rica's response to Panel question No. 120, para. 2.

835 Mexico's first written submission, para. 136; response to Panel question No. 120, para. 49.
836 Costa Rica's comments on Mexico's response to Panel question No. 120, para. 34.

837 Appellate Body Report, Australia — Apples, para. 175; Panel Report, US - Animals, para. 7.32.
838 Appellate Body Report, Australia — Apples, para. 176.
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7.215. The Panel reiterates its agreement that the definition of "sanitary and phytosanitary
measure" within the meaning of paragraph 1 of Annex A to the SPS Agreement should be read
broadly, and does not rule out that an instrument such as an internal manual may present aspects
that mean it may be covered by the definition of an SPS measure. However, the Panel does not
consider that Mexico has substantiated its argument that Manual NR-ARP-PO-01_M-01 should
individually be considered as an SPS measure within the meaning of paragraph 1 of Annex A to the
SPS Agreement.

7.216. As has been explained, a determining factor for a measure to constitute an SPS measure as
defined in paragraph 1 of Annex A to the SPS Agreement is whether the measure shows the required
link with one of the purposes specified in the paragraph. The Panel does not consider that Mexico
has demonstrated that the manual is applied for one of the purposes listed in Annex A(1).
Accordingly, the Panel finds that Mexico has failed to demonstrate that Manual NR-ARP-PO-01_M-01
is, individually, an SPS measure pursuant to the definition in that paragraph.83°

7.2.2.3.3.2 Whether Manual NR-ARP-PO-01_M-01 may, directly or indirectly, affect
international trade

7.217. Mexico argues that Manual NR-ARP-PO-01_M-01 affects international trade, or, as the case
may be, may directly or indirectly affect trade.840

7.218. Mexico notes that the manual indirectly affects international trade due to its close
relationship with the phytosanitary requirements imposed by Costa Rica.84! Mexico adds that
assuming that the Manual does not affect trade per se would imply believing unduly that it is not
subject to the application of the SPS Agreement or that it has no relevance for this dispute, which
in Mexico's view is incorrect.84?

7.219. In its comments on Costa Rica's responses to the Panel's questions following the second
meeting of the Panel with the parties, Mexico reiterates that the manual indirectly affects
international trade due to its close relationship with the phytosanitary requirements. Mexico also
notes that the manual indirectly affects international trade insofar as it facilitates the ex post
justification of these requirements.843

7.220. Mexico also argues that, by preparing a simplified manual, Costa Rica's objective was to
control the risk assessor's judgement, which would ensure that the assessor, when preparing the
PRAs, would simplify his or her judgements on the evidence, the quality of the evidence, the level
of uncertainty and the acceptability of the risks. According to Mexico, this meant that the PRAs could,
in a preconceived manner, establish a risk that would otherwise be unjustifiable. Mexico states that
if the 2016 manual had not been prepared with this characteristic (simplified), the risk assessor
would not have concluded in the PRAs that there was a high risk; that the manual resulted in the
preparation of an inadequate PRA that led to the implementation of requirements that affected
international trade in fresh avocados for consumption between Mexico and Costa Rica; and that the
impact of the manual's application extends to the SFE's resolutions, which is why, according to
Mexico, the manual has an indirect effect on international trade.84*

839 The Panel would like to clarify that its conclusion that Mexico has failed to demonstrate that
Manual NR-ARP-PO-01_M-01 individually constitutes an SPS measure as defined in paragraph 1 of Annex A to
the SPS Agreement is limited to the particular circumstances of this dispute, including the way in which Mexico
has presented its case in that regard. In addition, as the Panel has found, this manual is clearly covered by the
broad definition of what may constitute a "measure" for the purposes of the WTO dispute settlement system.
With regard to this broad definition, in US - Zeroing (EC), for example, the parties agreed that the
United States' Anti-Dumping Manual was a measure for the purposes of a WTO dispute.

840 Mexico's response to Panel question No. 100, para. 124.

841 Mexico's response to Panel question No. 100, para. 125.

842 Mexico's response to Panel question No. 100, para. 125; comments on Costa Rica's response to
Panel question No. 117, para. 3.

843 Mexico's comments on Costa Rica's response to Panel question No. 117, para. 4.

844 Mexico's comments on Costa Rica's response to Panel question No. 117, para. 6.
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7.221. Costa Rica, for its part, states that, under the standard of Article 1.1 of the SPS Agreement
that a measure must affect trade in the sense that it modifies the conditions of competition, Mexico
has failed to demonstrate that Manual NR-ARP-PO-01_M-01 satisfies this requirement.84>

7.222. Costa Rica claims that Mexico has failed to demonstrate that the manual may affect
international trade as a separate measure84®, either directly or indirectly, and has not even
attempted to provide some kind of reasoning in this regard.84”

7.223. Costa Rica notes that Mexico recognizes that the manual does not affect trade per se®4® and
has decided that it does not need to demonstrate the individual impact of the measures at issue
because it considers that all of these measures operate as an inseparable whole, and that, in any
case, the impact of the requirements would satisfy the stipulation that trade be affected with respect
to the measures as a whole.84°

7.224. Costa Rica also notes that the manual merely reflects methodological and bureaucratic
guidelines, and that, by its very nature, it is not likely to affect, directly or indirectly, international
trade within the meaning of Article 1.1 of the SPS Agreement.8>° Costa Rica asserts that the manual
is a set of guidelines designed to standardize, improve and provide guidance for the proper conduct
of risk assessments, and is neutral as regards the product (containing no references to ASBVd or
any other pest) and the origin of the goods. It does not provide for any impact on imports and is
therefore incapable, in itself, of giving rise to a risk of imports being affected.®>! According to
Costa Rica, to affect international trade directly or indirectly, a measure must be capable of altering
or undermining competitive opportunities for imports, and if, by its nature, a measure does not even
have the capacity to cause such changes, it cannot be considered to be a measure that directly or
indirectly affects international trade within the meaning of Article 1.1 of the SPS Agreement.852

7.225. The Panel has found that Mexico has failed to demonstrate that Manual
NR-ARP-PO-01_M-01 is, individually, an SPS measure pursuant to that definition. While the
conditions for the applicability of the SPS Agreement are cumulative, in order to be exhaustive in its
analysis, the Panel will address Mexico's arguments as to whether the manual may, directly or
indirectly, affect international trade.

7.226. The Panel notes that Mexico puts forward arguments on the effect on international trade of
Manual NR-ARP-PO-01_M-01 that are very similar to those that it presented in relation to
Reports ARP-002-2017 and ARP-006-2016.

7.227. Mexico's argument that the manual indirectly affects international trade is based on the
relationship between this manual and Resolutions DSFE-002-2018 and DSFE-003-2018. In other
words, the effects on international trade to which Mexico refers in relation to the manual stem from
the phytosanitary requirements actually imposed by the resolutions.

7.228. In the view of this Panel, throughout the proceedings, Mexico referred to the relationship
between the manual and Resolutions DSFE-002-2018 and DSFE-003-2018, but failed to explain how
this relationship means that the manual may by itself have some effect on international trade, even
indirectly.

7.229. Mexico argues that, by preparing a simplified manual, Costa Rica's objective was to control
the risk analyst's judgement, which would ensure that the assessor, when preparing the PRAs, would
simplify his or her judgements on the evidence, the quality of the evidence, the level of uncertainty
and the acceptability of the risks. According to Mexico, this meant that the PRAs could, in a

845 Costa Rica's response to Panel question No. 117, para. 34. See also Costa Rica's comments on
Mexico's response to Panel question No. 120, para. 36.

846 Costa Rica's first written submission, para. 5.2 and fn 94; closing statement at the second meeting of
the Panel, para. 1.2.

847 Costa Rica's second written submission, para. 2.9; response to Panel question No. 117, para. 32;
comments on Mexico's response to Panel question No. 117, para. 29.

848 Costa Rica's second written submission, para. 2.9; response to Panel question No. 117, para. 32;
comments on Mexico's response to Panel question No. 117, para. 29.

849 Costa Rica's response to Panel question No. 117, para. 32.

850 Costa Rica's response to Panel question No. 112, para. 3.

85! Costa Rica's response to Panel question No. 117, para. 33.

852 Costa Rica's comments on Mexico's response to Panel question No. 117, para. 28.
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preconceived manner, establish a risk that would otherwise be unjustifiable.853 However, Mexico fails
to adequately explain the relevance of, or substantiate, its assertions that "Costa Rica's objective
was [for the manual] to control the risk assessor's judgement" and that "the PRAs could, in a
preconceived manner, establish a risk that would otherwise be unjustifiable".

7.230. Mexico also states that the manual resulted in the preparation of an inadequate PRA that led
to the implementation of requirements that affected international trade in fresh avocados for
consumption between Mexico and Costa Rica, and that the impact of the manual's application
extends to the SFE's resolutions, which is why, according to Mexico, the manual has an indirect
effect on international trade.®>* The Panel considers, however, that the effect on international trade
to which Mexico refers stems from the imposition of the phytosanitary requirements through the
resolutions, and Mexico fails to adequately explain or substantiate what the effects on international
trade are as a result of applying the manual and how these effects on international trade extend to
the resolutions.

7.231. In light of the foregoing and in the view of this Panel, Mexico has failed to demonstrate how
the manual in itself may, individually, affect international trade. While this Panel does not rule out
the possibility that a manual presenting aspects that may, directly or indirectly, affect international
trade exists, the Panel considers that Mexico has failed to demonstrate that Manual
NR-ARP-PO-01_M-01 by itself may, individually, affect international trade, even indirectly.

7.232. The Panel therefore concludes that Mexico has failed to demonstrate that
Manual NR-ARP-PO-01_M-01 may, individually, affect, directly or indirectly, trade, and has therefore
failed to demonstrate that this manual satisfies the condition of Article 1.1 of the SPS Agreement in
order for the provisions of the SPS Agreement to be applicable to it as an individual phytosanitary
measure.

7.2.2.3.3.3 Conclusion on Manual NR-ARP-PO-01_M-01

7.233. The Panel has found that Mexico has failed to demonstrate that Manual NR-ARP-PO-01_M-01
constitutes, individually, an SPS measure as defined in Annex A(1); and that Mexico has also failed
to demonstrate that said manual may, individually, affect, directly or indirectly, international trade
within the meaning of Article 1.1 of the SPS Agreement. In view of the foregoing, the Panel concludes
that Mexico has failed to demonstrate that Manual NR-ARP-PO-01_M-01 is an SPS measure to which
the SPS Agreement applies individually.

7.2.2.4 Whether the Panel will analyse jointly the measures identified by Mexico

7.234. Mexico argues that the measures' close relationship means that they must be analysed
jointly as well as individually®>3, and notes that the Panel's conclusions and findings must refer to
the measures jointly because they operate as an inseparable whole.8%6

7.235. Mexico states that the requirements contained in Resolutions DSFE-002-2018 and
DSFE-003-2018, the Reports ARP-002-2017 and ARP-006-2016, and the methodology contained in
Manual NR-ARP-PO-01_M-01 jointly constitute restrictions on the importation of fresh avocados for
consumption from Mexico.857

7.236. Mexico points out that a measure may comprise more than one instrument and that, in this
case, the resolutions establish the phytosanitary requirements, the PRAs set out the alleged
reasoning for recommending such requirements, and the manual guides the risk analyst in preparing
these PRAs. Mexico adds that the resolutions expressly refer to the PRAs, which, in turn, cite the
manual as the source based on which they were prepared, and that each instrument cannot be
understood in isolation or separately.858

853 Mexico's comments on Costa Rica's response to Panel question No. 117, para. 6.

854 Mexico's comments on Costa Rica's response to Panel question No. 117, para. 6.

855 Mexico's response to Panel question No. 99, para. 116; second written submission, para. 7.
856 Mexico's second written submission, para. 7.

857 Mexico's first written submission, paras. 93-94; response to Panel question No. 99, para. 116.
858 Mexico's response to Panel question No. 99, para. 115.
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7.237. Mexico argues that the measures must be assessed as a whole because of their design and
functionality, since many of the elements of the measures are interrelated and can be mutually
justified, and the inconsistency of any of the measures individually with the provisions of the
SPS Agreement would necessarily affect the others as a whole. Mexico asserts that if the manual
presents inconsistencies with the SPS Agreement, this could have an impact on the PRAs, and that
if it is found that the PRAs were not subject to the requirement to conduct a risk assessment
appropriate to the circumstances, this would necessarily affect the resolutions that are based on
them.8%° According to Mexico, each instrument has a range of components, which means that the
importation of avocados from Mexico has thus been restricted and prohibited de facto.8%0

7.238. Mexico also notes that the five measures it has identified, by operating as a whole, give rise
to a phytosanitary restriction on the importation into Costa Rica of fresh avocados for
consumption.8! Mexico states that the characteristics with which the measures were designed mean
that it is possible to ascertain that these measures have a collective impact that impairs the benefits
accruing to Mexico under the SPS Agreement.862

7.239. Mexico also asserts that the risk assessments and the manual form an inseparable part of
the measure giving rise to a de facto ban imposed by Costa Rica®3, and that the Panel should
therefore conduct a collective assessment that includes an analysis of the consistency of Costa Rica's
risk assessments and manual.8%4

7.240. Costa Rica, for its part, states that the Panel should reject Mexico's request for its claims
to be assessed on the basis of a measure as a whole.865

7.241. Costa Rica argues that this type of claim has been dealt with in past disputes where the
complainant has succeeded in demonstrating that the measure is legitimately a collective measure,
with its own identity, and that Mexico has made no effort to prove that the measures operate
collectively as an inseparable whole. Costa Rica notes that a complainant challenging an overarching
measure will need to provide evidence relating to two elements: (i) how the different components
operate together as part of a single measure; and (ii) how a single measure exists as distinct from
its components.8%6 Costa Rica asserts that Mexico has failed to demonstrate any of these
elements.86”

7.242. According to Costa Rica, the complainant must demonstrate that the general or overarching
measure is clearly distinguishable from its components, which is particularly relevant if these
components have also been challenged as separate measures, and the general or overarching
measure must have a functional life of its own, independent of any other measure, for it to be able
to give rise independently to a violation of WTO obligations.868

7.243. Costa Rica adds that Mexico fails to demonstrate how the reference to the PRAs in the
resolutions or the citing of the manual as the source of the PRAs may lead to the conclusion that the
documents are inseparable or constitute a single measure.86°

7.244. Costa Rica considers that the fact that there is a link between a risk assessment and a set
of phytosanitary requirements, and that the former explains the existence of the latter, is a matter
that concerns the justification or the consistency of the phytosanitary measure with the
SPS Agreement. Costa Rica asserts that, nevertheless, it is not a question of whether this link may

859 Mexico's response to Panel question No. 111, para. 8.

860 Mexico's response to Panel question No. 111, para. 9.

861 Mexico's response to Panel question No. 111, para. 12.

862 Mexico's comments on Costa Rica's response to Panel question No. 117, para. 8.

863 Mexico's comments on Costa Rica's response to Panel question No. 115, para. 3.

864 Mexico's comments on Costa Rica's response to Panel question No. 115, para. 4.

865 Costa Rica's second written submission, para. 2.1.

866 Costa Rica's second written submission, paras. 2.3-2.5; response to Panel question No. 112, para. 6
(citing Appellate Body Reports, Argentina — Import Measures, para. 5.108).

867 Costa Rica's second written submission, para. 2.6; closing statement at the second meeting of the
Panel, para. 1.2; and comments on Mexico's response to Panel question No. 111, para. 2.

868 Costa Rica's response to Panel question No. 112, para. 6 (citing Costa Rica's second written
submission, para. 2.5).

869 Costa Rica's response to Panel question No. 112, para. 7; response to Panel question No. 116,
para. 27; comments on Mexico's response to Panel question No. 116, para. 26.
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be understood as demonstrating the indivisibility of these components and of whether it gives the
collective phytosanitary measure an identity distinct from that phytosanitary measure based on the
requirements.870

7.245. Costa Rica notes that the phytosanitary requirements are clear and are made explicit in the
resolutions®’!, and that even assuming, arguendo, that the requirements may not be understood
without the PRAs and the manual, this mere assertion does not mean that the five individual
instruments become one measure as a whole.872 Costa Rica also notes that neither the PRAs nor the
manual provide the whole with the singularity that would give the alleged collective measure an
identity that would distinguish it from the individual measures.873

7.246. The Panel will examine below whether the measures identified by Mexico, i.e. Resolutions
DSFE-003-2018 and DSFE-002-2018, Reports ARP-002-2017 and ARP-006-2016, and
Manual NR-ARP-PO-01_M-01 may be analysed as a measure as a whole.

7.247. The Appellate Body and previous panels have addressed the question of whether there exists
a single measure or a measure comprising several measures as a whole. The parties to this dispute
refer to previous cases in which the panels dealt with the measures at issue as a whole. Mexico
considers the panel reports in Japan - Apples (Article 21.5 — United States)®’¢ and US - COOL®7> to
be relevant. Costa Rica, on the other hand, refers to Argentina — Import Measures.876

7.248. In Japan - Apples, the complainant identified nine requirements as one single measure, and
the panel noted that these requirements cumulatively constituted the measures actually applied to
the importation of the product in question, and that they were a set of interrelated requirements
that had to be met in order for US apples to be exported to Japan.8’” The parties agreed that the
requirements should be treated as one single measure.8’8 The panel saw no "legal, logical or factual
obstacle" to treating such requirements as one single phytosanitary measure within the meaning of
the SPS Agreement, and, on the contrary, there were good reasons to do so, in particular the fact
that both parties themselves argued the case as an "all or nothing" exercise.8”?

7.249. The panel in US - COOL noted that the main factors considered by panels and the Appellate
Body in relation to the question of whether to treat several requirements or provisions as a single
measure or multiple measures include the following: (i) the manner in which the complainant
presented its claims in respect of the concerned instruments; (ii) the respondent's position; and
(iii) the legal status of the requirements or instruments, including the operation of, and the
relationship between, the requirements or instruments, namely whether a certain requirement or
instrument had autonomous status.88°

7.250. In that dispute, the panel considered the measures at issue in light of the aforementioned
factors, and noted that it would examine whether and, if so, to what extent the measures operated,
legally or substantively, in conjunction with each other or depended on each other.88! The panel
noted that, legally, one of the measures at issue, the 2009 Final Rule (AMS), did not have
autonomous status; it laid out the specificities pertaining to the country of origin labelling (COOL)
requirements that were necessary to implement the contents of the other measure at issue, the
COOL statute.882 The panel explained that, given the close legal and substantive link between the
COOL statute and the 2009 Final Rule (AMS), it was appropriate to examine the relevant elements
of both instruments pertaining to the COOL requirements for meat products "as an integral part" of

870 Costa Rica's response to Panel question No. 112, para. 9.

871 Costa Rica's comments on Mexico's response to Panel question No. 111, para. 1.

872 Costa Rica's comments on Mexico's response to Panel question No. 111, para. 2.

873 Costa Rica's comments on Mexico's response to Panel question No. 111, para. 1.

874 Mexico's response to Panel question No. 112, para. 17.

875 Mexico's comments on Costa Rica's response to Panel question No. 112, para. 9 (citing
Panel Reports, US - COOL, para. 7.50).

876 Appellate Body Reports, Argentina — Import Measures, para. 5.108 (referring to Panel Reports,
US - COOL, para. 7.50).

877 panel Report, Japan - Apples, para. 8.16.

878 panel Report, Japan - Apples, para. 8.15.

879 panel Report, Japan - Apples, para. 8.17.

880 panel Reports, US - COOL, para. 7.50.

881 panel Reports, US - COOL, paras. 7.50 and 7.52.

882 panel Reports, US - COOL, para. 7.54.
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one single COOL measure, and that there were sufficient "legal, logical and factual" bases to treat
the COOL statute and 2009 Final Rule (AMS) as the "COOL measure".883

7.251. In Argentina - Import Measures, the complainants identified five trade-related requirements
(TRRs) and maintained that there was a single unwritten measure (TRR measure) comprising a
combination of one or more of the five identified TRRs.88* The Appellate Body noted that the scope
of measures that can be challenged in WTO dispute settlement is broad®®>, and that the constituent
elements that must be substantiated with evidence and arguments in order to prove the existence
of a measure challenged will be informed by how such measure is described or characterized by the
complainant.88 The Appellate Body gave the example of how a complainant challenging a single
measure composed of several different instruments will normally need to "provide evidence of how
the different components operate together as part of a single measure and how a single measure
exists as distinct from its components".887 The Appellate Body concluded that the panel correctly
found that the complainants had demonstrated the existence of a TRR measure, which was
composed of several individual TRRs operating together in an interlinked fashion as part of a single
measure in pursuit of the objectives of import substitution and trade deficit reduction.888

7.252. As has been done in previous disputes, in order to determine whether the measures identified
by Mexico may be viewed as a measure as a whole, this Panel will examine the manner in which
Mexico has presented its claims in respect of the concerned instruments, including how it has
described or characterized the measure, Costa Rica's position, the legal status of the requirements
or instruments, including the operation of, and the relationship between, the requirements or
instruments, as well as the relevant evidence that Mexico has submitted, particularly in relation to
how the different components operate together as part of a single measure and how a single measure
exists, distinct from its components,88°

7.253. In its panel request, Mexico identified the specific measures at issue as "those by which
Costa Rica prohibits or restricts, either jointly or individually, the importation of fresh avocados for
consumption  from  Mexico".8%0¢  Mexico noted that these measures comprised
Resolutions DSFE-003-2018 and DSFE-002-2018, Reports ARP-002-2017 and ARP-006-2016, and
Manual NR-ARP-PO-01_M-01.8%1

7.254. Mexico argues that the five measures as a whole constitute restrictions on the importation
of fresh avocados for consumption from Mexico®92, and describes them as an inseparable whole due
to their close relationship.893 Mexico also states that the risk assessments and the manual form an
inseparable part of the measure giving rise to a de facto ban imposed by Costa Rica®?*, and that the
Panel should therefore conduct a collective assessment that includes an analysis of the consistency
of Costa Rica's risk assessments and manual.8%5

7.255. Costa Rica's position is that Mexico has failed to demonstrate that the measures operate
collectively as an inseparable whole, for which reason the Panel should reject Mexico's request for
its claims to be assessed on the basis of a measure as a whole.8%

883 panel Reports, US - COOL, para. 7.61.

884 Appellate Body Reports, Argentina — Import Measures, para. 1.4.

885 Appellate Body Reports, Argentina — Import Measures, para. 5.106.

886 Appellate Body Reports, Argentina — Import Measures, para. 5.108.

887 Appellate Body Reports, Argentina - Import Measures, para. 5.108 (referring to
Panel Reports, US - COOL, para. 7.50).

888 Appellate Body Reports, Argentina — Import Measures, para. 5.146.

889 Appellate Body Reports, Russia — Railway Equipment, paras. 5.239 and 5.242;
Argentina - Import Measures, para. 5.108; and Panel Reports, US — COOL, para. 7.50; Indonesia — Chicken,
paras. 7.616 and 7.665.

890 Mexico's panel request, WT/DS524/2, p. 2.

891 Mexico's panel request, WT/DS524/2, p. 2.

892 Mexico's first written submission, para. 94.

893 Mexico's response to Panel question No. 99, para. 116; second written submission, para. 7.

894 Mexico's comments on Costa Rica's response to Panel question No. 115, para. 3.

895 Mexico's comments on Costa Rica's response to Panel question No. 115, para. 4.

896 Costa Rica's second written submission, paras. 2.3-2.5; response to Panel question No. 112, para. 6
(citing Appellate Body Reports, Argentina — Import Measures, para. 5.108).
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7.256. With regard to the legal status of the instruments, the Panel recalls that the measures
identified by Mexico as the measures at issue comprise:

a. Manual NR-ARP-PO-01_M-01, issued by the UARP of the SFE and described as "a guide for
determining pest risk analysis procedures"897;

b. Report ARP-002-2017, issued by the UARP of the SFE, which is a risk analysis prepared
"[t]o determine the risk of plant pests associated with the importation of fresh avocados
(Persea americana Mill.) for human consumption from Mexico"8%;

c. Report ARP-006-2016, issued by the UARP of the SFE, which is a risk analysis prepared
"to determine the phytosanitary risk associated with the importation of fresh avocado
(Persea americana Mill.) fruit for consumption and plants of the same species for planting,
from countries where the pest Avocado sunblotch viroid (ASBVd) is present"8°°;

d. Resolution DSFE-003-2018, issued by the Executive Directorate of the SFE, which
establishes as a phytosanitary measure the phytosanitary requirements for imports of
fresh avocado fruit for consumption from Mexico®0; and

e. Resolution DSFE-002-2018, issued by the Executive Directorate of the SFE, which
establishes as a phytosanitary measure the phytosanitary requirements for the
importation of fresh avocado fruit and avocado plants for planting that are vectors of
ASBVd from any country in which the pest ASBVd is present.20!

7.257. With regard to the relationship between these measures, the methodology used for preparing
the risk assessments contained in Reports ARP-002-2017 and ARP-006-2016 is set out in Manual
NR-ARP-PO-01_M-01°92; Resolution DSFE-003-2018 refers to the issuance of the risk assessment
contained in Report ARP-002-2017993; and Resolution DSFE-002-2018 refers to the issuance of the
risk assessment contained in Report ARP-006-2016.904

7.258. It should be noted that Mexico has neither explained nor demonstrated with specific evidence
that is additional to the instruments themselves how the different components operate together as
part of a single measure, or how a single measure exists, distinct from its components.

7.259. The Panel notes that, although Mexico characterized the measures at issue as "those by
which Costa Rica prohibits or restricts, either jointly or individually, the importation of fresh avocados
for consumption from Mexico", the requirements that Mexico alleges to be restrictions or prohibitions
on the importation of avocados were imposed through the resolutions, and not through the reports
or the manual.

7.260. In the Panel's view, unlike the aforementioned cases that involve an overarching or single
measure, this dispute does not involve a set of requirements that have to be met in order to import
the product in question?93, or a statute, which is the legal basis for certain requirements, and the
regulation adopted to implement the statute?®°®, or different requirements that function as a single
measure by acting in different combinations to realize common objectives.%%”

7.261. The case before this Panel involves two reports containing technical and scientific information
on avocado farming and ASBVd, the assessment of the risks relating to ASBVd, as well as
recommendations on phytosanitary requirements to be imposed. It also involves a manual used to

897 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 1.

898 ARP-002-2017, (Exhibit MEX-84), p. 3.

899 ARP-006-2016, (Exhibit MEX-85), p. 3.

900 Resolution DSFE-003-2018, (Exhibit MEX-4), pp. 1 and 4-5.

901 Resolution DSFE-002-2018, (Exhibit MEX-103), pp. 1 and 4-5.

902 ARP-002-2017, (Exhibit MEX-84), p. 3; ARP-006-2016, (Exhibit MEX-85), p. 3.

903 Resolution DSFE-003-2018, (Exhibit MEX-4), p. 1.

904 Resolution DSFE-002-2018, (Exhibit MEX-103), p. 1.

905 See Panel Report, Japan - Apples, paras. 8.11-8.19.

906 See Panel Reports, US - COOL, para. 7.60.

%07 See Panel Reports, Argentina — Import Measures, paras. 6.221-6.231; and Appellate Body Reports,
Argentina - Import Measures, para. 5.148.
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prepare the risk assessments contained in these technical and scientific reports, and the resolutions
through which the phytosanitary requirements were imposed. The reports contain technical and
scientific information with respect to the risk under consideration and recommendations on the
requirements to be imposed, but they do not impose or establish requirements. The manual sets out
the methodology for preparing the reports, but it does not impose or establish requirements.

7.262. More specifically, the resolutions relate to the reports because these reports were prepared
to assess the risk in relation to which the phytosanitary requirements contained in the resolutions
were imposed; and the reports relate to the manual because they were prepared using the
methodology contained in the manual. The reports and the manual help to explain the phytosanitary
requirements contained in the resolutions, but the resolutions are the measures that impose the
phytosanitary requirements.

7.263. The Panel does not consider that the relationship between these measures justifies or
demonstrates the existence of one phytosanitary measure consisting of the five measures identified
by Mexico taken as a whole.

7.264. However, in order to assess the consistency of the resolutions, which contain the
phytosanitary requirements, with certain provisions of the SPS Agreement, the Panel will necessarily
have to consider the reports and the manual. In other words, assessing the reports and the manual
is part of the Panel's terms of reference in this dispute because Mexico has put forward claims that
oblige the Panel to examine these instruments. These claims notably cover Articles 5.1 to 5.3 of the
SPS Agreement, which specifically refer to risk assessment as the basis for phytosanitary measures.

7.265. Costa Rica considers that the fact that there is a link between a risk assessment and a set
of phytosanitary requirements, and that the former explains the existence of the latter, is a matter
that concerns the justification or the consistency of the phytosanitary measure with the
SPS Agreement, particularly with respect to the obligations under Article 5.9 There does not
therefore appear to be any disagreement between the parties as to the relationship between the
measures identified by Mexico in terms of their role in the justification of Costa Rica's phytosanitary
requirements.

7.266. The panel in US - Export Restraints noted that "[i]n considering whether any or all of the
measures individually can give rise to a violation of WTO obligations, the central question that must
be answered is whether each measure operates in some concrete way in its own right."°%° The panel
analysed the legal status of each of the measures and determined that one of them (a statement)
did not have an operational life or legal status independent of the other measure (a statute) such
that it could, on its own, give rise to a violation of WTO rules.?'® However, the panel made findings
by reading the statute in light of the statement, recognizing the statement's fundamental importance
as the authoritative interpretation of the statute. Likewise, this Panel will need to read the
resolutions, which contain the phytosanitary requirements, together with the reports and the
manual.

7.267. In light of the foregoing, the Panel concludes that Mexico has failed to demonstrate the
existence of a phytosanitary measure comprising the five measures identified by Mexico taken as a
whole. However, in order to analyse the claims put forward by Mexico, this Panel will read Resolutions
DSFE-002-2018 and DSFE-003-2018, which contain the phytosanitary requirements, together with
Reports ARP-002-2017 and ARP-006-2016 and Manual NR-ARP-PO-01_M-01, and will make any
necessary findings and recommendations in relation to these instruments, with a view to securing a
positive solution to the dispute.

7.2.3 Overall conclusion of this section

7.268. The Panel concludes the following:

%08 Costa Rica's response to Panel question No. 112, para. 9.
%09 panel Report, US - Export Restraints, para. 8.85.
910 panel Report, US - Export Restraints, paras. 8.98-8.99.
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a. Mexico has demonstrated that Resolutions DSFE-002-2018 and DSFE-003-2018, which
contain the phytosanitary requirements, individually constitute phytosanitary measures
subject to the SPS Agreement.

b. Mexico has failed to demonstrate that Reports ARP-002-2017 and ARP-006-2016 and
Manual NR-ARP-PO-01_M-01 individually constitute phytosanitary measures subject to the
SPS Agreement.

c. Mexico has failed to demonstrate the existence of a phytosanitary measure consisting of
the five measures identified by Mexico taken as a whole. However, in order to analyse the
claims put forward by Mexico, this Panel decided that it would read Resolutions
DSFE-002-2018 and DSFE-003-2018, which contain the phytosanitary requirements,
together  with Reports  ARP-002-2017 and ARP-006-2016 and Manual
NR-ARP-PO-01_M-01, and would make any necessary findings and recommendations in
relation to these instruments, with a view to securing a positive solution to the dispute.

7.3 Whether Mexico has demonstrated that ASBVd is present in Costa Rica
7.269. Before analysing Mexico's claims, the Panel will consider whether Mexico has demonstrated
as a matter of fact that ASBVd is present in Costa Rica, because this is a factual matter that is

relevant for the analysis of all of Mexico's claims.

7.270. Mexico submits that, although Costa Rica asserts that ASBVd is absent in its territory, the
following evidence makes it possible to infer that it is present in the territory of Costa Rica:

a. A memorandum from the Cellular and Molecular Biology Research Centre (CIBCM) of the
University of Costa Rica (UCR)?11;

b. Affidavits of a nursery worker, and of Costa Rican traders and importers®!?;
c. Laboratory analysis results of samples taken in 2014 and 2015-2016 in Costa Rica®!3;

d. The trade in fresh avocados for consumption from Mexico for more than 20 years without
Costa Rica having brought a complaint relative to those shipments®4;

e. Costa Rica's trade in fresh avocados for consumption from other countries where ASBVd
is present, even after the application of the measures at issue, such as Peru and
Guatemala®!s;

911 Mexico's first written submission, para. 79 (citing Centro de Investigaciones en Biologia Celular y
Molecular de la Universidad de Costa Rica, Oficio CIBCM-PCDV-044-2014, 29 de octubre de 2014
(Memorandum CIBCM-PCDV-044-2014 (2014)), (Exhibit MEX-115)).

912 Mexico's first written submission, para. 79 (citing Declaracion Jurada de Jesus Alberto Salas
Sanabria, 25 de marzo de 2019 (Affidavit of Jesus Alberto Salas Sanabria (2019)), (Exhibit MEX-93);
Declaracién Jurada de Eduardo Ramirez Castro, 25 de marzo de 2019 (Affidavit of Eduardo Ramirez Castro
(2019)), (Exhibit MEX-94); Declaracién Jurada de Manrique Loaiciga Gonzdlez, 27 de marzo de 2019 (Affidavit
of Manrique Loaiciga Gonzalez (2019)), (Exhibit MEX-95); and Declaracidn Jurada de Randall Benavides Rivera,
28 de marzo de 2019 (Affidavit of Randall Benavides Rivera (2019)),(Exhibit MEX-96)).

913 Mexico's first written submission, para. 79 (citing O. Borbdn Martinez, Jefe de Unidad de Biometria y
Sistemas de Informacion, Departamento de Operaciones Regionales del Servicio Fitosanitario del Estado del
Ministerio de Agricultura y Ganaderia de Costa Rica, "Muestreo del viroide manchado solar (ASBVd)(Sunblotch)
en el cultivo de aguacate (Persea americana), a nivel nacional, 2014" (Sampling survey 2014), (Exhibit MEX-
64); and O. Borbon Martinez, Departamento de Operaciones Regionales del Servicio Fitosanitario del Estado del
Ministerio de Agricultura y Ganaderia de Costa Rica, "Muestreo del viroide manchado solar (ASBVd)
(Sunblotch) en el cultivo de aguacate (Persea americana), Region central oriental, diciembre 2015 y enero
2016" (Sampling survey 2015-2016), (Exhibit MEX-65)).

914 Mexico's first written submission, para. 79 (citing Claudia Marin, "Crecex: Nunca se debid prohibir la
importacion del aguacate Hass", Elmundo.cr (2019) ("Crecex: Nunca se debid prohibir la importacion del
aguacate Hass", Elmundo.cr (2019)), (Exhibit MEX-90), p. 2).

915 Mexico's first written submission, para. 79 (citing "Importadores prevén un precio mas alto para el
aguacate Hass de Per(", La Nacion (2015), (Exhibit MEX-91), p. 1; and "Exigen a gobierno tico transparencia
en negociacion aguacate mexicano", prensa-latina.cu (28 de febrero de 2019) ("Exigen a gobierno tico
transparencia en negociacidon aguacate mexicano", prensa-latina.cu (2019)), (Exhibit MEX-92), p. 9).
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f. Evidence of the importation of propagation material to Costa Rica from California,
United States, through the Cantonal Agricultural Centre of Tarrazu®!®, which presumably
could have been infected with ASBVd and its disease, as some literature hypothesizes that
the disease spread to Israel and Australia from California.?'” According to Mexico, the
importation of propagation material from California to the Canton of Tarrazd was recorded
by Costa Rica's own Ministry of Agriculture and Livestock (MAG)°!® and confirmed by
Francisco Cordero Navarro, who has been in charge of the Cantonal Agricultural Centre of
Tarrazu for 39 years, and who notes that grafting of the Hass variety began in the
1990s.°1°

7.271. Mexico adds that there are determining factors from which it can be inferred that ASBVd and
its disease are present in the territory of Costa Rica, namely, that:

a. Costa Rica failed to declare the absence of ASBVd and its disease on the basis of ISPM
Nos. 6 and 8, as it did not implement an officially approved surveillance system; the
specific surveys failed to provide the basic information suggested in section 2.1 of ISPM
No. 8; there is not enough information to conclude that those persons who determined
the absence can be considered technical experts, or what methodology was used; and
Costa Rica failed to justify scientifically, where relevant, why it had to deviate from ISPM
Nos. 6 and 8.

b. Costa Rica failed to declare its territory a PFA on the basis of ISPM No. 4.

c. The sampling surveys conducted in 2014, 2015 and 2016 lack a scientific methodology
and a statistical basis.

d. There is evidence, scientific testimonies and statements by members of the avocado
industry from which it can be inferred that ASBVd is present in Costa Rica's territory.%20

7.272. Mexico also submits that questions remain about Costa Rica's processing of the 25 samples
taken as part of the 2014 survey that proved positive, which were subject to a second molecular
verification method, a situation that is clarified in a memorandum from April 2015 (almost five
months after the sampling survey was completed). For Mexico, in light of the characteristics of
ASBVd and its irregular distribution, it is particularly questionable that there was no follow-up of the
trees from which those samples were taken, so that it could be confirmed that effectively ASBVd
was not present in the country.??!

7.273. With regard to Memorandum CIBCM-PCDV-021-2015 dated 6 April 2015°22, Mexico submits
that it reports that none of the samples tested positive for ASBVd, and that 25 avocado leaf samples

916 Mexico's first written submission, para. 79 (citing Ministerio de Agricultura y Ganaderia de Costa
Rica, Region Central Oriental, "Caracterizacion de la Agrocadena de Aguacate, Zona de los Santos" (2007) (Los
Santos Zone (2007)), (Exhibit MEX-97), p. 7).

917 Mexico's first written submission, para. 79 (citing Whitsell (1952), (Exhibit MEX-42)); and Geering
(2018), (Exhibit MEX-43)); second written submission, para. 43 (citing Geering (2018), (Exhibit MEX-43),

p. 2).

918 Mexico's second written submission, para. 44 (citing Los Santos Zone (2007), (Exhibit MEX-97),
p. 7).

919 Mexico's second written submission, para. 44 (citing Declaracion Jurada de Francisco Cordero
Navarro, 23 de septiembre de 2019 (Affidavit of Francisco Cordero Navarro (2019)), (Exhibit CRI-47)).

920 Mexico's first written submission, para. 388 (citing Sampling survey 2014, (Exhibit MEX-64);
Sampling survey 2015-2016, (Exhibit MEX-65); Servicio Nacional de Sanidad, Inocuidad y Calidad
Agroalimentaria (SENASICA), México, Memorandum No. SUBD/1058, 23 de noviembre de 2015 (Memorandum
No. SUBD/1058 (2015)), (Exhibit MEX-127); Laboratorio de Diagndstico Integral Fitosanitario (LADIFIT),
"Informe de resultados", prueba de laboratorio 15/125-Vr, del Dr Obregéon Goméz, 14 de enero de 2016
(LADIFIT, Laboratory test 15/125-Vr (2016)), (Exhibit MEX-128); Laboratorios Doctor Obregdn, "Diagnostico
Viroide Mancha de sol del Aguacate (ASBVd) en Costa Rica", 18 de noviembre de 2015 (Avocado sunblotch
viroid (ASBVd) detection in Costa Rica (2015)), (Exhibit MEX-129); Affidavit of Jesus Alberto Salas Sanabria
(2019), (Exhibit MEX-93); Affidavit of Eduardo Ramirez Castro (2019), (Exhibit MEX-94); Affidavit of Manrique
Loaiciga Gonzalez (2019), (Exhibit MEX-95); and Affidavit of Randall Benavides Rivera (2019),

(Exhibit MEX-96)).

921 Mexico's second written submission, para. 32.

922 Centro de Investigacion en Biologia Celular y Molecular de la Universidad de Costa Rica, Oficio
CIBCM-PCDV-021-2015, 6 de abril de 2015 (Memorandum CIBCM-PCDV-021-2015 (2015)), (Exhibit MEX-134).
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from different production areas of the country were analysed, but does not specify the places from
which the samples were taken.923

7.274. Mexico also notes that, according to section 1.1 of ISPM No. 6, sources of information
include: research institutions, universities, scientific societies (including amateur specialists),
producers, consultants and the general public, and that it is recommended that the NPPOs develop
a system whereby appropriate information is collected, verified and compiled. Mexico argues that,
in this regard, the evidence submitted by Mexico comes from the CIBCM of the UCR itself, as well
as from laboratory analysis and information obtained from statistical sources.?24 Mexico states that,
while it is the prerogative of the NPPO of each WTO Member to decide the value it attaches to the
information available, this does not mean that an NPPO should discredit information because it
comes from a source other than the NPPO, or because it contradicts the final determination in the
NPPQO's evaluation. For Mexico, certain evidence can and should be considered relevant and helpful
in determining a pest's possible presence in a given territory, even though the information was not
produced by an NPPO or is indirect information.925

7.275. For its part, Costa Rica submits that Mexico has failed to present any evidence that ASBVd
is present in Costa Rica®?%, and that the multiple sampling surveys and diagnostic tests provided by
Costa Rica in these proceedings prove the absence of ASBVd.?2” Costa Rica asserts that there is no
evidence whatsoever on the record that demonstrates the presence of ASBVd in its territory.?28

7.276. Costa Rica asserts that:

a. Mexico has engaged in mere speculation and has failed to demonstrate that ASBVd is
present in Costa Rica, and the three pieces of evidence submitted by Mexico (the
memorandum from the CIBCM of the UCR, Dr Obregdn's report on two samples, and the
testimonies of importers) do not confirm the alleged presence of ASBVd in Costa Rica®??;

b. The four sampling surveys carried out by Costa Rica, with 1,325 samples analysed by
molecular tests, have, to date, produced negative results for ASBVd in all instances, and
confirm the absence of ASBVd in its territory?®39;

c. This absence is confirmed by the phytosanitary databases of CABI and the EPPO%3!; and

d. Costa Rica considered ISPM Nos. 6 and 8 in its surveillance work and when determining
the country's phytosanitary situation.®32

7.277. Costa Rica argues that the evidence submitted by Mexico does not prove the alleged
presence of ASBVd in its territory.?33 Furthermore, Costa Rica asserts that:

a. The memorandum of the CIBCM of the UCR simply indicates that in the 2014 sample
survey there were 25 false positives.?3* Costa Rica notes that Mexico argues that the
presence of ASBVd was confirmed in 2014 by pointing to positive samples, but that, after

923 Mexico's first written submission, para. 445.

924 Mexico's specific comments on the experts' responses to Panel question No. 77 for the experts.

925 Mexico's comments on the responses of Pablo Cortese and Ricardo Flores Pedauyé to the Panel's
additional questions for Pablo Cortese and Ricardo Flores Pedauyé, paras. 12 and 18.

926 Costa Rica's first written submission, para. 5.98.

927 Costa Rica's second written submission, paras. 3.30-3.31.

928 Costa Rica's observations on Mexico's comments on the responses of Pablo Cortese and Ricardo
Flores Pedauyé to the Panel's additional questions for Pablo Cortese and Ricardo Flores Pedauyé, para. 8.

929 Costa Rica's opening statement at the first meeting of the Panel, para. 30; response to Panel
question No. 26; second written submission, paras. 3.30, 3.75 and 3.84; specific comments on the experts'
responses to Panel questions Nos. 77 and 78 for the experts.

930 Costa Rica's first written submission, para. 3.27; opening statement at the first meeting of the Panel,
para. 29; response to Panel question No. 26, para. 7.

931 Costa Rica's first written submission, paras. 5.99 and 5.207.

932 Costa Rica's opening statement at the first meeting of the Panel, para. 27; response to Panel
question No. 29; second written submission, para. 3.85.

933 Costa Rica's opening statement at the first meeting of the Panel, para. 30.

934 Costa Rica's opening statement at the first meeting of the Panel, para. 30 (citing Memorandum
CIBCM-PCDV-044-2014 (2014), (Exhibit MEX-115)).
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those samples were sent by the Molecular Biology Laboratory of the UCR to Korea to be
sequenced, these proved to be false positives.?35 According to Costa Rica, its status as
free of ASBVd is confirmed by the two most reliable international phytosanitary databases,
those of EPPO and CABI.?236

b. Dr Obregon's report on two samples allegedly infected with ASBVd was rebutted by the
SFE, and contains no evidence whatsoever pertaining to the alleged sampling methodology
or the chain of custody. Costa Rica adds that the SFE located the producer concerned and
took a sample from the same tree from which the original sample was allegedly taken, as
well as 10 other surrounding trees, producing negative results for ASBVd?37 through
RT-PCR, which were sent to the Pest Diagnostic Laboratory of the SFE, in accordance with
the entire sample custody protocol until the sample was received by the laboratory.®38

c. The testimonies on the alleged presence of the pest were given, for the most part, by
importers who disagree with any additional import requirement, which detracts from the
value of those testimonies, as the party has a clear interest. Moreover, they are
statements by individuals and not expert reports, they are imprecise, without scientific
merit and with internal contradictions that cast doubt on their validity.?3°

7.278. Costa Rica further submits that Mexico confuses the determination of a pest status in an
area (ISPM No. 8), together with the surveillance it entails (ISPM No. 6), with the establishment of
a PFA (ISPM No. 4), the requirements for which are stricter, as they serve a commercial purpose.
Costa Rica adds that, according to ISPM No. 5, the "status" of a pest is the "presence or absence, at
the present time, of a pest in an area, including where appropriate its distribution, as officially
determined using expert judgement on the basis of current and historical pest records and other
information". Costa Rica asserts that it has no obligation or commercial need to establish itself as a
PFA.%40

7.279. The Panel observes that Mexico asserts that there is evidence from which it can be inferred
that ASBVd is present in Costa Rica. However, throughout the dispute, Mexico equates this
"inference" that ASBVd is present in Costa Rica with asserting or proving that ASBVd is present in
Costa Rica, by basing some of its arguments on the premise that ASBVd is present in Costa Rica.®*!
Therefore, the Panel will analyse whether Mexico has demonstrated, as a matter of fact, that ASBVvd
is present in Costa Rica.

7.280. The Panel recognizes that information on the presence or absence of a pest in the territory
of a WTO Member may only be in the possession of that Member. Nevertheless, Mexico has asserted

935 Costa Rica's first written submission, paras. 3.21, 5.99 and 5.208 (citing Memorandum CIBCM-PCDV-
021-2015 (2015), (Exhibit MEX-134)).

936 Costa Rica's first written submission, para. 5.99 (citing Centro de Biociencia Agricola Internacional
(CABI), Crop Protection Compendium, Datasheet report for Avocado sunblotch viroid (avocado sun blotch),
12 de septiembre de 2019 (CABI (2019)), (Exhibit CRI-14); and EPPO, Global Database, Avocado sunblotch
viroid (ASBVDO) Distribution details in Costa Rica, 21 de septiembre de 2019 (EPPO Costa Rica (2019)),
(Exhibits CRI-41 and MEX-208); and EPPO Global Database, World distribution (2019), (Exhibit MEX-48)).

937 Costa Rica's opening statement at the first meeting of the Panel, para. 30.

938 Costa Rica's response to the Panel's information request of 3 August 2020, pp. 14-15.

939 Costa Rica's opening statement at the first meeting of the Panel, para. 30.

940 Costa Rica's first written submission, para. 5.100.

%41 For example, in its claim under Article 5.1 of the SPS Agreement, Mexico asserts that it "presented
conclusive evidence demonstrating that the disease and the pathogenic agent have been present in
Costa Rica." (Mexico's first written submission, para. 461). As part of that claim, Mexico also submits that
Costa Rica failed to consider the circumstances that had a direct impact on the outcome of the risk
assessments, such as "the presence of sunblotch and ASBVd in Costa Rica". (Mexico's first written submission,
para. 386). In its claim under Article 5.5, Mexico asserts that, "[i]f we consider the viroid to be present in both
territories, distinctions in the regulations aimed at fruit from Mexico and the absence of regulation for
Costa Rican avocado producers point to unjustifiable or arbitrary differences." (Mexico's first written
submission, para. 537). In its claim under Article 6.1, Mexico submits that the measures Costa Rica imposed
on Mexico and other avocado-producing countries would need to be attenuated for the following reasons: "[i]n
the avocado-producing areas of Costa Rica's territory, signs have also been found of the presence of ASBVd in
areas where avocados are produced." (Mexico's first written submission, para. 607). In its claim under
Article 3.1 of the SPS Agreement, Mexico states that "[t]he laboratory analysis results for the first sampling
survey show the presence of ASBVd and sunblotch disease in Costa Rica, and yet Costa Rica continues to
assert the absence thereof." (Mexico's second written submission, para. 297).
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in the present dispute settlement proceedings that ASBVd is present in Costa Rica, thus the burden
of proving that assertion lies with Mexico in these dispute settlement proceedings.

7.281. Mexico refers to affidavits made by a nursery worker, and Costa Rican traders and importers
as evidence of the presence of ASBVd in Costa Rica. Exhibits MEX-93, MEX-94, MEX-95, and MEX-96
submitted by Mexico are affidavits by an agricultural engineer, an entrepreneur, an import manager
and university professor, and an economist and importer and exporter of avocados and fruit in
general, respectively.

7.282. The agricultural engineer attests that in 1966 he facilitated, as a Costa Rican official, the
entry of a shipment of avocados containing genetic material, that the shipment did not bear any
certification, but that he identified sunblotch disease, and that the same disease has been present
on Gerardo Ocampo's estates in the Rincén de la Vieja, Liberia, since 1966. He states that ASBVd
has always existed and it has never been an epidemic that has caused irreparable losses to the
economy and commercialization of avocado.%42

7.283. The entrepreneur attests that the pathology that could be sunblotch has been observed in
the Los Santos zone and descending into the Valle del General and San José; and states that no
certification is or was required for marketing on the domestic market.%43

7.284. The import manager and university professor attests that he exchanged views with
Dr Obregdén and became aware of the symptoms of sunblotch following the imposition of Costa Rica's
measures, and that he had seen sunblotch in fruit after 2015, but that he did not know how to
identify it before. He adds that Costa Rica does not have the technical infrastructure for, nor has it
carried out proper monitoring of the disease; and that, in order to trade in domestic avocados, the
Government of Costa Rica does not request any certification on diseases.?44

7.285. The economist and importer and exporter of avocados and fruit in general attests that he
has been aware of the disease since 2015, and that he has observed it in Costa Rican Hass avocado,
including in fruit obtained from a farm in Santa Maria de Dota, San José, and in the Los Santos zone,
as well as in avocados imported from Peru in 2018. He states that the Government of Costa Rica
does not impose any requirement for the marketing of domestic fruit, including avocado.?4>

7.286. In this connection, the expert Pablo Cortese who advised this Panel is of the opinion that the
affidavits submitted by Mexico in support of its argument concerning the presence of ASBVd in
Costa Rica are not officially recognized or validated by the NPPO, and should not be taken into
account and should not constitute evidence within the meaning of the ISPM Nos. 6 and 8 to establish
the presence of ASBVd in Costa Rica.%46

7.287. It is the opinion of this Panel that the aforementioned statements, according to which the
symptoms of ASBVd and its disease have been identified visually, are not sufficiently reliable to
prove the presence of ASBVd in Costa Rica. In effect, as mentioned in section 2.3.2.4 above,
diagnosis based on symptoms is not reliable, hence other reasonably sensitive diagnostic methods
are necessary to determine the phytosanitary status of a tree.®¥” Moreover, in light of Mr Cortese's
remarks, the Panel notes that the probative force of the affidavits of an agricultural engineer, an
entrepreneur, an import manager and university professor, and an economist and importer and
exporter of avocados and fruit cannot be equated with scientific evidence which could reliably prove
the presence of ASBVd in a territory. Accordingly, the Panel does not consider that the presence of
ASBVd in Costa Rica's territory can be inferred from the affidavits submitted by Mexico, as Mexico
claims.

7.288. It should be noted that ISPM No. 8, which can serve as an illustrative tool with regard to the
determination of pest status in an area, states that pest record information is available from many

%42 Affidavit of Jesus Alberto Salas Sanabria (2019), (Exhibit MEX-93).

243 Affidavit of Eduardo Ramirez Castro (2019), (Exhibit MEX-94).

%44 Affidavit of Manrique Lodiciga Gonzalez (2019), (Exhibit MEX-95).

945 Affidavit of Randall Benavides Rivera (2019), (Exhibit MEX-96).

946 pablo Cortese's response to Panel question No. 77 for the experts; Pablo Cortese's response to
additional Panel question No. 1 for Pablo Cortese.

%47 Saucedo Carabez et al. (2019), (Exhibit MEX-175), p. 8.
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sources and has varying levels of reliability.?#® ISPM No. 8 contains guidance for evaluating the
reliability of a pest record. The most reliable source is the NPPO record, and the least reliable source
is a personal communication, unpublished.%4°

7.289. Mexico also refers to a memorandum from the CIBCM of the UCR. Exhibit MEX-115 contains
the memorandum from the CIBCM of the UCR, dated 29 October 2014, which confirms that the
membranes spotted with the samples taken between 1 September 2014 and 8 October 2014 were
sent to Agdia Inc. (Indiana, United States) for hybridization with ASBVd-specific probes, and
presents the results, which include 16 samples that tested positive for ASBVd and five suspect
samples.

7.290. The record of the dispute also includes Exhibit MEX-134. This exhibit contains another
memorandum from the CIBCM of the UCR, dated 6 April 2015, which details the amplification and
shipment to Macrogen Inc. (Korea) of 25 samples for sequencing, and which confirms that none of
the samples tested positive, and that both the band observed in the gels and the earlier hybridization
carried out by Agdia Inc. (Indiana, United States) seem to be responsible for the false positives
because of non-specific reactivity. The results are appended to the document.

7.291. With respect to the false positive and suspect samples, Exhibits CRI-15 and CRI-16 are also
relevant. Exhibit CRI-16 contains the memorandum from the CIBCM of the UCR, dated
17 March 2017, which states that the 25 samples included in the document contained in Exhibit
MEX-134 correspond to the resampling and analysis of the 16 samples that Agdia Inc. reported
presented hybridization with the ASBVd probe and the five samples where the hybridization was
considered inconclusive, as reported in the document contained in Exhibit MEX-115. The
memorandum adds that it also included four samples that the analysis carried out by Agdia Inc.
found to be negative.

7.292. Exhibit CRI-15 contains the memorandum from the CIBCM of the UCR, dated
9 September 2019, which details the explanation of the number of avocado samples re-evaluated
using RT-PCR and those that were eventually sequenced. It states that two samples were not sent
to Macrogen Korea because there was no amplification, and therefore there was nothing that could
be subjected to the sequencing procedure.

7.293. The Panel considers the concerns expressed by the virology expert, Ricardo Flores Pedauyé,
with regard to these assays to be relevant. On the basis of the documents pertaining to the false
positives, Mr Flores Pedauyé states that there are marked discrepancies between the results of the
two techniques used, which gave rise to doubts. Mr Flores Pedauyé explains that ASBVd usually
accumulates to high levels, so it tends to be detected easily by both molecular hybridization (less
sensitive) and RT-PCR (more sensitive). The expert observes, however, that, with regard to the
aforementioned 25 samples, of the 16 hybridized samples that tested positive, none generated the
expected RT-PCR product when they were sequenced (which was only observed in the positive
control from a third country), and that the authors of the analysis concluded that the hybridization
signals were non-specific. Mr Flores Pedauyé said he was surprised by this marked discrepancy,
which was not consistent with his own experience of this type of analysis,%50. 951

7.294. The Panel understands that the false positives in Costa Rica's first sampling survey of 2014
arouse certain doubts, and notes that the virology expert who advised the Panel expressed surprise
at the results of the analysis of the tests in question submitted by Costa Rica. However, the Panel
does not consider that the evidence in the record is sufficient to conclude that the initial positive or
suspect results were not false positives, and that they prove the presence of ASBVd in Costa Rica.

948 JTSPM No. 8, (Exhibit MEX-76), p. 6.

949 ISPM No. 8, (Exhibit MEX-76), p. 7.

950 Ricardo Flores Pedauyé's response to additional Panel question No. 1 for Ricardo Flores Pedauyé.

951 The Panel refers to Costa Rica's remark on the inputs provided by the expert Ricardo Flores Pedauyé
in the sense that the Panel should value the inputs provided by this expert differently from those provided by
the other experts, which, according to Costa Rica, could be explained, contextualized, qualified and expanded
upon orally by the experts, and have been the focus of the exchange of views between the Panel, the parties
and the other experts. In this regard, while it would have been preferable if Mr Flores Pedauyé could have
attended the meeting with the experts, the Panel disagrees with Costa Rica's view, insofar as this means that
the Panel should give less weight to that expert's responses. The Panel will consider the responses of Mr Flores
Pedauyé to both the Panel's first questions and its additional questions such as they were presented in writing.
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7.295. Furthermore, Mexico identifies what it refers to as the results of the laboratory analysis of
samples taken in 2014 and 2015-2016 in Costa Rica as evidence of the presence of ASBVd in
Costa Rica, citing Exhibits MEX-64 and MEX-65.932 The Panel observes that Exhibits MEX-64 and
MEX-65 contain neither laboratory analysis results nor any other information indicating that ASBVd
is present in Costa Rica.

7.296. Mexico also submits Exhibits MEX-127 and MEX-128/MEX-240, which contain, respectively,
a SENASICA memorandum, dated 23 November 2015, with a report on the positive ASBVd results
of two samples in the Annex, and the report on the positive ASBVd result of one sample. These
exhibits indicate that they refer to leaf samples collected in San Isidro de Ledn Cortez, Costa Rica,
and sent by Dr Miguel Obregdn Gémez. In both cases, the diagnostic tests were carried out by the
Comprehensive Phytosanitary Diagnostic Laboratory (LADIFIT) in Mexico.

7.297. In addition, Mexico submits Exhibit MEX-129 as evidence of the presence of ASBVd®>3, which
contains a document on ASBVd from Doctor Obregdn's laboratory from 2015 that states that trees
with symptoms similar to those described in the literature have been observed in different parts of
Costa Rica since 1996.°>* The document indicates that some avocado producers had sent samples
for the corresponding diagnostic test, which was why Dr Obregdn had been working with Dr Daniel
Téliz Ortiz, a research professor of the Colegio de posgraduados of Mexico, who processed the
samples. The document adds that ASBVd was found in three of them.?>>

7.298. The three aforementioned Exhibits, i.e. MEX-127, MEX-128 and MEX-129, are related to the
samples sent by Dr Obregdn, which were tested for ASBVd in Mexico. To rebut this evidence,
Costa Rica submitted Exhibit CRI-18, which is a letter, dated 18 December 2015, in which the
Executive Director of the SFE states that as of that date the results were available for approximately
150 samples that tested negative for ASBVd, including for the farm located in San Isidro de Ledn
Cortez and specifically the tree sampled and georeferenced by Dr Obregdn.®>¢ This exhibit also
contains what is referred to as the sampling record of that tree.®>”

7.299. Similarly, in a press release dated 28 January 2016, the Government of Costa Rica stated
that, as part of the phytosanitary inspection programme, the SFE had carried out continuous
surveillance of the country's avocado plantations, and that in response to the allegation made by
the plant pathologist, Miguel Obregdn, an inspection sweep had been made of the production area
of the Los Santos zone, where approximately 93% of production is concentrated, including the place
Dr Obregén mentioned as possibly infected with the disease, as well as the areas of Frailes, San
Cristébal, Bustamante de Desamparados and Cartago. The Government of Costa Rica added that
322 samples were collected, and that all the results, including those of the tree sampled and
georeferenced by Dr Obregdn, were negative for ASBVd. It quotes the Director of the SFE, who
maintained that at all times officials had implemented the chain of custody of the sample according
to established official protocols, thereby ensuring the traceability of that sample.®>8

7.300. Mr Cortese notes that, in accordance with ISPM No. 6, phytosanitary surveillance is a national
obligation, that is to say, an official process that must be carried out by the NPPO or another
institution designated by the NPPO, but always supervised and audited by the latter®>?, and that the
positive results for ASBVd of the LADIFIT tests of the samples taken in San Isidro de Ledn Cortez,
Costa Rica, and sent by Dr Obregdn, are neither official nor officially approved by the NPPO, thus
they do not have probative force or the traceability required under ISPM No. 6.960

952 Mexico's first written submission, para. 79 (citing Sampling survey 2014, (Exhibit MEX-64); and
Sampling survey 2015-2016, (Exhibit MEX-65)).

953 Mexico's first written submission, paras. 51 and 388.

954 Avocado Sunblotch Viroid (ASBVd) Diagnostic Testing in Costa Rica (2015), (Exhibit MEX-129), p. 7.

955 Avocado Sunblotch Viroid (ASBVd) Diagnostic Testing in Costa Rica (2015), (Exhibit MEX-129), p. 7.

956 Servicio Fitosanitario del Estado del Ministerio de Agricultura y Ganaderia de Costa Rica, Oficio
DSFE.1023.2015, 18 de diciembre de 2015 (Obregon rebuttal (2015)), (Exhibit CRI-18), p. 4.

957 Obregdn rebuttal (2015), (Exhibit CRI-18), p. 3.

958 Servicio Fitosanitario del Estado (SFE), Comunicado de prensa CP-02-2016, "Costa Rica confirma que
'Mancha del sol' continua ausente" (28 de enero de 2016) (SFE, "Costa Rica confirms that 'sunblotch’ is still
absent" (2016)), (Exhibit MEX-89).

959 pPablo Cortese's response to Panel question No. 77 for the experts.

%60 pablo Cortese's response to additional Panel question No. 1 for Pablo Cortese.
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7.301. The expert Pablo Cortese refers to ISPM No. 6, which states that all NPPOs should be in a
position to validate declarations of the absence or limited distribution of quarantine pests.?¢! ISPM
No. 6 states that within countries there are many sources of pest information; that these sources
may include: NPPOs, other national and local government agencies, research institutions,
universities, scientific societies (including amateur specialists), producers, consultants, museums,
the general public, scientific and trade journals, unpublished data and contemporary observations;
and that, in addition, the NPPO may obtain information from international sources such as FAO,
RPPOs, etc.9%2 ISPM No. 6 also states that, to utilize data from these sources, it is recommended
that NPPOs develop a system whereby appropriate information is collected, verified and compiled.9%3

7.302. Bearing in mind Mr Cortese's opinion, the Panel notes that the laboratory analysis in the
evidence submitted by Mexico was carried out in a laboratory (LADIFIT) in Mexico, and not in
Costa Rica, and that it does not appear that the samples have been provided to Costa Rica for it to
review or inspect the results. The Panel also notes that only three leaf samples from the same tree
were positive, and that the evidence presented cannot confirm the traceability of the samples.

7.303. Costa Rica sets out in Exhibit CRI-18 how it addressed Dr Obregdn's report. The Panel
observes that said exhibit contains a sampling record dated 10 December 2015 for a sample the
seal of which is found in Annex 9 to Costa Rica's response to the Panel's information request of
3 August 2020. Exhibit CRI-18 mentions the laboratory code and states that the result of the sample
was negative, without presenting the result. The result does not appear in Annex 9, but can be found
in Annex 4. However, given that the geographical coordinates of the tree sampled by Dr Obregdn
are not found in the exhibits submitted by Mexico, the Panel cannot corroborate the follow-up that
Costa Rica asserts it gave to the tree sampled by Dr Obregdn, even though Costa Rica's sampling
record contains coordinates. In any event, the burden of proof in this instance lies with Mexico for
having asserted in the present dispute settlement proceedings that ASBVd is present in Costa Rica,
and the Panel does not consider that it can find, with the evidence provided, that ASBVd is present
in Costa Rica as a matter of fact.

7.304. It should also be noted that, as stated above, pursuant to the guidance for evaluating the
reliability of a pest record of ISPM No. 8, the NPPO record is considered the most reliable source,
and the least reliable source is a personal communication, unpublished.?64

7.305. Mexico also refers to evidence of the propagation material imported to Costa Rica from
California, United States, through the Cantonal Agricultural Centre of Tarrazu. Mexico refers to
Exhibits MEX-42, MEX-43, MEX-97 and CRI-47. However, the Panel does not find in the exhibits
cited by Mexico any indication of propagation material imported to Costa Rica from California,
United States.

7.306. Moreover, as evidence from which the presence of ASBVd in Costa Rica's territory can be
inferred, Mexico identifies the fact that there has been what it describes as trade in fresh avocados
for consumption from Mexico for more than 20 years without Costa Rica having brought a complaint
relative to those shipments?®5, as well as Costa Rica's trade in fresh avocados for consumption from
other countries where ASBVd is present, even after the application of the measures at issue, such
as Peru and Guatemala.®%6

7.307. In that regard, Mexico notes that Costa Rica has failed to explain how, after more than
20 years of uninterrupted trade in avocados between Mexico and Costa Rica (as well as other
countries where ASBVd is also present), there is no record whatsoever of the entry, establishment
and spread of ASBVd in its territory despite the high risk involved according to Costa Rica's own
PRAs.%67 Mexico adds that it maintains its assertion with regard to the fundamental contradiction in
Costa Rica's argument, namely: (i) that the risk of entry, establishment and spread of ASBVd defined

91 JSPM No. 6, (Exhibit MEX-75), p. 4.

92 [SPM No. 6, (Exhibit MEX-75), p. 5.

93 JSPM No. 6, (Exhibit MEX-75), p. 5.

94 ISPM No. 8, (Exhibit MEX-76), p. 7.

965 Mexico's first written submission, para. 79 (citing "Crecex: Nunca se debid prohibir la importacion del
aguacate Hass", ElImundo.cr (2019), (Exhibit MEX-90), p. 2).

966 Mexico's first written submission, para. 79 (citing "Importadores prevén un precio mas alto para el
aguacate Hass de Per(", La Nacion (2015), (Exhibit MEX-91), p. 1; and "Exigen a gobierno tico transparencia
en negociacion aguacate mexicano", prensa-latina.cu (2019), (Exhibit MEX-92), p. 9).

967 Mexico's second written submission, para. 21.
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as high by Costa Rica is actually not, and the irrefutable proof of this is the alleged absence of ASBVd
in its territory; or (ii) that, as a result of this high risk of entry, establishment and spread, ASBVd is
already present in Costa Rica.%%8

7.308. The Panel understands Mexico's doubts regarding the trade between Costa Rica and
countries in which ASBVd is present, including Mexico before 201599, in particular, regarding the
claim that allegedly there is a high risk of entry, establishment and spread of ASBVd, but that this
pest is still absent in Costa Rica's territory. However, the Panel cannot determine, as a matter of
fact, that ASBVd is present in Costa Rica on the basis of those doubts.

7.309. With regard to the declaration of Costa Rica's territory as a PFA, Mexico stated that it "agrees
with the experts that Costa Rica was not required to establish a PFA within its territory".970

7.310. In light of the foregoing, the Panel concludes that Mexico has failed to demonstrate the fact
it asserts in the present dispute settlement proceedings, namely, that ASBVd is present in
Costa Rica. The Panel would like to clarify, however, that this conclusion is limited to the question
of whether Mexico has demonstrated, as a matter of fact, that ASBVd is present in Costa Rica, which
is a different issue to the determination that ASBVd is absent from Costa Rica, a matter that will be
addressed at a later stage in the Panel's analysis.

7.4 Mexico's claims with respect to risk assessment obligations under the SPS Agreement
7.4.1 General introduction to the section

7.311. Mexico claims that: (i) Costa Rica's measures are inconsistent with Article 5.1 of the
SPS Agreement, as they are not based on a risk assessment within the meaning of paragraph 4 of
Annex A to the SPS Agreement or in accordance with Article 5.1 of the SPS Agreement®’!;
(ii) Costa Rica's measures are contrary to Article 5.2 of the SPS Agreement because Costa Rica has
failed to demonstrate that it considered the factors required by the SPS Agreement in its risk
assessments®72; (iii) Costa Rica breached Article 5.3 of the SPS Agreement by failing to take into
account the relevant economic factors in assessing risk and determining its measures®’3; and
(iv) Costa Rica's measures are inconsistent with Article 2.2 of the SPS Agreement in that they are
not based on scientific principles and have been maintained without sufficient scientific evidence.®74

7.312. Costa Rica claims that Mexico has failed to demonstrate that Costa Rica's measures are
inconsistent with Articles 5.1, 5.2, 5.3, and 2.2 of the SPS Agreement.

7.313. The Panel will next examine the relevant legal provisions and the legal standard applicable
to them. The Panel will subsequently determine the structure of the analysis that it will follow in
assessing Mexico's claims under Articles 5.1, 5.2, 5.3, and 2.2 of the SPS Agreement. The Panel will
then proceed to analyse whether Mexico has substantiated its claims under these Articles.

7.4.2 The relevant legal provisions

7.314. Articles 5.1, 5.2, and 5.3 of the SPS Agreement provide as follows:
1. Members shall ensure that their sanitary or phytosanitary measures are based on an
assessment, as appropriate to the circumstances, of the risks to human, animal or plant

life or health, taking into account risk assessment techniques developed by the relevant
international organizations.

968 Mexico's second written submission, paras. 21 and 180.

%9 The Panel notes that the matter of the more than 20 years of trade is an issue contested between
the parties. The Panel will address this matter in paragraphs 7.1536 through 7.1541 below.

970 Mexico's specific comments on the experts' responses to Panel questions Nos. 164, 165 and 167 for
the experts; response to Panel question No. 129.

971 Mexico's second written submission, paras. 169 and 188.

972 Mexico's first written submission, paras. 428-429.

973 Mexico's first written submission, paras. 479-480.

974 Mexico's first written submission, para. 510.
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2. In the assessment of risks, Members shall take into account available scientific
evidence; relevant processes and production methods; relevant inspection, sampling
and testing methods; prevalence of specific diseases or pests; existence of pest- or
disease-free areas; relevant ecological and environmental conditions; and quarantine
or other treatment.

3. In assessing the risk to animal or plant life or health and determining the measure
to be applied for achieving the appropriate level of sanitary or phytosanitary protection
from such risk, Members shall take into account as relevant economic factors: the
potential damage in terms of loss of production or sales in the event of the entry,
establishment or spread of a pest or disease; the costs of control or eradication in the
territory of the importing Member; and the relative cost-effectiveness of alternative
approaches to limiting risks.

7.315. Paragraph 4 of Annex A to the SPS Agreement defines the "risk assessment" relevant to this
dispute as "[t]he evaluation of the likelihood of entry, establishment or spread of a pest or disease
within the territory of an importing Member according to the sanitary or phytosanitary measures
which might be applied, and of the associated potential biological and economic consequences".?”>

7.316. Article 2.2 establishes the following:

2. Members shall ensure that any sanitary or phytosanitary measure is applied only to
the extent necessary to protect human, animal or plant life or health, is based on
scientific principles and is not maintained without sufficient scientific evidence, except
as provided for in paragraph 7 of Article 5.

7.4.3 The Panel's standard of review and the legal standard

7.317. In this section, the Panel will describe how other panels and the Appellate Body have
understood the standard of review under Article 5.1 of the SPS Agreement and have interpreted the
legal provisions relevant to Mexico's risk assessment claims, i.e. Articles 5.1, 5.2, 5.3, and 2.2 of
the SPS Agreement. The Panel will be guided by this standard of review and these interpretations to
the extent that they are relevant to its analysis.

7.4.3.1 The Panel's standard of review under Article 5.1 of the SPS Agreement

7.318. With regard to review under Article 5.1 of the SPS Agreement, the Appellate Body in
US/Canada - Continued Suspension explained that "[i]t is the WTO Member's task to perform the
risk assessment. The panel's task is to review that risk assessment."?76 The Appellate Body clarified
that where a panel acts as a risk assessor, it would be substituting its own scientific judgement for
that of the risk assessor and making a de novo review and, consequently, would exceed its functions
under Article 11 of the DSU.%77

7.319. Therefore, according to the Appellate Body, in cases where a panel must examine a Member's
risk assessment, its review power is not to determine whether the risk assessment undertaken is
correct, but rather "to determine whether that risk assessment is supported by coherent reasoning
and respectable scientific evidence and is, in this sense, objectively justifiable".978 A WTO Member

975 The definition of "risk assessment" in paragraph 4 of Annex A to the SPS Agreement also covers a
second type of risk assessment, defined as the "evaluation of the potential for adverse effects on human or
animal health arising from the presence of additives, contaminants, toxins or disease-causing organisms in
food, beverages or feedstuffs". The SPS measures at issue in this dispute (i.e. the resolutions, which contain
the phytosanitary requirements) are aimed at protecting plants from risks arising from the entry,
establishment or spread of a pest or disease, and not from risks arising from additives, contaminants, toxins or
disease-causing organisms in foods, so the type of risk assessment required is the one defined in the first part
of paragraph 4 of Annex A.

976 Appellate Body Reports, US/Canada - Continued Suspension, para. 590.

977 Appellate Body Reports, US/Canada - Continued Suspension, para. 590.

978 Appellate Body Reports, US/Canada - Continued Suspension, para. 590.
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may even base an SPS measure "on divergent or minority views, as long as these views are from
qualified and respected sources".?7°

7.320. Accordingly, this Panel's role will be to determine whether Costa Rica's risk assessment is
supported by coherent reasoning and respectable scientific evidence and is, in this sense, objectively
justifiable.

7.4.3.2 Legal standard under Article 5.1 of the SPS Agreement

7.321. Pursuant to the text of Article 5.1 of the SPS Agreement, the evaluation under this Article
requires a panel to examine: (i) whether there is a risk assessment, as appropriate to the
circumstances, taking into account risk assessment techniques developed by the relevant
international organizations; and, (ii) if there is a risk assessment, whether the SPS measure of the
Member concerned is based on it.

7.322. On the basis of the definition in paragraph 4 of Annex A to the SPS Agreement, the Appellate
Body noted that a risk assessment within the meaning of Article 5.1, of the type relevant to this
dispute, must: "(1) identify the diseases whose entry, establishment or spread a Member wants to
prevent within its territory, as well as the potential biological and economic consequences associated
with the entry, establishment or spread of these diseases; (2) evaluate the likelihood of entry,
establishment or spread of these diseases, as well as the associated potential biological and
economic consequences; and (3) evaluate the likelihood of entry, establishment or spread of these
diseases according to the SPS measures which might be applied."980

7.323. On the basis of the ordinary meaning of the terms in the definition of the first type of risk
assessment in Annex A(4), as well as on the basis of the definition of "risk" and "risk assessment"
developed by the relevant international organization in that case, the Appellate Body explained in
Australia — Salmon that a proper risk assessment of this type must evaluate the probability of entry,
establishment or spread of diseases and associated biological and economic consequences, and that
it is not sufficient for it to conclude that there is a possibility of entry, establishment or spread of
diseases and associated biological and economic consequences.®8!

7.324. The assertion by the Appellate Body in Australia — Salmon that it is not sufficient for a risk
assessment of the first type to conclude that there is a possibility of entry, establishment or spread
of diseases and associated biological and economic consequences is also applicable in phytosanitary
matters.?82 Indeed, ISPM No. 5, produced within the framework of the IPPC, defines "pest risk" (for
quarantine pests) as "[t]he probability of introduction and spread of a pest and the magnitude of
the associated potential economic consequences", and "pest risk assessment" (for quarantine pests)
as "[e]valuation of the probability of the introduction and spread of a pest and the magnitude of the
associated potential economic consequences".?83

7.325. Science plays a "central" or "fundamental" role in a risk assessment.?8* The Appellate Body
in EC - Hormones agreed with the panel that a risk assessment under Article 5.1 is "a scientific
process aimed at establishing the scientific basis for the sanitary measure a Member intends to
take".?85 The Appellate Body also considered the panel's statement "unexceptionable", "[t]o the

979 Appellate Body Reports, US/Canada — Continued Suspension, para. 591 (citing Appellate Body
Report, EC - Hormones, para. 194). See also Appellate Body Report, Korea — Radionuclides, para. 5.106.

980 Appellate Body Report, Australia — Salmon, para. 121. (emphasis original) See also Appellate Body
Reports, Japan — Agricultural Products II, para. 112; and Japan — Apples, para. 196.

%81 Appellate Body Report, Australia — Salmon, para. 123. See also Panel Report, EC - Approval and
Marketing of Biotech Products, paras. 7.3045 and 7.3145.

982 pAppellate Body Report, Australia — Salmon, para. 123. See also Panel Report, EC - Approval and
Marketing of Biotech Products, paras. 7.3045 and 7.3145.

983 [SPM No. 5, (Exhibit MEX-74), p. 14.

984 Appellate Body Reports, India — Agricultural Products, para. 5.19; US/Canada - Continued
Suspension, para. 527; and Australia - Apples, para. 207.

985 Appellate Body Report, EC - Hormones, para. 187 (citing Panel Reports, EC - Hormones (US),
para. 8.107; and EC - Hormones (Canada), para. 8.110). (emphasis original)
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extent that the Panel intended to refer to a process characterized by systematic, disciplined and
objective enquiry and analysis, that is, a mode of studying and sorting out facts and opinions",986

7.326. In Australia - Apples, the Appellate Body referred to US/Canada - Continued Suspension
and explained that, in reviewing a risk assessment, a panel must scrutinize both the underlying
scientific basis and the reasoning of the risk assessor based upon such underlying science.%”

7.327. With respect to the first aspect, i.e. the scientific basis, the Appellate Body saw the panel's
role as "limited to reviewing whether the scientific basis constitutes 'legitimate science according to
the standards of the relevant scientific community'".°88 The Appellate Body added that panels must
determine whether "the scientific basis of the risk assessment comes from a respected and qualified
source and can accordingly be considered 'legitimate science' according to the standards of the
relevant scientific community".98°

7.328. Regarding this criterion, the Appellate Body in US/Canada - Continued Suspension noted
that, "[a]lthough the scientific basis need not represent the majority view within the scientific
community, it must nevertheless have the necessary scientific and methodological rigour to be
considered reputable science".99°

7.329. Concerning the second aspect, i.e. the reasoning of the risk assessor, in Australia - Apples,
the Appellate Body perceived the panel's role as involving "an assessment of whether the reasoning
of the risk assessor is objective and coherent, that is, whether the conclusions find sufficient support
in the scientific evidence relied upon".991

7.330. The Appellate Body also clarified that a panel should first determine whether the scientific
basis relied upon by the risk assessor is "legitimate" before reviewing whether the reasoning and
the conclusions of the risk assessor that rely upon such a scientific basis are objective and
coherent.%92

7.331. Having done so, the panel must determine whether the results of the risk
assessment sufficiently warrant the challenged SPS measures.??3 According to the Appellate Body in
Australia - Apples, this reasoning is consistent with the overarching requirement in Article 2.2 and
reflected in Articles 5.1 and 5.2 that there be a "rational or objective relationship" between the SPS
measures and the scientific evidence.?%4

7.332. In this regard, the Appellate Body in India - Agricultural Products noted that a panel's task
encompasses a scrutiny of the scientific basis underlying a risk assessment and, ultimately, the SPS
measure at issue.?9>

7.333. It should be noted that the Appellate Body in Australia — Apples explained that, in US/Canada
— Continued Suspension, the Appellate Body "did not set out a series of steps that a panel must
mechanically follow in the evaluation of a risk assessment", but suggested a way (or practical

986 Appellate Body Report, EC - Hormones, para. 187. See also Appellate Body Reports, Australia -
Apples, para. 207; and US/Canada - Continued Suspension, para. 527 (citing Appellate Body Report, EC -
Hormones, para. 187).

%87 Appellate Body Report, Australia — Apples, para. 215. See also Appellate Body Reports, US/Canada -
Continued Suspension, para. 591.

988 Appellate Body Report, Australia — Apples, para. 215. See also Appellate Body Reports, US/Canada -
Continued Suspension, para. 591.

989 Appellate Body Report, Australia — Apples, para. 220. See also Appellate Body Reports, US/Canada -
Continued Suspension, para. 591.

990 Appellate Body Reports, US/Canada - Continued Suspension, para. 591.

991 Appellate Body Report, Australia — Apples, para. 215. See also Appellate Body Reports, US/Canada -
Continued Suspension, para. 591.

992 Appellate Body Report, Australia — Apples, para. 220.

993 Appellate Body Report, Australia — Apples, para. 215 (citing Appellate Body Reports, US/Canada -
Continued Suspension, para. 591, in turn citing Appellate Body Report, EC - Hormones, para. 193).

994 Appellate Body Report, Australia — Apples, para. 215.

995 Appellate Body Report, India — Agricultural Products, para. 5.22 (citing Appellate Body Report,
Australia - Apples, para. 215, in turn citing Appellate Body Reports, US/Canada - Continued Suspension,
para. 591).
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guidelines) centred on the notion that the risk assessment should be evaluated in light of the
scientific evidence on which it relies.??®

7.334. Also relevant is the observation of the panel in Australia — Salmon (Article 21.5 - Canada)
that the reference made in Articles 5.1, 5.2, and 2.2 to a series of objective factors such as "risk
assessment techniques developed by the relevant international organizations", "available scientific
evidence", "scientific principles" and "sufficient scientific evidence" strengthened its view that the
evaluation of probability needs to achieve a certain level of objectivity.?®” This is in line with the
Appellate Body's observation that the reference to a process characterized by systematic, disciplined
and objective enquiry and analysis is unexceptionable.998

7.4.3.3 Legal standard under Article 5.2 of the SPS Agreement

7.335. Article 5.2 requires Members to take into account certain elements in the assessment of
risks. These elements are: (i) available scientific evidence; (ii) relevant processes and production
methods; (iii) relevant inspection, sampling and testing methods; (iv) prevalence of specific
diseases or pests; (v) existence of pest- or disease-free areas; (vi) relevant ecological and
environmental conditions; and (vii) quarantine or other treatment.

7.336. In considering the factors that should be taken into account in the assessment of risk, the
Appellate Body in EC - Hormones referred to the factors in Article 5.2 of the SPS Agreement.®%® With
respect to these factors, the Appellate Body noted that a panel cannot exclude from the scope of a
risk assessment "all matters not susceptible of quantitative analysis by the empirical or experimental
laboratory methods commonly associated with the physical sciences", and that there are elements
in Article 5.2 such as "relevant processes and production methods" and "relevant inspection,
sampling and testing methods" that are not necessarily or wholly susceptible of investigation
according to laboratory methods.1%%° Moreover, the Appellate Body explained that the listing of
factors in Article 5.2 is not a closed list!991, and that "[i]t is essential to bear in mind that the risk
that is to be evaluated ... is not only risk ascertainable in a science laboratory operating under strictly
controlled conditions, but also risk ... in the real world",1002

7.337. Referring to these observations, the Appellate Body reiterated, in Australia — Apples, that
the list in Article 5.2 is not a "closed list" and "does not a priori exclude factors that are not
susceptible of quantitative analysis by the empirical or experimental laboratory methods commonly
associated with the physical sciences".1993 Thus, Article 5.2 "requires a risk assessor to take into
account the available scientific evidence, together with other factors".1004

7.338. In Australia - Apples, the Appellate Body further explained that whether a risk assessor has
taken into account the available scientific evidence in accordance with Article 5.2 of the
SPS Agreement and whether its risk assessment is a proper risk assessment within the meaning of
Article 5.1 and Annex A(4) "must be determined by assessing the relationship between the
conclusions of the risk assessor and the relevant available scientific evidence".1005

7.339. The panel in US - Continued Suspension was of the view that taking available scientific
evidence into account "does not require that a Member conform its actions to a particular conclusion
in a particular scientific study", since "[t]he available scientific information may contain a multiplicity
of views and data on a particular topic".19% Article 5.2 aims to ensure that a Member, when assessing

996 Appellate Body Report, Australia — Apples, para. 219.

%97 Panel Report, Australia — Salmon (Article 21.5 — Canada), para. 7.48.

998 Appellate Body Report, EC - Hormones, para. 187. See also Appellate Body Reports, Australia -
Apples, para. 207; and US/Canada - Continued Suspension, para. 527 (citing Appellate Body Report,
EC - Hormones, para. 187).

999 Appellate Body Report, EC - Hormones, para. 187.

1000 Appellate Body Report, EC - Hormones, para. 187.

1001 Appellate Body Report, EC - Hormones, para. 187.

1002 Appellate Body Report, EC - Hormones, para. 187. See also Appellate Body Reports, US/Canada —
Continued Suspension, para. 527; and India — Agricultural Products, para. 5.19.

1003 Appellate Body Report, Australia — Apples, para. 207.

1004 Appellate Body Report, Australia — Apples, para. 208. See also Appellate Body Report, India -
Agricultural Products, para. 5.19.

1005 Appellate Body Report, Australia — Apples, para. 208.

1006 panel Report, US - Continued Suspension, para. 7.480.
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risk, "has as wide a range as possible of scientific information before it to ensure that its measure
will be based on sufficient scientific data and supported by scientific principles".1007

7.340. With respect to the relationship between Articles 5.1 and 5.2 of the SPS Agreement, the
panel in Japan - Apples considered that "[t]hese provisions directly inform each other", in that
Article 5.2 "sheds light on the elements that are of relevance in the assessment of risks" foreseen
in Article 5.1.1998 That panel was of the opinion that Article 5.2 "imparts meaning to the general
obligation" contained in Article 5.1, and that, in the course of its analysis under Article 5.1, it might
also consider elements contained in Article 5.2.100°

7.341. The panel in Australia — Apples also noted that Article 5.2 is inextricably linked to Article 5.1,
as Article 5.2 enumerates a list of factors that must be taken into account by Members when
conducting their risk assessments91?, and that Article 5.2 would be considered when looking at
Article 5.1.1011 In the same vein, the panel in US - Poultry (China) considered that Article 5.2 of the
SPS Agreement "instructs WTO Members on how to conduct a risk assessment".1012

7.342. Following the reasoning of the panel in Japan - Apples, the panel in US - Poultry (China)
noted that, in the course of its analysis under Article 5.1, it might also consider elements contained
in Article 5.2.1913 Similarly, the panel in US - Animals explained that it agreed that claims under
Article 5.2 should be examined within the context of the analysis of claims under Article 5.1.1014

7.343. The panel in US - Animals further considered that, when determining whether a risk
assessment is "appropriate to the circumstances" in accordance with Article 5.1 of the
SPS Agreement, the question of whether the elements set forth in Articles 5.2 and 5.3 were taken
into account is relevant.101>

7.344. In short, as noted by other panels and the Appellate Body, the list in Article 5.2 is not a
closed list, Article 5.2 requires the risk assessor to take into account available scientific evidence,
together with other factors, and whether a risk assessor has taken into account the available
scientific evidence in accordance with Article 5.2 must be determined by assessing the relationship
between the conclusions of the risk assessor and the relevant available scientific evidence. In
addition, other panels have included within an analysis of Article 5.1 of the SPS Agreement an
assessment of whether the elements listed in Article 5.2 of the SPS Agreement were taken into
account.1016

7.4.3.4 Legal standard under Article 5.3 of the SPS Agreement

7.345. Article 5.3 requires Members to take into account certain relevant economic factors both in
assessing risk and in determining the measure to be applied for achieving the appropriate level of
sanitary or phytosanitary protection from such risk. These relevant economic factors are: (i) the
potential damage in terms of loss of production or sales in the event of the entry, establishment or
spread of a pest or disease; (ii) the costs of control or eradication in the territory of the importing
Member; and (iii) the relative cost-effectiveness of alternative approaches to limiting risks.

1007 panel Report, US - Continued Suspension, para. 7.480.

1008 panel Report, Japan - Apples, para. 8.230.

1009 panel Report, Japan - Apples, para. 8.232. See also Panel Report, US - Poultry (China), para. 7.172
(citing Panel Report, Japan — Apples, para. 8.232).

1010 panel Report, Australia - Apples, para. 7.211 (citing Appellate Body Reports, US/Canada -
Continued Suspension, para. 527).

1011 panel Report, Australia - Apples, para. 7.211.

1012 panel Report, US - Poultry (China), para. 7.171.

1013 panel Report, US - Poultry (China), para. 7.172 (citing Panel Report, Japan - Apples, para. 8.232).

1014 panel Report, US - Animals, para. 7.320 (citing Panel Report, Australia - Apples, para. 7.211, in
turn citing Panel Report, Japan - Apples, para. 8.230).

1015 panel Report, US - Animals, para. 7.323.

1016 panel Report, US - Poultry (China), para. 7.173. See also Appellate Body Report, India -
Agricultural Products, para. 5.8; and Panel Report, EC - Approval and Marketing of Biotech Products,
para. 7.3019.
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7.346. The panel in Russia - Pigs (EU), interpreting this provision for the first time, considered that
"there is no indication ... that the factors listed are only by way of example, rather this is presented
as a complete list".1017

7.347. The panel in Russia - Pigs (EU) reviewed the interpretations that other panels have given of
expressions similar to "shall take into account" in Articles 5.1, 5.2, 5.4, and 10.1 of the
SPS Agreement and 12.3 of the TBT Agreement, and expressed its agreement with these
interpretations.1918 The panel referred to, among other matters, the panel in US - Animals, which
noted that "to take into account" means "to take into consideration, notice" and does not require
any particular result of that consideration.1019

7.348. The panel in Russia - Pigs (EU) considered that a Member has the obligation to give
consideration to the relevant economic factors listed in Article 5.3, and not to other economic factors,
but that this obligation does not imply that consideration of the relevant economic factors will require
a particular course of action from the Member imposing an SPS measure.1920 According to that panel,
it is the complaining party who bears the burden to demonstrate that the responding party did not
take into account the relevant economic factors listed in that provision.102!

7.349. The panel in Russia - Pigs (EU) further noted that Article 5.3 refers to the obligation of taking
into account the relevant economic factors listed therein in two different situations: (i) when
assessing the risk to animal or plant life and health; and (ii) when determining the measure to be
applied to achieve the appropriate level of sanitary or phytosanitary protection.1022

7.350. The panel in Russia - Pigs (EU) considered that the first situation is informed by the
obligation to base SPS measures on scientific principles (Article 2.2), through an assessment of risk
appropriate to the circumstances (Articles 5.1 and 5.2), and was of the opinion that the obligation
to take into account relevant economic factors when assessing risk is contingent upon the obligation
to base an SPS measure on a risk assessment pursuant to Articles 5.1 and 5.2 of the
SPS Agreement.1023

7.351. For the panel in Russia - Pigs (EU), any Member that does not base its SPS measures on a
risk assessment, as defined in Article 5.1 and paragraph 4 of Annex A to the SPS Agreement, "would
not be in a position to act in a manner consistent" with Article 5.3.1024

7.352. The panel in US - Animals considered that, when determining whether a risk assessment is
"appropriate to the circumstances" in accordance with Article 5.1, the question of whether the
elements set forth in Articles 5.2 and 5.3 were taken into account is relevant.102>

7.353. With respect to the second situation, i.e. determining the measure to be applied to achieve
the ALOP, the panel in Russia — Pigs (EU) considered that the relevant economic factors listed in
Article 5.3 should be taken into account in the context of compliance with Articles 2.2, 5.4, and 5.6
of the SPS Agreement.1026

7.354. In short, the panel in Russia — Pigs (EU), the only panel to interpret Article 5.3, considered
that it provides a closed list of factors that must be taken into account in the assessment of risks
and in determining the measure to be applied to achieve the ALOP, and that this obligation does not
require a particular course of action from the Member imposing an SPS measure. Moreover, the
panel in US - Animals has considered it relevant to analyse whether the elements in Article 5.3 have
been taken into account when examining claims under Article 5.1.

1017 panel Report, Russia - Pigs (EU), para. 7.759.

1018 panel Report, Russia - Pigs (EU), paras. 7.760-7.767.

1019 panel Report, Russia - Pigs (EU), para. 7.763 (citing Panel Reports, US - Animals, para. 7.401, in
turn citing Appellate Body Report, Korea - Various Measures on Beef, para. 111; and Panel Reports, US -
COOL, para. 7.776).

1020 panel Report, Russia - Pigs (EU), para. 7.767.

1021 panel Report, Russia - Pigs (EU), para. 7.768.

1022 panel Report, Russia - Pigs (EU), para. 7.769.

1023 panel Report, Russia - Pigs (EU), para. 7.770.

1024 panel Report, Russia - Pigs (EU), para. 7.775.

1025 panel Report, US - Animals, para. 7.323.

1026 panel Report, Russia - Pigs (EU), para. 7.771.
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7.4.3.5 Legal standard under Article 2.2 of the SPS Agreement

7.355. As its title indicates, Article 2 establishes "basic rights and obligations". In accordance with
Article 2.2 of the SPS Agreement, Members shall ensure that any SPS measure is applied only to the
extent necessary to protect human, animal or plant life or health, is based on scientific principles
and is not maintained without sufficient scientific evidence, except as provided for in Article 5.7.

7.356. The Appellate Body in Australia — Apples stated that Article 2.2 "focuses on the need for an
SPS measure to be based on scientific principles and sufficient scientific evidence".1027

7.357. The Appellate Body in India - Agricultural Products explained that a panel's task under
Article 2.2, as under Articles 5.1 and 5.2, encompasses a scrutiny of the scientific basis underlying
a risk assessment and the SPS measure at issue.1028

7.358. Regarding the sufficiency of scientific evidence, the Appellate Body in Japan - Agricultural
Products II considered that the ordinary meaning of "sufficient" is "of a quantity, extent, or scope
adequate to a certain purpose or object", and that, from this, it can be concluded that "'sufficiency'
is a relational concept" that "requires the existence of a sufficient or adequate relationship between
two elements, in casu, between the SPS measure and the scientific evidence".192° The Appellate
Body in that dispute rejected the argument that direct application of Article 2.2 should be limited to
situations in which the scientific evidence is "patently" insufficient.1930 The Appellate Body noted that
the obligation under Article 2.2 that an SPS measure not be maintained without sufficient scientific
evidence requires that there be a rational or objective relationship between the SPS measure and
the scientific evidence.!03!

7.359. The Appellate Body in India - Agricultural Products stated that an assessment of whether a
rational or objective relationship exists between the SPS measure and the scientific evidence must
be undertaken in light of the particular circumstances of the case, including the characteristics of
the measure at issue and the quality and quantity of the scientific evidence.1032

7.360. In addition, the Appellate Body considered that an assessment of the consistency of an SPS
measure with Article 2.2 would involve consideration of evidence relating to the specific risks against
which the SPS measure seeks to protect.1933 Similarly, the panel in Japan - Apples (Article 21.5 -
US) noted that, in order for scientific evidence to support a measure sufficiently, it seems logical
that such "scientific evidence must also be sufficient to demonstrate the existence of the risk which
the measure is supposed to address", and that, as a result, it seems reasonable to consider "the
extent of the relationship between the scientific evidence and the risk which this evidence is claimed
to establish".1034

7.361. The Appellate Body in Japan - Apples rejected the contention that, when analysing and
assessing scientific evidence, a panel is obliged to give precedence to the importing Member's
approach to scientific evidence and risk.103>

7.362. Regarding the relationship between Articles 2.2 and 5.1, the Appellate Body has explained
that Article 5.1 may be viewed as "a specific application of the basic obligations" contained in
Article 2.21936 or as containing "more specific elaborations" of those basic obligationsi%37, that the

1027 Appellate Body Report, Australia — Apples, para. 209.

1028 pppellate Body Report, India — Agricultural Products, para. 5.22.

1023 Appellate Body Report, Japan - Agricultural Products II, para. 73.

1030 Appellate Body Report, Japan - Agricultural Products II, para. 82.

1031 Appellate Body Report, Japan - Agricultural Products II, para. 84 (citing Panel Report, Japan -
Agricultural Products II, paras. 8.29 and 8.42).

1032 Appellate Body Report, India — Agricultural Products, para. 5.26 (citing Appellate Body Reports,
Japan - Agricultural Products II, para. 84; and Japan — Apples, para. 164).

1033 Appellate Body Report, India — Agricultural Products, paras. 5.26-5.27.

1034 panel Report, Japan - Apples (Article 21.5 - US), para. 8.45.

1035 Appellate Body Report, Japan - Apples, paras. 166-167.

1036 Appellate Body Reports, EC - Hormones, para. 180; US/Canada - Continued Suspension, para. 526;
and Australia - Apples, para. 209.

1037 Appellate Body Reports, India — Agricultural Products, para. 5.12; and Australia - Apples, para. 341.
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two Articles "should constantly be read together"1038 and that Article 2.2 "informs" Article 5.1, since
the elements that define the basic obligation set out in Article 2.2 impart meaning to Article 5.1.1039

7.363. However, the Appellate Body in India - Agricultural Products clarified that Articles 5.1 and
5.2 do not in any way serve to limit the scope of application of Article 2.2, or vice versal?4?, but that
"all of these obligations apply together".104

7.364. The Appellate Body in Australia - Apples noted that there is a "one-way, dependent
relationship ... between the more specific provisions of Article 5.1 or Article 5.2, on the one hand,
and the more general provisions of Article 2.2, on the other hand. Thus, ... a violation of Article 5.1
or Article 5.2 can be presumed to imply a violation of Article 2.2, but ... the reverse does not hold
true".1%42 Moreover, in India - Agricultural Products, the Appellate Body, referring to its previous
reports, stated that an SPS measure found to be inconsistent with Articles 5.1 and 5.2 can be
presumed, more generally, to be inconsistent with Article 2.2.1043

7.365. The Appellate Body explained that, nonetheless, the terms used in these Articles "are not
identical" and that, therefore, their respective scopes may not be entirely coextensive.l044
Accordingly, although a finding of a violation of Articles 5.1 and 5.2 may give rise to a presumption
of inconsistency with Article 2.2, such presumption cannot be irrebuttable, that is, it cannot be
excluded that there may be circumstances in which an SPS measure that violates Articles 5.1 and 5.2
will not be inconsistent with Article 2.2.1045

7.366. The Appellate Body also noted that, even though the presumption of inconsistency is
rebuttable, establishing that there exists a rational or objective relationship between the SPS
measure and the scientific evidence for the purposes of Article 2.2 would, in most cases, be difficult
without a Member demonstrating that such a measure is based on an assessment of the risks, as
appropriate to the circumstances.1046

7.367. In short, as noted by the Appellate Body, a panel's task under Article 2.2 encompasses a
scrutiny of the scientific basis underlying a risk assessment and the SPS measure at issue, and the
obligation that an SPS measure not be maintained without sufficient scientific evidence requires that
there be a rational or objective relationship between the SPS measure and the scientific evidence.

7.368. In addition, Articles 5.1 and 5.2 of the SPS Agreement constitute a specific application or a
more specific elaboration of the basic obligation set out in Article 2.2, and a finding of a violation of
Articles 5.1 and 5.2 may give rise to a rebuttable presumption of inconsistency with Article 2.2.
Nevertheless, Members have an obligation to comply with all the requirements of both Article 2 and
Article 5 of the SPS Agreement.

7.4.4 Structure of the Panel's analysis of Mexico's claims regarding risk assessment
obligations

7.369. This Panel will now explain how it will structure its analysis of Mexico's claims under
Articles 5.1, 5.2, 5.3, and 2.2 of the SPS Agreement, bearing in mind Costa Rica's risk assessment,
Mexico's claims, and the practical guidance developed by other panels and the Appellate Body.

1038 Appellate Body Reports, EC - Hormones, para. 180; Australia — Salmon, para. 130; and India -
Agricultural Products, para. 5.20.

1039 Appellate Body Report, India — Agricultural Products, para. 5.20 (citing Appellate Body Report,
EC - Hormones, para. 180). See also Appellate Body Reports, US/Canada - Continued Suspension, para. 526;
Australia - Apples, paras. 209 and 339; and Australia — Salmon, para. 130.

1040 Appellate Body Report, India — Agricultural Products, para. 5.21. See also Appellate Body Report,
Japan - Agricultural Products II, para. 82.

1041 Appellate Body Report, India — Agricultural Products, para. 5.21.

1042 Appellate Body Report, Australia — Apples, para. 340 (citing Appellate Body Report, Australia -
Salmon, para. 138). See also Appellate Body Report, India — Agricultural Products, para. 5.23.

1043 Appellate Body Report, India — Agricultural Products, para. 5.23 (citing Appellate Body Reports,
Australia — Salmon, para. 138; and Australia - Apples, para. 340).

1044 Appellate Body Report, India - Agricultural Products, para. 5.24.

1045 Appellate Body Report, India — Agricultural Products, para. 5.24.

1046 Appellate Body Report, India — Agricultural Products, para. 5.29 and fn 305.
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7.4.4.1 Structure of the analysis under Article 5.1 of the SPS Agreement

7.370. As detailed above, in the course of its analysis under Article 5.1 of the SPS Agreement, the
Panel must consider two issues: (i) whether there is a risk assessment, as appropriate to the
circumstances, taking into account risk assessment techniques developed by the relevant
international organizations; and, (ii) if there is a risk assessment, whether the SPS measure of the
Member concerned is based on it.

7.371. On the first issue, i.e. whether there is a risk assessment, as appropriate to the
circumstances, taking into account risk assessment techniques developed by the relevant
international organizations, as explained, the definition of "risk assessment" relevant to the measure
at issue in this dispute is the first definition contained in paragraph 4 of Annex A to the
SPS Agreement. This definition is as follows: "[t]he evaluation of the likelihood of entry,
establishment or spread of a pest or disease within the territory of an importing Member according
to the sanitary or phytosanitary measures which might be applied, and of the associated potential
biological and economic consequences." The Panel will begin its analysis of the first issue that it
must examine under Article 5.1 by addressing this definition.

7.372. To this end, this Panel will follow the Appellate Body's indication that a risk assessment within
the meaning of Article 5.1, of the type relevant to this dispute, must: "(1) identify the diseases
whose entry, establishment or spread a Member wants to prevent within its territory, as well as the
potential biological and economic consequences associated with the entry, establishment or spread
of these diseases; (2) evaluate the likelihood of entry, establishment or spread of these diseases,
as well as the associated potential biological and economic consequences; and (3) evaluate the
likelihood of entry, establishment or spread of these diseases according to the SPS measures which
might be applied."1047

7.373. In dealing with this same first issue, the Panel will also analyse: (i) whether the risk
assessment is appropriate to the circumstances; and (ii) whether risk assessment techniques
developed by the relevant international organizations were taken into account.

7.374. Also with regard to this first issue of its analysis under Article 5.1, the Panel will examine
whether, in the assessment of risk, Costa Rica took into account available scientific evidence and
other factors as per Article 5.2 of the SPS Agreement, as well as the relevant economic factors listed
in Article 5.3 of the SPS Agreement. The Panel will elaborate on its decision to address Articles 5.2
and 5.3 in the analysis of Article 5.1 in section 7.4.4.2 below.

7.375. In terms of how to approach the risk assessment in order to analyse whether it complies
with the first issue in Article 5.1, including the definition in Annex A(4) and Articles 5.2 and 5.3, the
Panel notes that there is no specific path that it must take. For example, the Appellate Body in
Australia - Apples spoke of reviewing the risk assessment as a whole or through an analysis of
individual steps and factors.

7.376. The Appellate Body in Australia — Apples noted that "whether a panel reviews the risk
assessment as a whole, or whether it bases its overall conclusions on the analyses of the individual
steps and factors reviewed, will depend on the type and structure of risk assessment reviewed, and
possibly on how a complainant presents and develops its claims."1048

7.377. The Appellate Body also considered that a panel is not required to establish whether each
fault is, in itself, "serious enough to undermine the entire risk assessment".1%4° The Appellate Body
explained that "[a] comprehensive analysis of all the steps and factors reviewed may be sufficient
to determine whether various flaws are, when taken together, serious enough to render a risk
assessment one that does not constitute a proper risk assessment."1050

7.378. This Panel will examine Costa Rica's risk assessment by analysing the different elements and
factors of it (similar to the review of "steps and factors" in Australia — Apples) and, on the basis of

1047 Appellate Body Report, Australia — Salmon, para. 121. (emphasis original) See also Appellate Body
Reports, Japan — Agricultural Products II, para. 112; and Japan — Apples, para. 196.

1048 Appellate Body Report, Australia — Apples, para. 258.

1049 Appellate Body Report, Australia — Apples, para. 258.

1050 Appellate Body Report, Australia — Apples, para. 258.
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this analysis, will draw its overall conclusions. To this end, the Panel will follow the structure of
Costa Rica's risk assessment, as contained in Reports ARP-002-2017 and ARP-006-2016. The reports
themselves facilitate the analysis conducted in this way, by including in step 2 (pest risk assessment)
the sections on pest categorization and assessment of the probability of entry, including the
probability of entry and establishment, the probability of spread, and potential economic
consequences. The reports also contain the section on pest risk management.

7.379. Regarding the structure of the analysis of the different elements and factors of the risk
assessment, the Panel will begin by addressing the issue of the determination of freedom from
ASBVd in Costa Rica as part of the basis for Reports ARP-002-2017 and ARP-006-2016.

7.380. Subsequently, in line with the definition of "risk assessment" relevant to this dispute,
contained in paragraph 4 of Annex A to the SPS Agreement, the guidance of the Appellate Body and
the structure of Reports ARP-002-2017 and ARP-006-2016, the Panel will analyse: whether the pest
or disease was identified, along with the associated potential biological and economic consequences;
whether there was an evaluation of the likelihood of entry, establishment or spread of a pest or
disease, and of the associated potential biological and economic consequences; and whether there
was an evaluation of the likelihood of entry, establishment or spread of a pest or disease within the
territory of an importing Member according to the sanitary or phytosanitary measures which might
be applied.

7.381. As part of its review of the evaluation of the likelihood of entry, establishment or spread,
and of the associated potential biological and economic consequences, the Panel will first address
the methodology in Manual NR-ARP-PO-01_M-01 that was used in preparing the risk assessment
contained in Reports ARP-002-2017 and ARP-006-2016.

7.382. Also as part of its review of the evaluation of the likelihood of entry, establishment or spread,
and of the associated potential biological and economic consequences, the Panel will analyse
diversion from intended use and spontaneous germination, which are fundamental, cross-cutting
themes that permeate the evaluation of these three probabilities.

7.383. Separately, the Panel will address the rest of Mexico's arguments regarding the evaluation
of the three probabilities, i.e. the probability of entry, establishment and spread in Reports
ARP-002-2017 and ARP-006-2016. These arguments are related to scientific evidence and
uncertainty.

7.384. In addition, Mexico has identified some specific circumstances that it believes Costa Rica
should have considered in order for its risk assessment to be appropriate to the circumstances. To
the extent that the Panel has not already addressed these arguments in its analysis of the various
factors and elements of the risk assessment, the Panel will address them subsequently.

7.385. Then, the Panel will also address Mexico's specific arguments regarding whether risk
assessment techniques developed by the relevant international organizations were taken into
account.

7.386. As noted, the Appellate Body has explained that, in reviewing a risk assessment under
Article 5.1, a panel should "determine whether that risk assessment is supported by coherent
reasoning and respectable scientific evidence and is, in this sense, objectively justifiable".105!
Therefore, a panel must scrutinize both the scientific basis of the risk assessment and the reasoning
of the risk assessor based upon such underlying science.%>2? This Panel considers that, although they
do not constitute steps that must be mechanically followed, these aspects are the axis of a panel's
review of a risk assessment, which, as explained, should establish the scientific basis for an SPS
measure.

1051 Appellate Body Report, Australia — Apples, para. 213 (citing Appellate Body Reports,
US/Canada - Continued Suspension, para. 590).

1052 Appellate Body Report, Australia — Apples, para. 215. See also Appellate Body Reports,
US/Canada - Continued Suspension, para. 591.
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7.387. As the Panel also noted, Article 5.2 requires that, in the assessment of risks, Members take
into account, inter alia, available scientific evidence, and Article 2.2 requires SPS measures to be
based on scientific principles and not to be maintained without sufficient scientific evidence.

7.388. In Australia - Apples, the Appellate Body explained that whether a risk assessor has taken
into account the available scientific evidence in accordance with Article 5.2 of the SPS Agreement
and whether its risk assessment is a proper risk assessment within the meaning of Article 5.1 and
Annex A(4) "must be determined by assessing the relationship between the conclusions of the risk
assessor and the relevant available scientific evidence".1053

7.389. In light of the foregoing, in the course of its analysis of Costa Rica's risk assessment, this
Panel will scrutinize the scientific evidence and the reasoning of the risk assessor in order to
determine whether there is a risk assessment in accordance with Article 5.1 that meets the definition
in Annex A(4) and the requirements of Articles 5.2 and 5.3 of the SPS Agreement.

7.390. Subsequently, on the second issue that it must examine under Article 5.1, the Panel will
analyse whether Costa Rica's SPS measure is based on the risk assessment. To this end, the Panel
will analyse whether the results of the risk assessment sufficiently warrant the SPS measure at issue.

7.391. In summary, in its analysis under Article 5.1 of the SPS Agreement, the Panel will first
analyse whether there is a risk assessment appropriate to the circumstances that takes into account
risk assessment techniques developed by the relevant international organizations. In order to do
this, the Panel will examine whether Costa Rica's risk assessment meets the definition in Annex A(4)
and the criteria in Article 5.1, and whether the factors in Articles 5.2 and 5.3 of the SPS Agreement
were taken into account. The Panel will carry out this review by analysing the different elements and
factors of the risk assessment, and, on the basis of this analysis, will draw its overall conclusions.
Subsequently, the Panel will analyse whether Costa Rica's SPS measure is based on this risk
assessment.

7.392. In the course of its analysis of Costa Rica's risk assessment, this Panel will examine the
scientific basis for the risk assessment and the reasoning of the risk assessor, which will enable it to
determine whether the risk assessment is in line with the definition in Annex A(4) and the
requirements of Articles 5.1, 5.2, and 5.3 of the SPS Agreement.

7.4.4.2 Treatment of Articles 5.2 and 5.3 of the SPS Agreement

7.393. As explained, the Panel will consider, as part of the first step of the analysis under Article 5.1,
whether, in the assessment of risk, Costa Rica took into account available scientific evidence and
other factors as per Article 5.2, as well as the relevant economic factors listed in Article 5.3. The
Panel will elaborate on this decision below.

7.394. Mexico states that the various paragraphs of Article 5 set out distinct legal obligations with
which Members must comply.1%>* For Mexico, Article 5.1 of the SPS Agreement is to be understood
as the main obligation, and Articles 5.2 and 5.3 as containing specific disciplines with respect to this
main obligation to base measures on a risk assessment appropriate to the circumstances. 105>

7.395. Mexico asserts that Articles 5.2 and 5.3 of the SPS Agreement stipulate the specific elements
of a risk assessment on which Members must base their measures for the purposes of Article 5.1,
and establish the way in which a risk assessment has to be carried out, but not the substantive
obligation to base a measure on a risk assessment.103¢ Mexico therefore considers that, in order to
determine whether a Member is complying with its obligation to base its measures on a risk
assessment "appropriate to the circumstances" under Article 5.1 of the SPS Agreement, the question
of whether it took into account the elements set forth in Articles 5.2 and 5.3 is also relevant.1057

1053 Appellate Body Report, Australia — Apples, para. 208.

1054 Mexico's response to Panel question No. 108, para. 153 (citing Appellate Body Report,
Australia - Apples, para. 341).

1055 Mexico's response to Panel question No. 108, para. 153.

1056 Mexico's response to Panel question No. 108, para. 155 (citing Panel Report, Australia - Salmon,
para. 8.57).

1057 Mexico's response to Panel question No. 108, para. 156.
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7.396. Costa Rica, for its part, states that Articles 5.2 and 5.3 of the SPS Agreement inform the
obligations under Article 5.1 of the SPS Agreement as a whole, and requests the Panel, in addressing
this matter, to consider Articles 5.1, 5.2, and 5.3 as a whole, and not in a segmented manner.1038

7.397. The European Union's opinion, as a third party, is that the various paragraphs of Article 5
of the SPS Agreement set out distinct legal obligations; and that Article 5.1 requires that the risk
assessment must sufficiently warrant - that is to say, reasonably support - the SPS measure at
stake, while Articles 5.2 and 5.3 qualify the way in which a risk assessment has to be carried out,
not the substantive obligation to base an SPS measure on a risk assessment.1%5° The European Union
adds that Articles 5.2 and 5.3 shed light on the elements that are of relevance in the assessment of
risks foreseen in Article 5.1, meaning that Article 5.1 is the main obligation, with Articles 5.2 and
5.3 containing more specific disciplines concerning this main obligation.1060

7.398. Canada's view, as a third party, is that, in assessing the risks under Article 5.1, a WTO
Member is also required to consider the factors set out in Articles 5.2 and 5.3.1%6! Canada mentions
that Article 5.1 requires WTO Members to ensure that their SPS measures are based on a risk
assessment, while Articles 5.2 and 5.3 apply to the assessment of these risks. Thus, they set out
specific evidence, information and factors a WTO Member must take into account when it conducts
a risk assessment.!%62 For Canada, Article 5.2, along with Article 5.3, qualifies the way a risk
assessment is conducted. However, WTO Members are still required, as a separate obligation, to
base their SPS measures on a risk assessment,1063

7.399. El Salvador considers, as a third party, that the obligations contained in Articles 5.2 and
5.3 of the SPS Agreement form part of the general obligation contained in Article 5.1 of said
Agreement, in that they develop the factors that Members must take into account when conducting
a risk assessment.1%* Accordingly, El Salvador is of the view that the factors mentioned in Articles
5.2 and 5.3 should be considered when conducting a risk assessment, which should be carried out
in @ manner appropriate to the circumstances of each Member.106>

7.400. The Panel notes that both provisions, namely Articles 5.2 and 5.3, relate to factors that
Members are required to take into account in the assessment of risks, which is why previous panels
have considered that a panel could assess arguments related to the factors in these two Articles in
its analysis under Article 5.1 of the SPS Agreement.

7.401. As described above, the panel in Japan - Apples considered that "[t]hese provisions directly
inform each other", in that Article 5.2 "sheds light on the elements that are of relevance in the
assessment of risks" foreseen in Article 5.1.1966 That panel was of the opinion that Article 5.2
"imparts meaning to the general obligation" contained in Article 5.1, and that, in the course of its
analysis under Article 5.1, it might also consider elements contained in Article 5.2.1067

7.402. The panel in Australia — Apples also noted that Article 5.2 is inextricably linked to Article 5.1,
as the former provision enumerates a list of factors that Members must take into account when
conducting their risk assessments'?®, and that Article 5.2 would be considered when looking at

1058 Costa Rica's response to Panel question No. 108, para. 3.

1059 Eyropean Union's response to Panel question No. 6, para. 17 (citing Appellate Body Reports,
Australia - Apples, para. 341; and US/Canada - Continued Suspension, para. 528; and Panel Report, Australia
- Salmon, para. 8.57).

1060 Eyropean Union's response to Panel question No. 6, para. 18 (citing Panel Report, US - Animals,
para. 7.320).

1061 Canada's response to Panel question No. 6, para. 15 (citing Panel Report, Australia - Apples,
para. 7.211).

1062 Canada's opening statement at the first meeting of the Panel, para. 13.

1063 Canada's opening statement at the first meeting of the Panel, para. 14.

1064 E| Salvador's response to Panel question No. 6.

1065 E| Salvador's response to Panel question No. 6.

1066 panel Report, Japan - Apples, para. 8.230.

1067 panel Report, Japan - Apples, para. 8.232. See also Panel Report, US - Poultry (China), para. 7.172
(citing Panel Report, Japan - Apples, para. 8.232).

1068 panel Report, Australia - Apples, para. 7.211 (citing Appellate Body Reports, US/Canada -
Continued Suspension, para. 527).
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Article 5.1.10% In the same vein, the panel in US - Poultry (China) considered that Article 5.2 of the
SPS Agreement "instructs WTO Members on how to conduct a risk assessment".1070

7.403. Following the reasoning of the panel in Japan - Apples, the panel in US - Poultry (China)
noted that, in the course of its analysis under Article 5.1, it might also consider elements contained
in Article 5.2.1971 Similarly, the panel in US - Animals explained that it agreed that claims under
Article 5.2 should be examined within the context of the analysis of claims under Article 5.1,1072

7.404. The panel in US - Animals further considered that, when determining whether a risk
assessment is "appropriate to the circumstances" in accordance with Article 5.1 of the
SPS Agreement, the question of whether the elements set forth in Articles 5.2 and 5.3 were taken
into account is relevant.1073

7.405. This Panel agrees with the approach followed by other panels. Accordingly, in the view of
this Panel, to assess Mexico's claims under Article 5.1, the Panel should also examine Mexico's claims
as to whether, in the assessment of risk, the factors set out in Articles 5.2 and 5.3 of the
SPS Agreement were taken into account. In other words, the Panel will consider, in its analysis of
Costa Rica's risk assessment under Article 5.1 of the SPS Agreement, whether, in the assessment
of risk, Costa Rica took into account available scientific evidence and other factors as per Article 5.2
and the relevant economic factors listed in Article 5.3.

7.406. It should be added that Mexico has included in its arguments a section containing specific
arguments as to whether, in the assessment of risk, Costa Rica took into account available scientific
evidence and other factors as per Article 5.2, and another section containing specific arguments
concerning the relevant economic factors listed in Article 5.3. To the extent that the Panel has not
already addressed these arguments in its analysis of the various elements of the risk assessment,
the Panel will address them subsequently.

7.407. The Panel also notes that Mexico has presented arguments as to whether, in determining its
measures, Costa Rica took into account the relevant economic factors in Article 5.3. The Panel will
address these arguments after examining Mexico's claims regarding the risk assessment.

7.4.4.3 Treatment of Article 2.2 of the SPS Agreement

7.408. Subsequent to, and in light of, the analysis of Mexico's claims under Articles 5.1, 5.2, and
5.3 of the SPS Agreement, the Panel will address Mexico's claims under Article 2.2 of the
SPS Agreement.

7.409. As explained above, Article 5.1 may be viewed as "a specific application of the basic
obligations" contained in Article 2.2.1974 In addition, as clarified by the Appellate Body in India -
Agricultural Products, an SPS measure found to be inconsistent with Articles 5.1 and 5.2 of the
SPS Agreement can be presumed, more generally, to be inconsistent with Article 2.2.1075

7.410. However, as also explained above, although the relationship between these provisions gives
rise to a presumption that a finding of a violation of Articles 5.1 and 5.2 will result in a finding of a
violation of Article 2.2, such presumption cannot be irrebuttable.1976 Lastly, it should be noted that,
even though the presumption of inconsistency is rebuttable, the Appellate Body in India -
Agricultural Products observed that establishing that there exists a rational or objective relationship
between the SPS measure and the scientific evidence for the purposes of Article 2.2 would, in most

1069 panel Report, Australia - Apples, para. 7.211.

1070 panel Report, US - Poultry (China), para. 7.171.

1071 panel Report, US - Poultry (China), para. 7.172 (citing Panel Report, Japan - Apples, para. 8.232).

1072 panel Report, US - Animals, para. 7.320 (citing Panel Report, Australia - Apples, para. 7.211, in
turn citing Panel Report, Japan - Apples, para. 8.230).

1073 panel Report, US - Animals, para. 7.323.

1074 Appellate Body Report, EC - Hormones, para. 180.

1075 Appellate Body Report, India — Agricultural Products, para. 5.23 (citing Appellate Body Reports,
Australia - Salmon, para. 138; and Australia — Apples, para. 340).

1076 Appellate Body Report, India - Agricultural Products, paras. 5.23 and 5.24.
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cases, be difficult without a Member demonstrating that such a measure is based on an assessment
of the risks, as appropriate to the circumstances.1077

7.4.5 Analysis of the risk assessment contained in Reports ARP-002-2017 and
ARP-006-2016

7.4.5.1 The determination of absence of ASBVd in Costa Rica in ARP-002-2017 and
ARP-006-2016

7.4.5.1.1 Mexico's argument with respect to the determination of absence of ASBVd in
Costa Rica and Costa Rica's questioning of the Panel's terms of reference with respect to
that determination

7.411. As concluded in paragraph 7.310 above, the Panel does not consider that Mexico has
demonstrated, as a matter of fact, that ASBVd is present in Costa Rica. However, this is not the only
factual issue to be resolved with respect to the phytosanitary status of ASBVd in Costa Rica. The
Panel notes that, from the outset of the proceedings, Mexico has argued not only that it can be
concluded that ASBVd is present in the territory of Costa Rica, but also that the declaration of
freedom from ASBVd lacks scientific basis and was not based on the relevant ISPMs.1078

7.412. Mexico states that it is undeniable that the determination of Costa Rica's phytosanitary status
is a basic and essential issue that forms an integral part of the risk assessment, of the determination
of its ALOP, of the choice of the relevant risk management measures and, therefore, of this
dispute.1079

7.413. Mexico submits that it was incumbent upon Costa Rica to follow the international standards
applicable to the determination of the phytosanitary status of ASBVd in its territory, especially when
it intended to use that status as the starting point for its PRAs and the basis for its measures.1080
Mexico adds that, in matters of plant and animal health, it is the importing countries that bear the
initial burden of determining pest status in an area of their territory, which is a key part of their
PRAs and the resulting determination of the measures to be implemented to mitigate the likely
risks.1981 Mexico states that the onus is not on it to demonstrate the presence of ASBVd in Costa Rica,
given that, under the obligation to base phytosanitary measures on a risk assessment, Costa Rica
should have demonstrated that ASBVd was absent in its territory.1082

7.414. Mexico points out that it is not challenging the determination of the status of ASBVd in
Costa Rican territory as an individual measure subject to this dispute, but rather the PRAs that are
based on that determination which, according to Mexico, is a key element that led to the imposition
of the measures applied to imports of fresh avocados for consumption from Mexico.1083

7.415. Mexico further contends that, contrary to the recommendations of ISPM Nos. 4 and 6,
Costa Rica failed to follow the requirements and procedures to claim that its territory is free of ASBVd
as part of its pest risk assessment. Its SPS measures therefore lack the scientific basis to claim that
ASBVd is absent in Costa Rica.1%%* For Mexico, the reasoning behind the determination of
phytosanitary status should be in accordance with ISPM Nos. 6 and 8.1085

7.416. Costa Rica submits that Mexico did not include in its panel request the declaration of the
absence of ASBVd in Costa Rica's territory as a measure at issue. Consequently, the determination
of the pest's absence is not part of the matter referred to the DSB and is, therefore, outside the

1077 Appellate Body Report, India — Agricultural Products, para. 5.29 and fn 305.

1078 Mexico's first written submission, paras. 281-282.

1079 Mexico's second written submission, para.10; opening statement at the Panel's second meeting,
para. 33; closing statement at the Panel's second meeting, para.4.

1080 Mexico's second written submission, para. 12.

1081 Mexico's second written submission, para. 12.

1082 Mexico's opening statement at the Panel's second meeting, para. 35.

1083 Mexico's second written submission, para. 14.

1084 Mexico's first written submission, para. 412.

1085 Mexico's opening statement at the Panel's second meeting, para. 34.
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Panel's terms of reference.l%8 As a result, Costa Rica does not consider that an examination
obligation arises within the terms of reference of this Panel as to whether or not the determination
of absence of ASBVd was based on ISPM Nos. 8 and 6.1087

7.417. For Costa Rica, it is difficult to ascertain whether Mexico is challenging the determination of
absence of ASBVd in Costa Rica as a measure in itself, as part of the risk assessment, or whether it
is a premise or factual element to support its case with respect to harmonization, discrimination and
regionalization. In Costa Rica's view, Mexico has not identified the provisions of the covered
agreements to which the determination of absence of ASBVd in Costa Rica would relate or with which
it would be inconsistent,1088

7.418. Costa Rica adds that Mexico's late submission of these claims has prevented the third parties
from expressing their views and is contrary to the Panel's Working Procedures, 1089

7.419. Costa Rica therefore requests the Panel to declare inadmissible what Costa Rica considers to
be Mexico's procedural claim that the Panel should rule on the determination of absence of ASBVd,
as well as the claims related thereto.1090

7.420. Furthermore, in Costa Rica's view, the declaration of a territory's freedom from a pest is a
matter of national sovereignty, as the experts have recognized, and the NPPO of Costa Rica is the
competent organization to determine the absence of quarantine pests in its territory and is
responsible for surveillance efforts. 1091

7.421. The Panel considers that, during the initial stages of the proceedings, Mexico presented and
explained its arguments regarding the lack of scientific basis for Costa Rica's determination of
absence of ASBVd, and provided all the documents available to it on Costa Rica's surveillance
activities for detecting ASBVd that were carried out to determine Costa Rica's phytosanitary status
with respect to ASBVd.1092

7.422. The Panel also notes that Costa Rica states that its PRAs are based on the fact that ASBVd
is absent from all of its territory, and indicates that this is the main reason why Costa Rica has
adopted phytosanitary requirements to enable it to maintain this status.1093

7.423. Moreover, in its first written submission, in its description of the facts, Costa Rica states that
ASBVd is absent in Costa Rical%4; that it stepped up surveillance for ASBVd, in accordance with
ISPM No. 6, and decided to conduct sampling surveys nationwide to determine its phytosanitary
status with respect to ASBVd, in accordance with ISPM No. 8.1995 In its second written submission,
Costa Rica notes that the many sampling surveys and diagnostic tests provided by Costa Rica in
these proceedings demonstrate the absence of ASBVd.10%

7.424. It is clear to the Panel that Costa Rica's determination of absence of ASBVd is an important
factual matter in the dispute. As will be discussed below, this is part of the basis of Reports
ARP-002-2017 and ARP-006-2016, is part of the justification for the adoption of the phytosanitary
requirements being challenged, and is a disputed factual matter to which both parties have referred

1086 Costa Rica's response to Panel question No. 80, para. 1; response to Panel question No. 81, para. 1;
letter from Costa Rica to the Panel, dated 6 October 2020, para. 7; and opening statement at the Panel's
second meeting, para.4.1.

1087 Costa Rica's response to Panel question No. 80, para. 1; response to Panel question No. 81, para. 1.

1088 Costa Rica, letter from Costa Rica to the Panel, dated 6 October 2020, paras. 9-10; opening
statement at the Panel's second meeting, para.4.2.

1089 Costa Rica, letter from Costa Rica to the Panel, dated 6 October 2020, para. 12; opening statement
at the Panel's second meeting, para.4.3.

10%0 Costa Rica, letter from Costa Rica to the Panel, dated 6 October 2020, para. 14; opening statement
at the Panel's second meeting, para.4.3.

1091 Costa Rica's opening statement at the Panel's second meeting, para. 4.6.

1092 5ee, for example, Mexico's first written submission, para. 442 (citing Sampling survey 2014,
(Exhibit MEX-64); Sampling survey 2015-2016, (Exhibit MEX-65); and Memorandum CIBCM-PCDV-021-2015
(2015), (Exhibit MEX-134)).

1093 Costa Rica's first written submission, para. 5.98.

1094 Costa Rica's first written submission, para. 3.18.

1095 Costa Rica's first written submission, para. 3.20.

109 Costa Rica's second written submission, paras. 3.30-3.31.
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throughout the dispute. The Panel's task includes making an objective assessment of the facts,
including an analysis of the evidence that the parties use in support of their arguments, which in
this case includes an assessment of the determination of freedom from ASBVd in Costa Rica on the
basis of documents from its ASBVd surveillance system.1097

7.425. The Panel recognizes that the determination of the presence or absence of a pest in the
territory of a WTO Member is the responsibility of that Member, which is therefore also responsible
for the relevant surveillance efforts in order to make such a determination. However, the fact that
the determination of the phytosanitary status of a pest is the responsibility of that Member does not
mean that such a determination cannot be assessed by a panel in the WTO dispute settlement
system. A Member's phytosanitary status with respect to a pest can play a decisive role in the
process of developing and imposing phytosanitary measures, and panels may be obliged to assess
the determination of that phytosanitary status in order to carry out their task pursuant to Article 11
of the DSU.

7.426. The Panel recalls that, while its task is not to engage in a de novo review, a policy of total
deference to the findings of the national authorities could not ensure an "objective assessment" as
provided for in Article 11 of the DSU.1998 In the circumstances of the case at hand, this Panel could
not carry out its task under Article 11 of the DSU if it gave full deference to Costa Rica relating to
the determination of its phytosanitary status in respect of ASBVd.

7.427. The Panel therefore concludes that the analysis of the determination of absence of ASBVd in
Costa Rica as a factual question falls within its terms of reference.

7.4.5.1.2 Reports ARP-002-2017 and ARP-006-2016 and the determination of absence of
ASBVd in the territory of Costa Rica

7.428. Mexico submits that Costa Rica's risk assessment emanates from a highly questionable
basic presupposition, namely the determination of absence of ASBVd in all its territory, which is why
it seeks to justify that there is a high level of risk arising from the alleged irreparable consequences
of the trade in avocados imported from Mexico for consumption.199? For Mexico, a risk assessment
underpinned by a fundamental assertion about the alleged absence of ASBVd, which lacks the
technical and scientific rigour required under the ISPMs, cannot be considered as being consistent
with the SPS Agreement.1100

7.429. Mexico points out that its complaint clearly falls under Article 5.1 of the SPS Agreement, and
that, given that the risk assessment involves a technical-scientific procedure, the premises on which
it is based, including the determination of phytosanitary status, must be supported specifically by
evidence of a technical and scientific nature.110?

7.430. Mexico states that, in order to evaluate the likelihood of entry, Costa Rica should have
demonstrated in a reasoned and systematic manner that ASBVd and its disease were absent in its
territory.1192 Mexico considers that the declaration of freedom from ASBVd has no scientific basis,
was not based on the relevant ISPMs, and it is possible to infer from the available information that
ASBVd is present in the territory of Costa Rica.!103

7.431. Mexico also submits that Costa Rica failed to base the findings of its PRA on, nor did it take
into account, valid scientific processes and methods that would demonstrate the alleged absence of

1097 As mentioned in section 1.3.3.4 above, the Panel considered that it was necessary to request the
parties to provide any additional information and supporting documentation on the Costa Rican surveillance
system in respect of ASBVd, in order to be able to make an objective assessment of the facts of the dispute
relating to the determination of freedom from ASBVd in Costa Rica. The Panel therefore sent its request for
additional information and supporting documentation to the parties on 3 August 2020.

1098 Appellate Body Report, EC - Hormones, para. 117 (citing Panel Report, US - Underwear,
para. 7.10).

1099 Mexico's opening statement at the Panel's first meeting, para. 14; second written submission,
para. 11; opening statement at the Panel's second meeting, para. 33.

1100 Mexico's opening statement at the Panel's first meeting, para. 25.

1101 Mexico's opening statement at the Panel's second meeting, para. 34.

1102 Mexico's first written submission, para. 280.

1103 Mexico's first written submission, para. 281.
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ASBVd in its territory.11% In Mexico's view, Costa Rica failed to consider relevant inspection,
sampling and testing methods in its risk assessment, because the sampling surveys conducted by
Costa Rica to determine the absence of ASBVd lack the proper application of scientific
methodology.1105

7.432. Costa Rica, on the other hand, notes that Mexico has failed to demonstrate that the
presence or absence of a pest in the PRA area is a factor determining the probability of entry of a
pest into a territory!10, but that, in any event, Costa Rica's PRAs are based on the fact that ASBVd
is absent in Costa Rica, and that this is the main reason why Costa Rica has adopted phytosanitary
requirements to enable it to maintain this status.1107

7.433. The Panel notes that, during the Panel's meeting with the parties and experts, the experts'
opinion was sought as to whether the determination of the phytosanitary status of a pest is part of
the risk assessment. The expert Robert Griffin is of the view that the phytosanitary status is part of
the risk analysis, that the phytosanitary status depends on the pest, and that the status of the pest
in the area protected by the PRA is the key to initiating the PRA.1198 The expert Pablo Cortese notes
that the determination of phytosanitary status is the subject of ISPM Nos. 6 and 8, but that, clearly,
the status of a pest in the area needs to be known in order to initiate the PRA.110°

7.434. The Panel notes that Report ARP-002-2017 states, at the initiation stage, in the section on
"[j]ustifications for further study of the pest or for non-inclusion", that recent sampling surveys
confirmed that ASBVd is absent in Costa Rica, and that those sampling surveys were conducted by
the Regional Operations Department in the districts of Grecia, Heredia, Naranjo, Cartago,
Desamparados, Dota, El Guarco, Ledn Cortés, Tarrazu, Abangares, Tilaran, Liberia, Esparza, Orotina
and Coto Brus.!''® This was also noted in Report ARP-006-2016 in an introductory section on
ASBVd.!!11 The Reports also note that, despite the fact that Hadidi et al. (2003) and CABI (2017)
state that ASBVd is present in Costa Rica, this is incorrect, as it is based on the article by Vargas et
al. (1997), which only mentions the presence of ASBVd in Peru, not in Costa Rica.1112

7.435. Report ARP-002-2017 also states, in its conclusion on the initiation stage, that the PRA was
initiated pursuant to the revision of the national phytosanitary policy, in order to assess the risks
associated with pests present in avocados in Mexico and absent in Costa Rica, including ASBVvd.!113
Report ARP-006-2016 concludes that ASBVd was identified at the initiation stage as a pest to be
analysed.1114

7.436. In addition, Reports ARP-002-2017 and ARP-006-2016 state, in their sections on pest risk
management, that, based on the information arising from the risk analysis, the implementation of
specific phytosanitary measures is recommended; that Costa Rica is free of the pest ASBVd, and
should therefore adopt the necessary phytosanitary measures to prevent its entry into Costa Rican
territory; and that, in this regard, the measures adopted should achieve the "maximum level of
phytosanitary protection".1115

7.437. The Panel recalls that Costa Rica contends that its PRAs are based on the fact that ASBVd is
absent in all its territory, and notes that this is the main reason why Costa Rica has adopted
phytosanitary requirements to enable it to maintain this status.1116

1104 Mexico's first written submission, para. 453.

1105 Mexico's second written submission, paras. 192 and 198.

1106 Costa Rica's first written submission, para. 5.97; second written submission, fn 64 to para. 3.30.

1107 Costa Rica's first written submission, para. 5.98.

1108 Robert Griffin, transcript of the Panel's meeting with the parties and the experts, day 2, pp 4-5.

1109 pablo Cortese, transcript of the Panel's meeting with the parties and the experts, day 2, p. 5.

1110 ARP-002-2017, (Exhibit MEX-84), p. 13.

1111 ARP-006-2016, (Exhibit MEX-85), p. 9.

1112 ARP-002-2017, (Exhibit MEX-84), p. 13 (citing Hadidi et al. (2003), (Exhibit CRI-121); and Vargas
et al. (1991), (Exhibit CRI-137)); ARP-006-2016, (Exhibit MEX-85), p. 9 (citing Hadidi et al. (2003), (Exhibit
CRI-121); and Vargas et al. (1991), (Exhibit CRI-137)).

1113 ARP-002-2017, (Exhibit MEX-84), p. 15.

1114 ARP-006-2016, (Exhibit MEX-85), p. 14.

1115 ARP-002-2017, (Exhibit MEX-84), p. 42; ARP-006-2016, (Exhibit MEX-85), p. 23.

1116 Costa Rica's first written submission, para. 5.98.
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7.438. In this Panel's view, and as can be seen from the text of Reports ARP-002-2017 and
ARP-006-2016, the determination of absence of ASBVd in Costa Rica was a factual consideration for
Costa Rica in carrying out its risk assessment. More specifically, it appears from Reports
ARP-002-2017 and ARP-006-2016 that the determination of absence of ASBVd in Costa Rica was a
consideration both at the initiation stage of the risk assessment and when making the risk
management recommendations.

7.439. Regarding the determination of absence of ASBVd in Costa Rica as part of the initiation stage
of the risk assessment, the Panel considers it important to mention ISPM No. 11, which, having been
developed within the framework of the IPPC, is a risk assessment technique developed by a relevant
international organization within the meaning of the SPS Agreement. ISPM No. 11 states that the
pest risk assessment process can be divided into three interrelated steps: (i) pest categorization;
(ii) assessment of the probability of introduction and spread; and (iii) assessment of potential
economic consequences. 117

7.440. Regarding the categorization of pests, ISPM No. 11 states that, at the outset, it may not be
clear which pests of interest require a PRA, and that the categorization process will examine whether
the criteria in the definition for a quarantine pest are satisfied.!!8 According to ISPM No. 11, one of
the primary elements of categorization of a pest as a quarantine pest is its presence or absence in
the PRA area.'!1? ISPM No. 11 states that, to be categorized as a quarantine pest, the pest must be
absent from all or a defined part of the PRA area.!!20 In fact, the definition of a quarantine pest,
according to ISPM No. 5, "Glossary of phytosanitary terms", is a "pest of potential economic
importance to the area endangered thereby and not yet present there, or present but not widely
distributed and being officially controlled".tt2t

7.441. Manual NR-ARP-PO-01_M-01 defines a quarantine pest, in accordance with ISPM No. 5, as
"[a] pest of potential economic importance to the area endangered thereby and not yet present
there, or present but not widely spread and being officially controlled".1122

7.442. In section A) on pest risk analysis for quarantine pests, at the initiation stage, the manual
states that a list of pests associated with the crop is drawn up, including information to determine
which quarantine pests will be subject to stage 2 (pest risk assessment), and, among the elements
of information, is included an indication of whether the pest is regulated in Costa Rica and whether
or not it is present in Costa Rica (yes or no).'123 The manual includes a point on observations or
comments in the event that the pest is not present in the country, giving reasons why it is or is not
to be included in the subsequent assessment, and indicating key references as a technical
justification.1124

7.443. The manual notes that, if potential quarantine pests are not identified at that stage, the PRA
is stopped at this point.112> The manual states that pests that are considered to be of potential
economic importance and that meet the geographical and regulatory criteria of ISPM No. 11 should
be included in the list for consideration during stage 2.1!'26 Pursuant to ISPM No. 11, the
categorization of the pest as a quarantine pest includes the following primary elements: (i) identity
of the pest; (ii) presence or absence in the PRA area; (iii) regulatory status; (iv) potential for
establishment and spread in the PRA area; (v) potential for economic consequences (including
environmental consequences) in the PRA area.11%’

7.444. The Panel notes that it is not clear which of the elements listed in ISPM No. 11 would be the
"geographical criterion" referred to by Costa Rica, but stresses that Manual NNR-ARP-PO-01_M-01

1117 ISPM No. 11, (Exhibit MEX-77), p. 10.

1118 ISPM No. 11, (Exhibit MEX-77), p. 10.

1119 I[SPM No. 11, (Exhibit MEX-77), p. 10.

1120 ISPM No. 11, (Exhibit MEX-77), p. 11.

1121 I[SPM No. 5, (Exhibit MEX-74), p. 20.

1122 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 3.
1123 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 5.
1124 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 6.
1125 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 6.
1126 Manual NR-ARP-PO-01_M-01, (Exhibit MEX-104), p. 6.
1127 ISPM No. 11, (Exhibit MEX-77), p. 10.
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includes the pest's status in the area in the definition of "quarantine pest" and among the information
for determining which quarantine pests will be subject to stage 2 (pest risk assessment).

7.445. ltis clear from all the foregoing that, in preparing the risk assessment, Costa Rica considered
the determination of absence of ASBVd in Costa Rica for the initial decision on whether ASBVd could
be categorized as a quarantine pest, and whether said pest would therefore be subject to the
subsequent stages of the risk assessment process.

7.446. Moreover, as Costa Rica itself accepts, Reports ARP-002-2017 and ARP-006-2016 also took
into consideration the determination of absence of ASBVd in Costa Rica for the recommendation of
phytosanitary measures to be implemented.

7.447. In this regard, in this Panel's view, the phytosanitary status of Costa Rica with respect to
ASBVd, which Costa Rica determined as being absent in its territory, is a basic premise of
Costa Rica's risk assessment. This phytosanitary status was determined through what is known as
its surveillance system. In Reports ARP-002-2017 and ARP-006-2016, Costa Rica refers to the
literature review (Hadidi et al. (2003), CABI (2017) and Vargas et al. (1997)), which comes under
general surveillance, and to sampling surveys, which come under specific surveillance. Although in
Reports ARP-002-2017 and ARP-006-2016, of 10 July 2017, Costa Rica does not provide details of
the sampling surveys or other general surveillance activities, it is clear that Costa Rica considered
such activities as the basis for its determination of absence of ASBVd in its territory, a determination
that formed part of the basis for its risk assessment.

7.448. The Panel recalls that, in cases where a panel has to examine a Member's risk assessment,
its review power is to determine whether the risk assessment "is supported by coherent reasoning
and respectable scientific evidence and is, in this sense, objectively justifiable".1128 When examining
a risk assessment, a panel must scrutinize both the underlying scientific basis of the risk assessment
and the reasoning of the risk assessor based upon such underlying science.112® With respect to the
first aspect, the panel's role is "limited to reviewing whether the scientific basis constitutes
'legitimate science according to the standards of the relevant scientific community'".113% With respect
to the second aspect, the panel's role involves "an assessment of whether the reasoning of the risk
assessor is objective and coherent, that is, whether the conclusions find sufficient support in the
scientific evidence relied upon".1131

7.449. In the Panel's view, in order to be able to carry out this task, the Panel must analyse the
determination of absence of ASBVd in Costa Rica as part of the basis for the risk assessment in
Reports ARP-002-2017 and ARP-006-2016. The Panel must, therefore, analyse Costa Rica's ASBVd
surveillance system as the basis for that determination, even though Costa Rica has failed to explain
that basis in detail in its Reports ARP-002-2017 and ARP-006-2016.

7.450. It should be mentioned that, although actions within the surveillance system are not
necessarily carried out by the risk analyst in the strict sense of the term, the interpretation of the
risk assessment under the SPS Agreement does not imply a narrow understanding of what
constitutes a risk assessment. Regarding risk assessment and risk management, the Appellate Body,
in EC - Hormones noted that Article 5 of and Annex A to the SPS Agreement speak only of "risk
assessment"”, and that the term "risk management" is not to be found in either Article 5 or any other
provision of the SPS Agreement. Thus, the panel's distinction in that case, "which it apparently
employ[ed] to achieve or support what appears to be a restrictive notion of risk assessment, has no
textual basis".1132 In addition, the definition of the first type of risk assessment in paragraph 4 of
Annex A to the SPS Agreement includes considerations of what could be observed as risk
management, defining it as "evaluation of the likelihood of entry, establishment or spread of a pest
or disease within the territory of an importing Member according to the sanitary or phytosanitary
measures which might be applied, and of the associated potential biological and economic

1128 Appellate Body Reports, US/Canada - Continued Suspension, para. 590.

1123 Appellate Body Report, Australia — Apples, para. 215. See also Appellate Body Reports,
US/Canada - Continued Suspension, para. 591.

1130 Appellate Body Report, Australia — Apples, para. 215. See also Appellate Body Reports,
US/Canada - Continued Suspension, para. 591.

1131 Appellate Body Report, Australia — Apples, para. 215. See also Appellate Body Reports,
US/Canada - Continued Suspension, para. 591.

1132 Appellate Body Report, EC - Hormones, para. 181. See also Appellate Body Reports,
US/Canada - Continued Suspension, para. 541.
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consequences". Similarly, this Panel considers that risk assessment may also include considerations
that form part of the initiation stage of the risk assessment, in particular, in this case, the
determination of absence of ASBVd in Costa Rica, reached, as can be seen in its own Reports
ARP-002-2017 and ARP-006-2016, by means of its ASBVd surveillance system.

7.451. Furthermore, pursuant to Article 5.1 of the SPS Agreement, risk assessment must be
"appropriate to the circumstances", which, in the view of this Panel, could include the importing
Member's phytosanitary status with respect to the pest in question. The parties appear to agree that
the presence or absence of the pest is a relevant consideration in determining whether the risk
assessment is "appropriate to the circumstances".1133

7.452. In light of the foregoing, the Panel concludes that it must analyse the determination of
absence of ASBVd in Costa Rica as part of the basis for Reports ARP-002-2017 and ARP-006-2016,
and it will address Costa Rica's surveillance system in respect of ASBVd, as this underpinned its
determination that ASBVd is absent.

7.453. In that regard, the Panel emphasizes that, in accordance with its task under Article 5.1, it
will not assess whether the determination of absence of ASBVd in Costa Rica is correct, but whether,
on the basis of the evidence on the record, it can be found that the determination of absence of
ASBVd in Costa Rica should be considered to be legitimately scientific in accordance with the
standards of the scientific community.

7.4.5.1.2.1 The manner in which the Panel will analyse Mexico's arguments regarding the
determination of absence of ASBVd in Costa Rica in the Reports ARP-002-2017 and
ARP-006-2016

7.454. Mexico has referred to the determination of absence of ASBVd in Costa Rica in different
sections of its submissions, statements, responses and comments, including in its factual sections,
in its claims related to harmonization under Articles 3.1 and 3.3 of the SPS Agreement, and in its
claims concerning risk assessment under Articles 5.1, 5.2, 5.3 and 2.2 of the SPS Agreement.

7.455. In its first written submission, Mexico advances some of its arguments relating to the
determination of absence of ASBVd in Costa Rica in the context of its claims under Article 3 of the
SPS Agreement, in the section "Aspects of ARP-006-2016 and ARP-002-2017 that are contrary to
the principles of ISPM Nos. 2, 4, 6, 8, 11 and 32".1134 There, Mexico includes the point on Costa Rica's
declaration that ASBVd is absent in its territory, and concludes that this declaration of freedom from
ASBVd and its disease is not based on ISPM Nos. 6 and 8.1135

7.456. In the context of its claims under Articles 5.1, 5.2, 5.3 and 2.2 of the SPS Agreement, in its
first written submission, Mexico makes reference to its arguments advanced under Articles 3.1
and 3.3.1136 In its second written submission, Mexico includes arguments relating to the
determination of absence of ASBVd in a section entitled "Facts", under the statement that
"Costa Rica's risk assessment is based on the questionable premise of the alleged absence of ASBVd
in its territory", as well as in its section on legal arguments under Articles 5.1, 5.2, 5.3 and 2.2.1137
Mexico has also maintained throughout its submissions that Costa Rica's risk assessment is based
on a highly questionable basic presupposition, namely the determination of absence of ASBVd in all
its territory.1138

7.457. The Panel will address the factual arguments on the determination of absence of ASBVd
made by Mexico throughout its submissions, and in particular the evidence presented in this regard,

1133 In the context of the phrase "appropriate to the circumstances", Mexico asserts that Costa Rica
failed to consider the circumstances that directly affected the outcome of the SFE's risk assessment, such as
the presence of ASBVd and its disease in Costa Rica. (Mexico's first written submission, para. 386).

For its part, Costa Rica asserts that it conducted a specific risk assessment for the particular case of
ASBVd and the pathway of fresh avocado fruit for consumption, noting in particular specific national situations,
such as the absence of the viroid in its territory. (Costa Rica's second written submission, para. 3.24).

1134 See, for example, Mexico's first written submission, paras. 195-204.

1135 Mexico's first written submission, para. 204.

1136 See, for example, Mexico's first written submission, paras. 388 and 412.

1137 See, for example, Mexico's second written submission, paras. 22-41, 178-179 and 192.

1138 Mexico's opening statement at the Panel's first meeting, para. 14; second written submission,
para. 11; opening statement at the Panel's second meeting, para. 33.
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when analysing the determination of absence of ASBVd in Costa Rica as part of the basis for Reports
ARP-002-2017 and ARP-006-2016, within Mexico's claims relating to the risk assessment under
Articles 5.1, 5.2, 5.3, and 2.2 of the SPS Agreement.

7.458. The Panel notes that Mexico's arguments relating to the determination of absence of ASBVd
in Costa Rica are largely focused on the content of ISPM Nos. 4, 6, and 8. The Panel reiterates,
however, that its examination under Article 5.1 of the SPS Agreement consists in assessing whether
the determination of absence of ASBVd, as part of the scientific basis for Reports ARP-002-2017 and
ARP-006-2016, must be considered to be legitimately scientific according to the standards of the
scientific community concerned.113°

7.459. The Panel notes that ISPM No. 11, which directly relates to carrying out a PRA140, and is a
risk assessment technique developed by a relevant international organization, having been devised
within the framework of the IPPC, refers to ISPM No. 8, which in turn refers to ISPM No. 6. Hence,
ISPM Nos. 6 and 8 may be considered as illustrative tools for the inputs of a risk assessment related
to the determination of a pest status in a territory. The Panel will therefore refer to the ISPMs as
tools that are illustrative for determining what would be considered to be legitimately scientific in a
risk assessment according to the standards of the scientific community.

7.460. However, the Panel will not carry out its analysis under Article 5.1 of the SPS Agreement on
the basis of ISPM Nos. 6 and 8, in the sense of assessing whether the determination of absence of
ASBVd and its disease "is based on" these ISPMs.

7.4.5.1.2.2 General surveillance system as part of the basis for the determination of
absence of ASBVd in Costa Rica

7.461. Costa Rica states that, after learning that ASBVd was having a serious impact on Mexican
avocado production, and as Mexico was the main supplier of avocados in Costa Rica, it initiated the
process of verifying its phytosanitary status in order to determine whether ASBVd was still absent
in its territory.114! Costa Rica submits that it did not simply declare the absence of the pest, in a
capricious or arbitrary manner, but that it followed the general guidelines of ISPM Nos. 6 and 8 and
the respective guides for the determination of absence, and made, and continues to make, every
effort to provide proper general and specific surveillance.'14?

7.462. In its first written submission, Costa Rica states that its phytosanitary status as free of
ASBVd is confirmed by the two most widely recognized and technically authoritative international
phytosanitary databases, namely those of CABI and the EPPO.1143

7.463. In its response to the Panel's information request of 3 August 2020, Costa Rica submits that
the sources of information emanating from the general surveillance were revised on three separate
occasions, between 2015 and 2018, in order to keep information on the status of ASBVd up to date.
It also notes that Exhibits MEX-131 and MEX-123 contain Reports ARP-002-2017 and ARP-006-2016,
the bibliographies to which list the relevant publications reviewed by the SFE with regard to ASBVd
status in Costa Rica.144

7.464. Costa Rica's response to the Panel's information request contains a general surveillance
report from August 2020, which also notes that the bibliographical references consulted by the SFE
for ASBVd to date are given in the reports submitted to the Panel as Exhibits MEX-131 and MEX-123
(Reports ARP-002-2017 and ARP-006-2016), and that, to the SFE's knowledge, no document
contains a reliable report on the presence of ASBVd in Costa Rica.45

1139 Appellate Body Report, Australia — Apples, para. 215. See also Appellate Body Reports,
US/Canada - Continued Suspension, para. 591.

1140 According to its scope, ISPM No. 11 provides the details for carrying out a PRA to determine whether
pests are quarantine pests (ISPM No. 11, (Exhibit MEX-77), p. 5).

1141 Costa Rica's first written submission, para. 3.19.

1142 Costa Rica's opening statement at the Panel's second meeting, para. 4.7.

1143 Costa Rica's first written submission, paras. 3.18, 5.99 and 5.207.

1144 Costa Rica's response to the Panel's information request of 3 August 2020, p. 12.

1145 Costa Rica's response to the Panel's information request of 3 August 2020, p. 12 and Annex 5, p. 6.
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7.465. The general surveillance report from August 2020 contains a bibliographical reference
section. It is mentioned in this section that the EPPO publication confirms that ASBVd is absent in
Costa Rica, and that the CABI publication verifies the absence of ASBVd.1146

7.466. Subsequently, in response to the Panel's questions following the Panel's second meeting with
the parties, Costa Rica states that the determination of absence of ASBVd in its territory was not
based on the CABI and EPPO databases, but on the information obtained by the NPPO of Costa Rica
from surveillance activities. 47

7.467. Costa Rica also points out that the CABI and EPPO databases are very useful for general
consultations, and that they draw on bibliographical references and official information from the
NPPO of each country. Therefore, where there are reasonable doubts about the content of the
databases, or discrepancies between the bibliographical references and the official information, it is
important to seek clarification from the NPPOs in charge of surveillance of the area concerned.1148

7.468. Mexico submits that the CABI and EPPO databases cannot form the basis of the
determination of absence of a pest in a territory, and that such information is not sufficient to
constitute scientific evidence in light of the SPS Agreement. Mexico notes that the information
contained in these databases is purely referential, and is based on some bibliographical sources, on
statistics reported by indirect sources, or on what the NPPO of each country reports, without any
scientific or statistical corroboration of the information provided. In Mexico's view, these are data
registers or databases that compile information, which is not verified, much less endorsed, by those
organizations.149

7.469. Mexico asserts that the EPPO webpage indicates that the NPPO of Costa Rica has conducted
specific surveys for ASBVd, and that they all produced negative results, so the record of ASBVd is
considered unreliable. For Mexico, this is an example of the lack of scientific rigour and consistency
of the information in databases such as those of CABI and the EPPO, on which Costa Rica based its
PRAs.1150

7.470. Mexico also states that, despite the fact that Costa Rica attempts to minimize the real
importance that its analysts accorded to the CABI and EPPO databases for their determination of
absence of ASBVd, the PRAs show otherwise. Mexico adds that Costa Rica considered that the
information contained in these databases confirmed the phytosanitary status in its territory, but that
it is clear that these data were provided by the NPPO of the country itself, which would call into
question the reliability of Costa Rica's phytosanitary status.tt51

7.471. The Panel notes that Reports ARP-002-2017 and ARP-006-2016 indicate that, despite the
fact that Hadidi et al. (2003) and CABI (2017) state that ASBVd is present in Costa Rica, this is
incorrect, as it is based on the article by Vargas et al. (1997), which only mentions the presence of
ASBVd in Peru, not in Costa Rica.1152

7.472. The Panel consulted the experts about the general surveillance that served as part of the
basis for determining the absence of ASBVd in Costa Rica. The surveillance expert, Pablo Cortese,
expressed the view initially that, although Exhibit CRI-17 of 2019 recounts some general surveillance
activities, they were not explained in sufficient detail.11>3 At the Panel's meeting with the parties and
experts, and in light of Costa Rica's response to the Panel's information request of 3 August 2020,
Mr Cortese expresses the view that Costa Rica submitted further information on the general
surveillance activities that had been carried out, namely that the activities are set out in a more

1146 Costa Rica's response to the Panel's information request of 3 August 2020, p. 12 and Annex 5,
p. 17.

1147 Costa Rica's response to the Panel's question No. 136, para. 92.

1148 Costa Rica's response to the Panel's question No. 136, para. 93.

1149 Mexico's opening statement at the Panel's first meeting, para. 15; response to Panel question
No. 38, para. 53; second written submission, para. 42.

1150 Mexico's response to Panel question No. 38, para. 53 (citing EPPO Global Database, Costa Rica
(2019), (Exhibits CRI-41 and MEX-208)).

1151 Mexico's comments on Costa Rica's response to Panel question No. 136, para. 3.

1152 ARP-002-2017, (Exhibit MEX-84), p. 13 (citing Hadidi et al. (2003), (Exhibit CRI-121); and Vargas
et al. (1991), (Exhibit CRI-137)); ARP-006-2016, (Exhibit MEX-85), p. 9 (citing Hadidi et al. (2003), (Exhibit
CRI-121); and Vargas et al. (1991), (Exhibit CRI-137)).

1153 pablo Cortese's response to Panel question No. 82 for the experts.
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organized fashion, and information is provided that had not been submitted originally. Mr Cortese
states that it seems to him, however, that the continuity of the activities undertaken over time is
not well documented, nor was it clear how the activities are actually documented. He gives as an
example that a revision of sources was alluded to, but that the sources are the same as in the PRA,
and they are also not clearly specific to ASBVd in all cases. He adds that, in general surveillance, it
is very important to communicate with other entities concerned, especially with producers,
producers' organizations, non-NPPO foundations or associations, which have information that is
generated outside of the NPPO, but that the NPPO needs to validate in some way. He notes that this
information was provided in the additional report submitted by Costa Rica, but partially, as he had
found references to only one meeting with producers. Mr Cortese concludes that the information
needs to be presented in a slightly more orderly fashion and that, for him, there is still insufficient
information.1154

7.473. Regarding the bibliographical sources referred to in Reports ARP-002-2017 and
ARP-006-2016, these specifically mention "Hadidi et al. (2003)"and "CABI (2017)" when referring
to the absence of ASBVd in Costa Rica; not to rely on the content of the publication and the database,
but rather to contradict the information contained in the sources on the presence of ASBVd in
Costa Rica.

7.474. Report ARP-002-2017 also contains a table 1, entitled "List of potential quarantine pests
associated with fresh avocados from Mexico", which includes ASBVd, and indicates whether it follows
the pathway, whether it is a regulated pest, and whether it is present in Costa Rica. The sources De
la Torre et al. (2009), SINAVEF (2010), CABI (2015), and SFE (2015) are given in the comments
column.135 It is not clear whether any of these sources have been revised with respect to the status
of ASBVd in Costa Rica, but the Panel notes that Report ARP-002-2017 refers to SINAVEF (2010),
CABI (2014) and De la Torre et al. (2009) to support the presence of ASBVd in Mexico!!%6, and SFE
(2015) does not mention Costa Rica's phytosanitary status.!t57

7.475. As has been noted, in its response to the Panel's information request of 3 August 2020,
Costa Rica submits that the sources of information emanating from the general surveillance were
revised on three separate occasions, in order to keep information on the status of ASBVd up to date.
It also points out that Exhibits MEX-131 and MEX-123 contain Reports ARP-002-2017 and
ARP-006-2016, the bibliographies to which list the relevant publications revised by the SFE with
regard to the status of ASBVd in Costa Rica.1158

7.476. Furthermore, Costa Rica's response to the Panel's information request contains a general
surveillance report from August 2020, which notes that the bibliographical references that have been
consulted by the SFE for ASBVd are given in the reports submitted to the Panel as Exhibits MEX-131
and MEX-123 (Reports ARP-002-2017 and ARP-006-2016), and that, to the SFE's knowledge, no
document contains a reliable report on the presence of ASBVd in Costa Rica.!1%°

7.477. The Panel notes that Costa Rica does not specify in its response which of the bibliographical
references in the reports were consulted in relation to the status of ASBVd in Costa Rica.

7.478. Costa Rica's general surveillance report of August 2020 contains an explanatory note by the
UARP of the SFE dated 3 March 2014, which indicates that CABI (2014) cites EPPO (2014) as a
source of information to indicate that ASBVd is present in Costa Rica, that EPPO (2014) in turn cites
Semancik (2003), and that Semancik, in the publication Viroids, cites Vargas et al. (1991) when
referring to Costa Rica, but Vargas at no time mentions Costa Rica.!1%® That explanatory note also
contains the communication from the UARP of the SFE to Dr Semancik, asking him about the
statement made in his paper in Hadidi et al. (2003) that ASBVd is present in Costa Rica.l16!

1154 pablo Cortese, transcript of the Panel's meeting with the parties and the experts, day 3, pp. 47-48.
1155 ARP-002-2017, (Exhibit MEX-84), pp. 10-11.
1156 ARP-002-2017, (Exhibit MEX-84), p. 34.
1157 Technical report 025-2015-ARP-SFE (2015), (Exhibit MEX-138).
1158 Costa Rica's response to the Panel's information request of 3 August 2020, p. 12.
1159 Costa Rica's response to the Panel's information request of 3 August 2020, p. 12 and Annex 5, p. 6.
1160 Costa Rica's response to the Panel's information request of 3 August 2020, Annex 5, pp 8-9.
1161 Costa Rica's response to the Panel's information request of 3 August 2020, p. 12 and Annex 5,
pp 9-14.
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7.479. As mentioned, the general surveillance report of August 2020 also contains a bibliographical
reference section, which indicates that the EPPO publication confirms that ASBVd is absent in
Costa Rica, and that the CABI publication verifies the absence of ASBVd.1162

7.480. The information in that report is identical to the information Costa Rica submitted in its
"Report on the surveillance to determine the absence of ASBVd in avocado plantations in Costa Rica",
of September 2019, contained in Exhibit CRI-17.1163 The section on general surveillance in that
report also mentions that the EPPO publication confirms that ASBVd is absent in Costa Rica, and that
the CABI publication verifies the absence of ASBVd.1164

7.481. In light of the foregoing, although Costa Rica does not refer to the specific publications that
it considers "relevant" for the status of ASBVd in Costa Rica that it mentions are in the bibliographies
of Reports ARP-002-2017 and ARP-006-2016, the Panel can suppose that Costa Rica revised the
scientific literature it used to prepare said reports, and found no information on the presence of
ASBVd in Costa Rica, except for the information contained in the CABI database in 2017 and in
Semancik's paper in Hadidi et al. (2003), which Costa Rica considered contained incorrect
information.

7.482. Subsequently, Costa Rica has consulted the EPPO and CABI databases to confirm the
absence of ASBVd in Costa Rica. Although both databases do indicate that ASBVd has been absent
in Costa Rica since 2019, both cited Costa Rica's own NPPO as a source. In fact, CABI's information
cites the EPPO and the NPPO of Costa Rica as sources, and the EPPQ's information cites Costa Rica's
NPPO as a source, via correspondence with CABI dated June 2019, and indicates that the record of
ASBVd is unreliable.!1%> In view of the foregoing, under the specific circumstances of this dispute,
the Panel does not consider that the CABI and EPPO databases may be used to confirm the absence
of ASBVd in Costa Rica, when those databases only reflect information provided by the NPPO itself.
Costa Rica itself acknowledged, in its response to the Panel's questions following the Panel's second
meeting with the parties, that the databases draw on bibliographical references and official
information from the NPPO of each country.!166

7.483. In addition, although Costa Rica submits that the revision of the sources of information
emanating from the general surveillance were revised on three separate occasions in order to keep
information on the status of ASBVd up to date, the sources remain the same as those in the reports.
The information provided in Annex 5 to Costa Rica's response to the Panel's information request,
which comprises the 2020 general surveillance report, is essentially the same as the information
provided in previous years. The Panel does not find in the record any attempt by Costa Rica to
continually evaluate sources, i.e. there is a lack of information corroborating that Costa Rica
continues to gather and explore bibliographical sources, such as scientific articles subsequent to
Reports ARP-002-2017 and ARP-006-2016, in order to check whether any of them contain
information relating to the presence of ASBVd in Costa Rica.

7.484. In its response to the Panel's information request of 3 August 2020, Costa Rica also notes
that, in general, information provided by the public via telephone, email or physically is compiled at
any of its eight Regional Operational Units by officials available to receive pest reports.!167 Costa Rica
states that the following general surveillance activities are carried out: (i) coordination with the
academic sector (via telephone or correspondence), as was the case with the UCR, with which sample
analysis contracts have been concluded when requested; (ii) direct contact with farmers in the
regions where avocado farming is established, through visits by SFE officials as part of their field
inspection activities, in order to verify or rule out any suspected presence of ASBVd; (iii) training

1162 Costa Rica's response to the Panel's information request of 3 August 2020, p. 12 and Annex 5,
p. 17.

1163 Servicio Fitosanitario del Estado del Ministerio de Agricultura y Ganaderia de Costa Rica, "Informe de
vigilancia para la determinacion de la ausencia del ASBVd en las plantaciones de aguacate en Costa Rica",
Oficio DOR-RN-0001-2019, 23 de septiembre de 2019 (Summary 2014-2019 sampling surveys), (Exhibit
CRI-17).

1164 Symmary 2014-2019 sampling surveys, (Exhibit CRI-17), p. 5.

1165 CABI (2019), (Exhibit CRI-14); and EPPO Costa Rica (2019), (Exhibits CRI-41 and MEX-208).

1166 Costa Rica's response to Panel question No. 136, para. 93.

1167 Costa Rica's response to the Panel's information request of 3 August 2020, pp. 13-14.
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sessions with groups of producers, particularly in the Los Santos region, the country's main Hass
avocado-producing area.!168

7.485. With respect to all the general surveillance activities described in the previous paragraph,
Costa Rica's response to the Panel's information request documents, in Annex 13, only one meeting
held with avocado producers in the Los Santos zone in 2016, at which, according to the agenda,
presentations were made on ASBVd, on the sampling survey and on the sampling results.1169

7.486. Costa Rica also states that, due to a report by an agronomist regarding the alleged presence
of ASBVd, the SFE sent officials to the location indicated by that person. The officials went through
the whole plantation and took samples for molecular diagnostic test from the allegedly infected tree
and 10 additional surrounding trees.!”® This information relates to the report by Dr Obregén
discussed in section 7.3 above.

7.487. From all the information provided by Costa Rica, this Panel can see that Costa Rica carried
out some general surveillance activities, both when preparing Reports ARP-002-2017 and
ARP-006-2016 and subsequently, in order to determine the presence or absence of ASBVd in its
territory.

7.488. However, the Panel does not consider that the information gathered by Costa Rica through
bibliographical sources, including the databases, is sufficient for Costa Rica to substantiate the
absence of ASBVd in its territory. Neither does the Panel consider that Costa Rica's statements in its
response to the Panel's information request of 3 August 2020 on its other general surveillance
activities are sufficient for Costa Rica to substantiate the absence of ASBVd in its territory.

7.489. The Panel therefore concludes that the general surveillance activities with respect to ASBVd
carried out by Costa Rica are not sufficient to enable Costa Rica to substantiate the determination
of absence of ASBVd in its territory.

7.4.5.1.2.3 Specific surveillance system as part of the basis for the determination of
absence of ASBVd in Costa Rica

7.490. As indicated above, Reports ARP-002-2017 and ARP-006-2016 state that recent sampling
surveys confirmed that the pest is absent in Costa Rica; and that those sampling surveys were
conducted by the Regional Operations Department in the cantons of Grecia, Heredia, Naranjo,
Cartago, Desamparados, Dota, El Guarco, Ledén Cortés, Tarrazu, Abangares, Tilaran, Liberia,
Esparza, Orotina and Coto Brus.117t

7.491. According to the documentary information provided by the parties throughout the
proceedings, Costa Rica has conducted four sampling surveys in the period between 2014 and 2019:

a. The first sampling survey was conducted from September to October 20141172, with 264
samples requested at the national level.1173 The diagnostic tests were carried out in the
Molecular Biology Laboratory of the UCR. During the sampling survey, some of the tests
were positive and were sent to Macrogen Inc. (Korea) for sequencing, following which
Costa Rica reports that these were identified as false positives.1174

1168 Costa Rica's response to the Panel's information request of 3 August 2020, p. 15.

1169 Costa Rica's response to the Panel's information request of 3 August 2020, Annex 13.

1170 Costa Rica's response to the Panel's information request of 3 August 2020, pp 14-15; and Summary
2014-2019 sampling surveys, (Exhibit CRI-17), p. 5.

1171 ARP-002-2017, (Exhibit MEX-84), p. 13; ARP-006-2016, (Exhibit MEX-85), p. 9.

1172 pAccording to Exhibit MEX-115, the samples of the first sampling survey were collected between 1
September and 8 October 2014. (Memorandum CIBCM-PCDV-044-2014 (2014), (Exhibit MEX-115)).

1173 Sampling survey 2014, (Exhibit MEX-64).

1174 See Memorandum CIBCM-PCDV-044-2014 (2014), (Exhibit MEX-115);
Memorandum CIBCM-PCDV-021-2015 (2015), (Exhibit MEX-134); Centro de Investigaciones en Biologia
Celular y Molecular de la Universidad de Costa Rica, Oficio CIBCM-167-2017, 17 de marzo de 2017
(Memorandum CIBCM-167-2017 (2017)), (Exhibit CRI-16); and Centro de Investigaciones en Biologia Celular y
Molecular de la Universidad de Costa Rica, Oficio CIBCM-501-2019, 9 de septiembre de 2019 (Memorandum
CIBCM-501-2019 (2019)), (Exhibit CRI-15).
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b. The second sampling survey was conducted from November 2015 to January 2016.1175 In
total, 322 samples were taken from the Central Eastern Region. The diagnostic tests were
carried out in the Molecular Biology Laboratory of the UCR and in the Pest Diagnostic
Laboratory of the SFE.1176, 1177

c. The third sampling survey was conducted from November 2017 to February 20181178, with
306 samples taken from the Central Eastern Region and the Chorotega region. The
diagnostic tests were carried out in the Pest Diagnostic Laboratory of the SFE.117°

d. The fourth sampling survey was conducted from February to April 20191180, with 439
samples taken from the Central Eastern, Chorotega, Central Western, Brunca and Central
Pacific regions. The diagnostic tests were carried out in the Pest Diagnostic Laboratory of
the SFE.!18t

7.492. Mexico submits that the sampling surveys conducted by Costa Rica are not based on
statistics or scientific methodology, nor is there visual evidence of the inspection, selection and
sample-taking process. Mexico adds that, despite flaws in the 2014 sampling survey, the results
report states that positive samples were found. Therefore, in order to be able to continue declaring
itself free of ASBVd, Costa Rica should have conducted further sampling surveys to confirm that
assertion.1182

7.493. Mexico states that the PRAs do not refer to the protocol and methodology used by Costa Rica
to inspect and take samples from the trees analysed in order to confirm the alleged absence of
ASBVd in Costa Rica, and that it is evident from the documents Costa Rica shared with Mexico that
these are not based on statistics or scientific methodology.!183

7.494. Mexico further submits that the sampling surveys and surveillance methods to confirm the
absence of ASBVd and its disease should have been based on ISPM No. 6.1184 Mexico presents a
table detailing, with regard to the 2014 and 2015 sampling surveys, the inconsistencies that it
considers it found with respect to section 2 of ISPM No. 6. According to Mexico:

1175 According to Annexes 4 and 12 to Costa Rica's response to the Panel's information request, the
samples of the second sampling survey were received by the laboratories between 25 November 2015 and
15 January 2016. (Costa Rica's response to the Panel's information request of 3 August 2020, Annexes 4 and
12).

1176 Sampling survey 2015-2016, (Exhibit MEX-65); Costa Rica's response to the Panel's information
request of 3 August 2020, Annex 4, pp. 88-101, and Annex 12, pp. 157-163.

1177 The Panel notes that, as reported by Costa Rica, the Molecular Biology Laboratory of the SFE's Pest
Diagnostic Laboratory has not yet been accredited. (Costa Rica's response to the Panel's information request of
3 August 2020, p. 22).

1178 According to Exhibits CRI-19 and CRI-20, the samples of the third sampling survey were received by
the laboratory between 28 November and 1 December 2017, and on 7 and 13 February 2018. (Servicio
Fitosanitario del Estado del Ministerio de Agricultura y Ganaderia de Costa Rica, "Informe final sobre muestreo
2017-2018" (1), Oficio LDP-002-18, 15 de enero de 2018 (Final report (1) on 2017-2018 sampling survey),
(Exhibit CRI-19); and Servicio Fitosanitario del Estado del Ministerio de Agricultura y Ganaderia de Costa Rica,
"Informe final sobre muestreo 2017-2018" (2), Oficio LDP-014-18, 22 de febrero de 2018 (Final report (2) on
2017-2018 sampling survey) (Exhibit CRI-20)).

1179 Final report (1) on 2017-2018 sampling survey, (Exhibit CRI-19); and Final report (2) on 2017-
2018 sampling survey, (Exhibit CRI-20).

1180 According to Annex 20 to Costa Rica's response to the Panel's information request, the samples of
the fourth sampling survey were received by the laboratory between 26 February 2019 and 10 April 2019.
(Costa Rica's response to the Panel's information request of 3 August 2020, Annex 20). Exhibit CRI-83 states
that the fourth sampling survey was planned for the period between 25 February 2019 and 12 April 2019.
(Servicio Fitosanitario del Estado del Ministerio de Agricultura y Ganaderia de Costa Rica, "Prospeccion del
viroide SunBlotch (ASBVd) en el cultivo de aguacate" (2019) (ASBVd surveys in Costa Rica (2019)), (Exhibit
CRI-83), p. 8).

1181 Servicio Fitosanitario del Estado del Ministerio de Agricultura y Ganaderia de Costa Rica, "Informe
final sobre muestreo de 2019", Oficio LDP-RAM-0003-2019, 24 de junio de 2019 (Final report on 2019
sampling survey), (Exhibit CRI-21).

1182 Mexico's first written submission, para. 449 (citing Memorandum CIBCM-PCDV-044-2014 (2014),
(Exhibit MEX-115)).

1183 Mexico's first written submission, paras. 441-442.

1184 Mexico's first written submission, para. 451.
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a. Costa Rica failed to prove that the documents were approved by the head of the SFE;

b. Costa Rica conducted two sampling surveys without first having prepared a survey plan
and, therefore, without such a plan having been approved by the NPPO.

c. Costa Rica has categorized ASBVd as a pest that is "absent: no pest records". However,
the 2014 sampling survey produced positive results for ASBVd in 16 samples and
suspicious results in five more. Costa Rica should therefore have taken these results into
consideration in order to correctly determine the status of ASBVd in its territory. The
sampling surveys did not cover the six economic regions. For the 2014 sampling survey,
only 3.8% of the total surface area planted with avocado was tested, and in the 2015-2016
sampling survey, 11.6% was tested. The results obtained are therefore neither
representative nor conclusive. Moreover, for Mexico, the information produced cannot be
considered as complete, reliable, representative and sufficient to determine the absence
of ASBVd, as no testing was carried out on asymptomatic trees.

d. The inspection of each area was planned through statistical analysis and scheduled by
omitting random sampling.!18>

7.495. Mexico notes that sampling surveys are not conducted in accordance with the provisions of
ISPM Nos. 6 and 8, as, pursuant to the ISPMs, determining the absence of ASBVd requires expert
judgement, and those experts must use, inter alia, information from individual pest records, pest
records from surveys, data on pest absence and findings of general surveillance. Mexico states that
Costa Rica was responsible for developing surveillance protocols and conducting detection surveys
in order to determine whether ASBVd was present in its territory.1186

7.496. Mexico states that the sampling surveys conducted by Costa Rica lack scientific and technical
rigour, and that Costa Rica's phytosanitary status is questionable for the following reasons: (i) the
lack of representativeness of and discrepancies in the samples obtained; (ii) the suitability of the
detection methods applied; and (iii) the type of material collected during sample taking.1187

7.497. Mexico adds that the sampling surveys failed to follow any surveillance protocols; that
Costa Rica merely stated ex post, and on two undated sheets, that the surveys complied with
the ISPMs; and that the surveys never provided evidence of the surveillance protocols required
by the ISPMs. In Mexico's view, given the lack of a specific surveillance programme in compliance
with the ISPMs, any finding on the absence of ASBVd is unjustified and invalid.118 Mexico also points
out that, in 2019, Costa Rica issued an alleged surveillance protocol, with which it actually intends
to justify ex post the absence of such a programme.!18°

7.498. Mexico maintains that Costa Rica has submitted, throughout the dispute, information
prepared ex professo and ex post to demonstrate the existence of a surveillance system, but that
the flaws and errors in Costa Rica's surveillance systems were identified by Pablo Cortese and
Robert Griffin, who highlighted the many inconsistencies that vitiate the surveillance system
implemented by Costa Rica to try to justify its ASBVd-free status.1°0

7.499. Mexico states that Costa Rica failed to demonstrate that the surveillance methodology used
to declare its territory free of the pest was based on the relevant international standards, guidelines

1185 Mexico's first written submission, para. 451 and table 9.

1186 Mexico's opening statement at the Panel's first meeting, paras. 16-18.

1187 Mexico's second written submission, para. 22.

1188 Mexico's opening statement at the Panel's first meeting, para. 19 (citing Servicio Fitosanitario del
Estado de Costa Rica (SFE), Departamento de Operaciones Regionales, "Aplicacion de las NIMF 6 y 8 por parte
del Servicio Fitosanitario del Estado" (SFE, Application of ISPM Nos. 6 and 8 by the SFE, (Exhibit MEX-114),

p. 2).

1189 Mexico's second written submission, para. 178 (citing Servicio Fitosanitario del Estado del Ministerio
de Agricultura y Ganaderia de Costa Rica, "Procedimiento para el muestreo de aguacate fruta con el fin de
verificar la ausencia o presencia de la plaga 'Avocado Sunblotch viroide' (Mancha de Sol)", CFI-PO-16, 6 de
febrero 2018 (Document CFI-PO-16 (2018)), (Exhibit CRI-91)).

1190 Mexico's comments on Costa Rica's response to Panel question No. 137, para. 2.
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and recommendations, which has a direct impact on the findings of its risk assessment. In Mexico's
view, the surveillance system suffered from flaws, omissions and shortcomings from the outset.19!

7.500. Mexico adds that, as a result of the analysis of Costa Rica's sampling methodology and its
protocol for the detection of ASBVd, it can be concluded that Costa Rica did not consider relevant
inspection, sampling and testing methods that would lead to achieving objective and reliable
results. 1192

7.501. In Mexico's view, while it is possible that a surveillance system might be improved over time,
an update would not excuse the flaws and errors found in the system that led to the assumptions of
absence on which the disputed measures were developed. Mexico submits that, in any event, all the
experts agreed with Mexico that Costa Rica's determination of absence is questionable and, as a
result, the PRA cannot be considered to be consistent with the obligations under Article 5.1 of the
SPS Agreement, on the basis of an assumption that is at the very least uncertain and, therefore, not
appropriate to the circumstances.!193

7.502. Mexico notes that it demonstrated the lack of scientific rigour in the methodology used by
Costa Rica for the sampling surveys, given that: (i) no mention is made of the selection criteria for
the farms to be sampled, or of the testing follow-up or frequency; (ii) the geographical selection of
the sampling areas does not cover all areas where avocado trees are found, an issue that extended
to backyards and wild areas; (iii) the statistical formula used has not been notified, and the activity
of monitoring a pest's status is not clear; (iv) the level of training given to field and laboratory staff
has not been reported; (v) no evidence was provided to demonstrate what additional general
surveillance activities were carried out and promoted, for example surveillance at waste disposal
sites such as tourist spots and cruise ship waste disposal areas; (vi) both the methodology and the
results were presented in a disorderly manner; and (vii) the traceability of the reported samples
cannot be ascertained.!1%4

7.503. Costa Rica, for its part, states that, after learning that ASBVd was having a serious impact
on Mexican avocado production, and as Mexico was the main supplier of avocados to Costa Rica, it
initiated the process of verifying its phytosanitary status in order to determine whether ASBVd was
still absent in its territory.119>

7.504. Costa Rica notes that it stepped up surveillance with respect to ASBVd, in accordance with
ISPM No. 6, and decided to carry out sampling surveys nationally to determine its phytosanitary
status with respect to ASBVd, in accordance with ISPM No. 8. Costa Rica asserts that, given that all
the samples tested negative for ASBVd, its phytosanitary status as free of ASBVd was confirmed.1196
Costa Rica also states that it did not simply declare the absence of the pest, in a capricious or
arbitrary manner, but that it followed the general guidelines of ISPM Nos. 6 and 8 and the respective
guides for the determination of absence, and made, and continues to make, every effort to provide
proper general and specific surveillance.1197

7.505. Costa Rica submits that, in the first sampling survey of 2014, a total of 258 samples were
analysed, which produced a negative result for the presence of ASBVd. Of those samples, 25 did
initially produce false positives but, after they were sent by the Molecular Biology Laboratory of the
UCR to Korea to be sequenced, they ultimately proved to be negative for ASBvd.1198

7.506. Costa Rica adds that a second sampling survey was conducted between 2015 and 2016 in
which 322 samples were collected!!®®, 171 of which were tested by the Molecular Biology Laboratory
of the UCR and 151 were tested by the Molecular Biology Section of the SFE's Pest Diagnostic

1191 Mexico's comments on Costa Rica's response to Panel question No. 137, para. 3.

1192 Mexico's second written submission, para. 198.

1193 Mexico's opening statement at the Panel's second meeting, para. 40.

1194 Mexico's comments on Costa Rica's response to Panel question No. 153, para. 4.

1195 Costa Rica's first written submission, para. 3.19.

11%6 Costa Rica's first written submission, para. 3.20.

1197 Costa Rica's opening statement at the Panel's second meeting, para. 4.7.

1198 Costa Rica's first written submission, para. 3.21 (citing Memorandum CIBCM-PCDV-021-2015
(2015), (Exhibit MEX-134); Memorandum CIBCM-501-2019 (2019), (Exhibit CRI 15); Memorandum CIBCM-
167-2017 (2017), (Exhibit CRI-16); and Summary 2014-2019 sampling surveys, (Exhibit CRI-17)).

1199 Costa Rica's first written submission, para. 3.22 (citing Sampling 2015-2016, (Exhibit MEX-65)).
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Laboratory. Costa Rica states that all the samples subjected to laboratory analysis were negative for
the presence of ASBVd.1200

7.507. Costa Rica also submits that, in 2016, it received a report of a positive sample sent to a
Mexican laboratory by Dr Miguel Obregdn; and that, in response to that report, the SFE's Regional
Operations Department located the producer concerned and sampled the same tree from which that
original sample was taken, as well as 10 other surrounding trees, obtaining negative results for
ASBVd for all the samples tested.1201

7.508. Costa Rica states that a third sampling survey was conducted between 2017 and 2018, in
which 306 samples were collected and sent to be tested by the Molecular Biology Section of the
SFE's Pest Diagnostic Laboratory using the real-time RT-PCR technique; and that all the samples
tested confirmed the negative result for ASBVd.1202

7.509. Costa Rica submits that it conducted a fourth sampling survey in 2019, during which 439
samples were collected; and that all the samples subjected to laboratory analysis also proved
negative for ASBVd.1203

7.510. Costa Rica points out that it has conducted four intensive sampling surveys on its avocado
plantations, testing 1,325 samples to date, which, in all cases, have proved negative for ASBVd. 1204

7.511. Costa Rica adds that there is a national register of farms, that it explained how the
geographical selection of sampling areas is made, ensuring the randomness and representativeness
of the areas chosen, including backyards; and that, since 2009, its laboratories have had the capacity
to use RT-PCR, the best diagnostic technique for ASBVd in terms of cost-effectiveness and time.1205

7.512. The Panel would like to begin its analysis by noting that the determination of absence of a
pest in the territory of a country is the responsibility of the NPPO of that country. Thus, the collection
of information on a pest's status in that territory is also the responsibility of the NPPO of said country.
Accordingly, the surveillance system is the responsibility of the NPPO of each country, and relevant
information, in particular information on specific surveillance, may only be in the possession of the
country concerned.

7.513. Costa Rica shared certain documents with Mexico on its sampling surveys, which Mexico
submitted as Exhibits. Mexico indicates that the documents shared by Costa Rica were the following:

a. An SFE document on the 2014 sampling survey1206;

b. A memorandum from the CIBCM of the UCR, dated 6 April 2015, described in section 7.3
above!?97; and

c. An SFE document on the 2015-2016 sampling survey.!208

7.514. Mexico submitted two Excel tables that Costa Rica had shared with the Government of Mexico
as ASBVd surveillance records.1209

1200 Costa Rica's first written submission, para. 3.22 (citing Summary 2014-2019 sampling surveys,
(Exhibit CRI-17)).

1201 Costa Rica's first written submission, para. 3.23 (citing Obregdn rebuttal (2015), (Exhibit CRI-18);
and Summary 2014-2019 sampling surveys, (Exhibit CRI-17)).

1202 Costa Rica's first written submission, para. 3.24 (citing Final report (1) on 2017-2018 sampling
survey, (Exhibit CRI-19); and Final report (2) on 2017-2018 sampling survey, (Exhibit CRI-20)).

1203 Costa Rica's first written submission, para. 3.25 (citing Final report on 2019 sampling survey,
(Exhibit CRI-21)).

1204 Costa Rica's first written submission, para. 3.27.

1205 Costa Rica's second written submission, para. 3.85.

1206 Sampling survey 2014, (Exhibit MEX-64). (Mexico's first written submission, para. 442).

1207 Memorandum CIBCM-PCDV-021-2015 (2015), (Exhibit MEX-134). (Mexico's first written submission,
para. 442).

1208 Sampling survey 2015-2016, (Exhibit MEX-65). (Mexico's first written submission, para. 442).

1209 Registro de vigilancia de aguacate que Costa Rica compartié al gobierno de México (seguimiento)
(Avocado surveillance record), (Exhibit MEX-116); and Registro de vigilancia en viveros que Costa Rica
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7.515. In addition, Mexico submitted an SFE document, undated, entitled "Application of ISPM
Nos. 6 and 8 by the State Phytosanitary Service".1210

7.516. The parties provided additional documentary evidence on the matter throughout their
submissions, responses and comments.

7.517. In its comments on the replies to the Panel's additional questions for the experts Ricardo
Flores Pedauyé and Pablo Cortese, Costa Rica identified the following Exhibits that it considers to
contain relevant information on Costa Rica's general and specific surveillance: CRI-12, CRI-15,
CRI-16, CRI-17, CRI-18, CRI-19, CRI-20, CRI-21, CRI-69, CRI-70, CRI-71, CRI-72, CRI-73, CRI-82,
CRI-83, CRI-84, CRI-85, CRI-86, CRI-87, CRI-88, CRI-89, CRI-90, CRI-91, CRI-92, CRI-93, CRI-95,
and CRI-96, inter alia. 1211, 1212

7.518. In addition to the evidence Costa Rica shared with the Government of Mexico, the evidence
that the Panel considered relevant is as follows:

a. A document issued by the Pest Diagnostic Laboratory of the SFE, approved in March 2017,
the stated objective of which is to describe activities for the molecular diagnosis
of ASBVd.1213

b. A memorandum from the CIBCM of the UCR, dated 9 September 2019, described in
section 7.3 above.!?14

c. A memorandum from the CIBCM, dated 17 March 2017, described in section 7.3 above.1215

d. A document issued by the Regional Operations Department of the SFE, dated
September 2019, entitled "Informe de vigilancia para la determinacion de la ausencia del
ASBVd en las plantaciones de aguacate en Costa Rica" (Report on the surveillance to
determine the absence of ASBVd in avocado plantations in Costa Rica).!216

e. A letter from the SFE, dated 18 December 2015, described in section 7.3 above.!217

f. A memorandum from the Central Pest Diagnostic Laboratory of the SFE, dated
15 January 2018, regarding laboratory results for the 2017-2018 sampling survey.1?8

g. A memorandum from the Central Pest Diagnostic Laboratory of the SFE, dated
22 January 2018, regarding laboratory results for the 2017-2018 sampling survey.1219

compartio al gobierno de México (seguimiento) (Nursery surveillance record), (Exhibit MEX-117). (Mexico's first
written submission, fn 242).

1210 SFE, Application of ISPM Nos. 6 and 8 by the SFE, (Exhibit MEX-114).

1211 Costa Rica's comments on Pablo Cortese's response to the Panel's additional question No. 3 for
Pablo Cortese, page 10.

1212 The Panel notes that Exhibits CRI-91 to CRI-96 relate to the sampling procedure at the border
(CRI-91: Procedure for sampling avocados for the purpose of verifying the absence or presence of ASBVd,
which applies to consignments of avocados imported from countries with ASBVd; CRI-92: Sampling record of
unprocessed plant products at entry points; CRI-93: chain of custody record; CRI-95: Indicates the time it
takes to transfer the fresh avocado fruit samples from the entry point to the laboratory, and the percentage of
consignments subject to laboratory testing and which have proved positive for ASBVd; CRI-96: Instructions for
sampling plant products at phytosanitary checkpoints for diagnostic purposes). The Panel therefore does not
consider those exhibits to be germane to specific surveillance as the premise for determining absence of ASBVd
in Costa Rica.

1213 Servicio Fitosanitario del Estado del Ministerio de Agricultura y Ganaderia de Costa Rica, "Deteccidon
molecular del Avocado sunblotch viroid (ASBVd)", LAB-LDP-BM-PT-06, que rige a partir del 27 de marzo de
2017 (Document LAB-LDP-BM-PT-06 (2017)), (Exhibits CRI-12 and CRI-86).

1214 Memorandum CIBCM-501-2019 (2019), (Exhibit CRI-15).

1215 Memorandum CIBCM-167-2017 (2017), (Exhibit CRI-16).

1216 Symmary 2014-2019 sampling surveys, (Exhibit CRI-17).

1217 Obregdn rebuttal (2015), (Exhibit CRI-18).

1218 Final report (1) on 2017-2018 sampling survey, (Exhibit CRI-19).

1219 Final report (2) on 2017-2018 sampling survey, (Exhibit CRI-20).
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h. A memorandum from the Central Pest Diagnostic Laboratory of the SFE, dated
24 June 2019, regarding laboratory results for the 2019 sampling survey,.1220

i. A document from the Regional Operations Department of the SFE, entitled "Procedimiento
de toma de muestras de plagas en vegetales en el campo para diagndstico" (Procedure
for taking pest samples from plants in the field for diagnostic purposes), approved in
February 2018, the stated purpose of which is to establish the procedures to be followed
when taking and preparing samples of plant products or arthropods in the field, to carry
out phytosanitary analyses for diagnostic purposes.!221

j. A document from the Regional Operations Department of the SFE, entitled "Prospeccion
del viroide Sun Blotch (ASBVd) en el cultivo de aguacate. Costa Rica. 2019" (Surveying
for avocado sunblotch viroid (ASBVd) in avocado crops. Costa Rica. 2019), the stated
objective of which is to carry out a survey of avocado crops at the national level on the
avocado sunblotch viroid (ASBVd).1222

k. An SFE map, entitled "Fincas muestreadas para determinar la presencia o ausencia del
ASBVd, 2014-2019" (Farms sampled to determine the presence or absence of ASBVd,
2014-2019).1223

I. A memorandum from the SFE, dated 26 November 2019, regarding the SFE's pest
surveillance system, entitled "Sistema de Vigilancia Fitosanitaria (SIVIFI)" (Phytosanitary
surveillance system (SIVIFI)).1224

m. A memorandum from the SFE, dated 28 November 2019, which contains a list of avocado
backyard farms sampled to date in Costa Rica, as well as a map entitled "Mapa con la
ubicacion de muestreo de aguacate en traspatios, para determinar la presencia o ausencia
del ASBVd, 2015-2019" (Map showing the location of avocado trees sampled in backyards,
to determine the presence or absence of ASBVd, 2015-2019).1225

n. A document issued by the Regional Operations Department of the SFE, entitled
"Procedimiento de Vigilancia y Control de Plagas Reglamentadas" (Procedure for the
surveillance and control of regulated pests), approved in October 2018, the stated purpose
of which is to implement mechanisms to monitor and control regulated pests that may
cause damage to domestic agricultural production.t226

0. A document issued by the Unit for Planning, Quality Control and Internal Checks of the
SFE, entitled "Instructivo sobre las responsabilidades y autoridades relacionadas con el
Sistema de Gestion de la Calidad" (Instructions on responsibilities and authorities related
to the quality control system), approved in March 2019, the stated purpose of which is to

1220 Final report on 2019 sampling survey, (Exhibit CRI-21).

1221 Servicio Fitosanitario del Estado del Ministerio de Agricultura y Ganaderia de Costa Rica,
"Procedimiento de toma de muestras de plagas en vegetales en el campo para diagnostico", OR-RN-PO-03,
13 de febrero 2018 (Document OR-RN-PO-03 (2018)), (Exhibit CRI-82).

1222 ASBVd survey in Costa Rica (2019), (Exhibit CRI-83).

1223 gervicio Fitosanitario del Estado del Ministerio de Agricultura y Ganaderia de Costa Rica, Unidad de
Biometria y Sistemas de Informacién Geografica, "Fincas muestreadas para determinar la presencia o ausencia
del ASBVd", 2014-2019 (Map sampling surveys 2014-2019), (Exhibit CRI-84).

1224 Servicio Fitosanitario del Estado del Ministerio de Agricultura y Ganaderia de Costa Rica,
Departamento Operaciones Regionales, Unidad de Biometria y Sistemas de Informacion Geografica, Borbon
Martinez, OR-BSG-004/2019, 26 de noviembre 2019 (Memorandum OR-BSG-004/2019 (2019)),

(Exhibit CRI-85).

1225 Servicio Fitosanitario del Estado del Ministerio de Agricultura y Ganaderia de Costa Rica, Unidad de
Control de Residuos, Departamento de Operaciones Regionales, DOR-DOR-RN-081-2019; y Unidad de
Biometria y Sistemas de Informacién Geografica, "Mapa con la ubicacién de muestreo de aguacate en
traspatios, para determinar la presencia o ausencia del ASBVd, 2015-2019", 28 de noviembre de 2019
(Backyard sampling survey (2019)), (Exhibit CRI-87).

1226 Servicio Fitosanitario del Estado del Ministerio de Agricultura y Ganaderia de Costa Rica,
"Procedimiento de Vigilancia y Control de Plagas Reglamentadas", OR-RN-PO-01, 12 de octubre 2018
(Document OR-RN-PO-01 (2018)), (Exhibit CRI-88).
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establish the responsibilities and authorities of the main stakeholders in the SFE's quality
control system.1227

p. A document issued by the Unit for Planning, Quality Control and Internal Checks of
the SFE, entitled "Procedimiento para el Control de Documentos y Registros" (Procedure
for the control of documents and records), approved in November 2018, the stated
purpose of which is to establish the requirements for the systematic and standardized
preparation of documents of the SFE's quality control system, as well as defining the steps
to be taken to ensure the proper identification, storage, protection, recovery, retention
and disposal of quality records.1228

7.519. To have a better understanding of the robustness of Costa Rica's determination of absence
of ASBVd in its territory and, therefore, its scientific legitimacy, the Panel sought the opinion of
experts regarding the scientific and methodological rigour of the ASBVd surveillance system in
Costa Rica on the basis of the information provided by the parties, and regarding whether this
information could reasonably determine the status of ASBVd in Costa Rica.

7.520. As explained in section 1.3.3.4 above, after reviewing the experts' responses, the Panel
considered that it was necessary to seek additional information from the parties on the surveillance
system for ASBVd in Costa Rica, in order to make the necessary findings to resolve the dispute.
In view of the foregoing, on 3 August 2020, the Panel sent the parties a request for additional
information and supporting documentation on the surveillance system for ASBVd in Costa Rica
already in their possession.

7.521. On 14 September 2020, Costa Rica sent its response to the Panel's request for information
on the ASBVd surveillance system in Costa Rica.'2?° Mexico had indicated on 22 August 2020 that
information on ASBVd surveillance in Costa Rica was exclusively in the hands of Costa Rica, and it
would therefore not submit any additional information. On 28 September 2020, Mexico sent its
comments on the information submitted by Costa Rica.

7.522. In addition, together with its responses to the Panel's questions following the Panel's second
meeting with the parties, Costa Rica submitted the following exhibits, which the Panel considers to
be relevant for its analysis:

a. A document issued by the Pest Surveillance and Control Department of the SFE, entitled
"Vigilancia y control de plagas Cuarentenarias Reglamentadas (PCR)" (Surveillance and
control of regulated quarantine pests), approved in August 2011, the stated objective of
which is to implement surveillance and phytosanitary measures in a timely and effective
manner, in the event of the detection of regulated quarantine pests of potential economic
importance to domestic agricultural production.1230

b. A blank production establishments or sites location form issued by the SFE.1231

1227 Servicio Fitosanitario del Estado del Ministerio de Agricultura y Ganaderia de Costa Rica, "Instructivo
sobre las responsabilidades y autoridades relacionadas con el Sistema de Gestién de la Calidad", PCCI-GC-I-01,
15 de marzo 2019 (Document PCCI-GC-I-01 (2019)), (Exhibit CRI-89).

1228 Servicio Fitosanitario del Estado del Ministerio de Agricultura y Ganaderia de Costa Rica,
"Procedimiento para el Control de Documentos y Registros", PCCI-GC-P0O-01, 29 de noviembre 2018
(Document PCCI-GC-PO-01 (2018)), (Exhibit CRI-90).

1229 Costa Rica gave the document in response to the Panel's request for additional information and
supporting documentation of 3 August 2020 the title Informe de Costa Rica en respuesta a la solicitud de
informacion y documentacion soporte adicional del Grupo Especial en el caso DS524 ante la OMC (Report by
Costa Rica in response to the Panel's request for additional information and supporting documentation in
DS524 before the WTO). Throughout the dispute, Costa Rica referred to this document as "Costa Rica's
additional surveillance report" or "Costa Rica's surveillance report".

1230 Servicio Fitosanitario del Estado del Ministerio de Agricultura y Ganaderia de Costa Rica,
Departamento de Vigilancia y Control de Plagas, "Vigilancia y control de plagas Cuarentenarias Reglamentadas
(PCR)", VCP-VI-PO-02, 9 de agosto 2011 (Document VCP-VI-PO-02 (2011)), (Exhibit CRI-146).

1231 Servicio Fitosanitario del Estado del Ministerio de Agricultura y Ganaderia de Costa Rica, Boleta de
ubicacion de establecimientos o sitios de produccion, OR-RN-F-03 (Form OR-RN-F-03), (Exhibit CRI-147).
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c. A blank form for pest monitoring in production establishments or sites issued by the
SFE.1232

d. Completed production establishments or sites location forms and completed forms for pest
monitoring in production establishments or sites.1233

e. Completed forms for the handling and transportation of samples for pest diagnostic tests
and pesticide residue analysis.1234

f. A document issued by the Pest Diagnostic Laboratory of the SFE, entitled "Aseguramiento
de calidad de métodos de diagndstico molecular" (Quality assurance of molecular
diagnostic methods), approved in December 2016, the stated objective of which is to
describe quality assurance practices for monitoring the validity of the PCR assays of the
Molecular Biology Laboratory.1235

g. A document issued by the Central Pest Diagnostic Laboratory of the SFE, entitled "Practicas
generales de trabajo en el Laboratorio de Biologia Molecular" (General work practices in
the Molecular Biology Laboratory), approved in August 2015, the stated objective of which
is to describe key elements of organization of work and general rules to be followed in the
Molecular Biology Laboratory to reduce the risks of contamination and work-related
accidents, and to maintain a harmonious and disciplined environment.123¢

h. A document issued by the Pest Diagnostic Laboratory of the SFE, entitled "Resuspension
de imprimadores/sondas y control general de alicuotas" (Resuspension of primers/probes
and general control of aliquots), approved in February 2016, the stated objective of which
is to describe the steps to be taken to resuspend (dissolve) and dilute primers and probes,
as well as for the traceability of reagent working aliquots in general.1237

i. A draft SFE document, entitled "Instructivo de lavado de cristaleria y utensilios de
laboratorio" (Instructions for cleaning laboratory glassware and utensils), the stated
objective of which is to establish the steps to follow to clean the different laboratory
utensils and glassware properly.1238

7.523. The Panel will analyse below the different aspects of the specific surveillance system for
ASBVd in Costa Rica in order to determine whether the basis for the determination of absence
of ASBVd in Costa Rica has the necessary scientific rigour for that determination to be considered
legitimately scientific according to the standards of the scientific community concerned.

7.524. The Panel notes that Reports ARP-002-2017 and ARP-006-2016 refer to recent sampling
surveys that confirmed that the pest is absent in Costa Rica. Reports ARP-002-2017 and

1232 Servicio Fitosanitario del Estado del Ministerio de Agricultura y Ganaderia de Costa Rica, Boleta de
seguimiento de plagas en establecimientos o sitios de produccién, OR-RN-F-04 (Form OR-RN-F-04),
(Exhibit CRI-148).

1233 Boletas de ubicacion de establecimientos o sitios de produccion y boletas de seguimiento de plagas
en establecimientos o sitios de produccidn rellenadas (Completed forms OR-RN-F-03 and OR-RN-F-04),
(Exhibit CRI-149).

1234 gervicio Fitosanitario del Estado del Ministerio de Agricultura y Ganaderia de Costa Rica, Formularios
para el manejo y transporte de muestras para diagndsticos de plagas y analisis de residuos de plaguicidas, OR-
RN-F-01, 2017-2018 (Completed forms OR-RN-F-01 (2017-2018)), (Exhibit CRI-150).

1235 Servicio Fitosanitario del Estado del Ministerio de Agricultura y Ganaderia de Costa Rica, Laboratorio
de Diagnostico de Plagas, "Aseguramiento de calidad de métodos de diagndstico molecular", LAB-LDP-BM-PO-
09, 22 de diciembre 2016 (Document LAB-LDP-BM-PO-09 (2016)), (Exhibit CRI-152).

1236 Servicio Fitosanitario del Estado del Ministerio de Agricultura y Ganaderia de Costa Rica, Laboratorio
Central de Diagndstico de Plagas, "Practicas generales de trabajo en el laboratorio de Biologia Molecular", LAB-
LDP-BM-PO-02, 21 de agosto 2015 (Document LAB-LDP-BM-PO-02 (2015)), (Exhibit CRI-154).

1237 Servicio Fitosanitario del Estado del Ministerio de Agricultura y Ganaderia de Costa Rica, Laboratorio
de Diagnostico de Plagas, "Resuspension de imprimadores/sondas y control general de alicuotas", LAB-LDP-
BM-PO-07, 15 de febrero 2016 (Document LAB-LDP-BM-PO-07 (2016)), (Exhibit CRI-155).

1238 Servicio Fitosanitario del Estado del Ministerio de Agricultura y Ganaderia de Costa Rica, "Instructivo
de lavado de cristaleria y utensilios de laboratorio", borrador, LDP-BM-1-07 (Draft document LDP-BM-I-07),
(Exhibit CRI-156).
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ARP-006-2016, of July 2017, were preceded by the sampling surveys conducted in 2014 and
2015-2016, so therefore these appear to be the sampling surveys referred to in those reports.

7.525. The Panel recalls that the panel in US - Animals noted that the Appellate Body had clarified
that Article 2.2 and Article 5.1 must constantly be read together, including the obligation that
measures not be maintained without sufficient scientific evidence.123° That panel also referred to the
panel report in Japan - Apples, according to which, if the scientific evidence evolves, this may be an
indication that the risk assessment should be reviewed or a new assessment undertaken.1240 Based
on these observations, the panel in US - Animals stated that "[t]he obligation to 'maintain' a measure
based on scientific evidence has a continuing dimension",1241

7.526. The Panel will therefore consider both the information on the ASBVd sampling surveys of
2014 and 2015-2016, and the information on the sampling surveys of 2017-2018 and 2019, and
will make findings on the two groups of surveys.

Sampling design and monitoring

7.527. As mentioned above, among the inconsistencies that Mexico submits it found with regard
to the 2014 and 2015 sampling surveys, with respect to section 2 of ISPM No. 6, Mexico asserts that
Costa Rica conducted two sampling surveys without first having prepared a survey plan and,
therefore, without such a plan having been approved by the NPPO.1242

7.528. Mexico adds that the experts stated that an appropriate surveillance plan should be
established in order to understand the variations and specific circumstances of ASBVd, that absence
of evidence is not evidence of absence, that one must always make every effort to be certain that
this pest is not present, and that Costa Rica had yet to comply with this aspect.1243

7.529. In this respect, the expert Pablo Cortese explains that sampling surveys should be planned
and designed in accordance with the objectives (i.e. to find or to try to detect whether this viroid or
disease is present in a certain area).1244 With regard to monitoring, Mr Cortese states that sampling
should continue over time in order to ensure a well-designed monitoring plan with a reliable result,
and that it is something that changes as time goes on.124>

7.530. In view of the remarks of Mr Cortese, it is the opinion of the Panel that, for sampling results
to be considered legitimately scientific, the sampling survey would have to be carefully designed and
planned, bearing in mind the particular characteristics of the pest, the territory, the host, etc., and
be accompanied by a maintenance plan to be implemented over time (i.e. a monitoring plan). Only
with proper design and planning, prior to conducting a sampling survey, is it possible for sampling
to yield results that provide reliable information on the pest status in an area.

7.531. With specific regard to the design of Costa Rica's sampling survey and monitoring plan for
ASBVd, Mr Cortese initially stated that with the elements available he could not specify what the
statistically valid design of the sampling survey was, or the number of samples to be taken as part
of that survey.1246

7.532. In his responses to the Panel's additional questions, Mr Cortese continued to take the view
that information on the design of the adopted sampling practice was missing, and that while there
was a description of how the surveillance was carried out, no information was provided, nor was it
possible to infer relevant data, on the timing and design of the sampling surveys or the monitoring
programme.1247

1239 panel Report, US - Animals, para. 7.338 (citing Appellate Body Report, EC —~Hormones, para. 180).

1240 panel Report, US - Animals, para. 7.338 (citing Panel Report, Japan - Apples, para. 7.12).

1241 panel Report, US - Animals, para. 7.339.

1242 Mexico's first written submission, para. 451, table 9.

1243 Mexico's opening statement at the second meeting of the Panel, para. 38 (citing Pablo Cortese,
transcript of the Panel's meeting with the parties and the experts, day 4, pp. 60-61).

1244 pablo Cortese, transcript of the Panel's meeting with the parties and the experts, day 4, p. 20.

1245 pablo Cortese, transcript of the Panel's meeting with the parties and the experts, day 4, p. 20.

1246 pablo Cortese's response to Panel question No. 180 for the experts.

1247 pablo Cortese's responses to additional Panel questions Nos. 2 and 3 for Pablo Cortese.
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7.533. The last time he participated in the dispute, at the Panel's meeting with the parties and the
experts, and in light of the additional information provided by Costa Rica, Mr Cortese observes that
sampling surveys were conducted at certain times, but that these surveys do not necessarily
constitute monitoring, because they must be repeated or continued in some way.1248

7.534. Bearing in mind the opinion of Mr Cortese, the Panel notes that the record of the dispute
contains insufficient information on Costa Rica's sampling surveys design and monitoring plan for
ASBVd, and that it is not clear from the documentation submitted by the parties how Costa Rica has
designed these sampling surveys or how often it plans to repeat them.

7.535. As mentioned earlier, the sampling surveys that appear to have served as a basis for
Costa Rica's determination that ASBVd was absent from its territory when drafting its Reports
ARP-002-2017 and ARP-006-2016 are those of 2014 and 2015-2016. The two documents containing
specific information on these sampling surveys are Exhibits MEX-64124° and MEX-65.12°0 These
exhibits mention that the respective sampling surveys were scheduled!?>!, and contain information
on how the surveys were conducted, including information on sample selection, in the form of an
account in the past tense, but do not identify or refer to any document or specific information
predating the sampling surveys that concerns the design of the sampling survey or the monitoring
plan.

7.536. Nor does the Panel see in the record any documents or specific information concerning the
design of the sampling survey or the monitoring plan in the documents pertaining to the 2017-2018
sampling survey.

7.537. Regarding the 2019 sampling survey, Costa Rica submitted a document from 2019 that
predates the sampling survey for that year. The document in question, entitled "Surveying for
avocado sunblotch viroid (ASBVd) in avocado crops. Costa Rica. 2019", is contained in
Exhibit CRI-83. The document briefly describes ASBVd and provides information on the selection of
farms for the sampling survey. It states that 130 producers were selected at the national level, for
a total sampled area of 623.45 hectares, which accounted for 29.4% of the total area planted with
avocado crops!?2, which, according to the document, was 2,120 hectares in 2018.1253 According to
the document, a total of 394 samples were to be collected.'?>* The document indicates that there
are some 580 avocado producers at the national level, and that 80% of farms are located in the Los
Santos area in the Eastern Central Valley region.!?5> The document also contains the ASBVd survey
schedule for 2019, indicating that sampling would take place between February and April 2019.1256

7.538. The Panel notes that this is the only document providing information on the design of
Costa Rica's sampling survey prior to the survey taking place, but it still does not indicate the
presence of a monitoring plan.

7.539. In view of the foregoing, the Panel concludes that the lack of information and specific
documentation on the design of the sampling survey and the monitoring plan, especially for the first
two sampling surveys prior to Reports ARP-002-2017 and ARP-006-2016, is a problematic aspect of
Costa Rica's specific surveillance system for ASBVd that affects the reliability of the determination
of absence of ASBVd in Costa Rica, and therefore the scientific legitimacy of this determination.

Coverage of the sampling surveys and representativeness of the samples

7.540. Mexico asserts that the sampling surveys conducted by Costa Rica are not representative
and that they lack the technical rigour required by ISPM No. 6, because, for instance, in a first

1248 pablo Cortese, transcript of the Panel's meeting with the parties and the experts, day 4, p. 20.

1249 Sampling survey 2014, (Exhibit MEX-64).

1250 Sampling survey 2015-2016, (Exhibit MEX-65).

1251 sampling survey 2014, (Exhibit MEX-64), p. 3; Sampling survey 2015-2016, (Exhibit MEX-65), p. 3.
1252 ASBVd surveys in Costa Rica (2019), (Exhibit CRI-83), p. 3.

1253 ASBVd surveys in Costa Rica (2019), (Exhibit CRI-83), p. 2.

1254 ASBVd surveys in Costa Rica (2019), (Exhibit CRI-83), p. 5.

1255 ASBVd surveys in Costa Rica (2019), (Exhibit CRI-83), p. 5.

1256 ASBVd surveys in Costa Rica (2019), (Exhibit CRI-83), p. 8.
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sampling exercise, Costa Rica took 258 samples, that is, 0.07% of a total of 366,502 trees'?>’ that
are planted on average.!258 With regard to the 2015 and 2017 sampling surveys, Mexico notes that
the same comments apply, as sampling accounted for 0.08% in 2015, and 0.05% in 2017.125% With
respect to the 2019 sampling survey, Mexico submits that Costa Rica withdrew the invitation to
Mexico's health authorities to observe the sample taking.!260

7.541. Mexico further asserts that none of the sampling surveys conducted cover the area identified
by the PRAs (the entire territory); that discrepancies can be found regarding the number of samples
collected, those required by the laboratories and those that were eventually analysed; and that the
number of samples taken in all of the years lack the statistical rigour required to be considered
representative.1261

7.542. Turning to a specific sampling survey, Mexico submits that the document concerning the
2014 survey shows that: (i) Costa Rica did not inspect the entire area planted with avocado in the
country, but instead, of the 2,095 hectares reported to correspond to the area planted with avocado
crops for 2014, samples were taken in an area of 73 hectares, that is, 3.48% of Costa Rica's
cultivated surface area; (ii) Costa Rica did not inspect all the economic regions, but only four regions,
discontinuing its inspection of another two (Atlantic Huetar and Northern Huetar), and seven
cantons, when Costa Rica has 82 cantons in total, and, nevertheless, states in its PRAs that the
avocado tree is distributed throughout the country!262; (iii) the sampling survey does not contain
any information indicating that backyard gardens were inspected; and (iv) the inspection is limited
to looking for symptomatic trees in order to collect leaves, and eliminates the possibility of detecting
asymptomatic trees, which can have a reduced yield and a stunted appearance.!263 Mexico adds that
the initial estimate was for 198 samples to be collected, but that, without any justification, the UCR
asked to analyse 264 samples. In Mexico's view, the report is incomplete because it does not include
the results and does not describe the frequency of samples from trees with the aforementioned
symptoms, 1264

7.543. Mexico submits that the document concerning the 2015-2016 sampling survey shows that:
(i) Costa Rica inspected only one economic region (Eastern Central) and 11.64% of the 244 hectares
planted in the country; (ii) Costa Rica inspected an area with a very low yield of avocados per hectare
(0.35); (iii) there is no information indicating that backyard gardens were inspected; and (iv) the
inspection is limited to looking for symptomatic trees in order to collect leaves, and eliminates the
possibility of trying to detect asymptomatic trees.1265

7.544. Mexico asserts that the above-mentioned document on the 2015-2016 sampling survey
refers to a schedule for collecting 244 samples, but that in the end a total of 322 samples were
collected, which were analysed, without any known justification, by two different laboratories:
151 by the PCR laboratory of the SFE Directorate, and the remaining 171 samples by the
Molecular Biology Laboratory of the UCR. Mexico notes that both laboratories used different detection
methods, one the hybridization method and the other the RT-PCR method without sequencing.t266
Mexico adds that, without any justification, unlike the first sampling survey in which samples were

1257 Mexico submits that, in Exhibit MEX-64 on the 2014 sampling survey, Costa Rica states that its crop
area for avocados is 2,059 hectares, and that in each hectare Costa Rica plants an average of 178 trees, which
amounts to 366,502 trees. (Mexico's comments on Costa Rica's response to Panel question No. 150, para. 2).

1258 Mexico's opening statement at the first meeting of the Panel, para. 21 (citing Sampling survey 2014,
(Exhibit MEX-64); and Los Santos Zone (2007), (Exhibit MEX-97)); second written submission, para. 178;
comments on Costa Rica's response to Panel question No. 150, para. 1.

1259 Mexico's opening statement at the first meeting of the Panel, para. 23 (citing Sampling
survey 2015-2016, (Exhibit MEX-65); and Summary 2014-2019 sampling surveys, (Exhibit CRI-17)); second
written submission, para. 178.

1260 Mexico's opening statement at the first meeting of the Panel, para. 24.

1261 Mexico's second written submission, para. 23.

1262 Mexico's first written submission, paras. 443-444; second written submission, para. 24 (citing
Sampling survey 2014, (Exhibit MEX-64)); comments on Costa Rica's response to Panel question No. 149,
para. 2 (citing Mexico's first written submission, para. 444).

1263 Mexico's first written submission, paras. 443-444; comments on Costa Rica's response to Panel
question No. 149, para. 2 (citing Mexico's first written submission, para. 444).

1264 Mexico's second written submission, para. 24 (citing Sampling survey 2014, (Exhibit MEX-64)).

1265 Mexico's first written submission, paras. 446-447 (referring to Sampling survey 2014, (Exhibit MEX-
64)).

1266 Mexico's second written submission, para. 25 (citing Sampling survey 2015-2016,

(Exhibit MEX-65)).
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obtained from various regions of Costa Rica, the second sampling survey focused solely on the
Eastern region, despite the declaration on the phytosanitary status in respect of ASBVd being made
for the entire territory of Costa Rica; and that the sampling is concentrated in the farmed area, with
no consideration given to trees growing in backyards or on uncultivated land or waste disposal
sites.1267

7.545. Regarding the 2017-2018 sampling survey, Mexico submits that samples were taken only in
the Eastern Central region; that a total of 306 samples were collected, but only 245 samples were
analysed (January 2018), and the results from 61 samples were obtained separately
(February 2018). In both cases, the samples were analysed at the Pest Diagnostic Laboratory of the
SFE's Molecular Biology Section, using the real-time RT-PCR technique.!268

7.546. With regard to the 2019 sampling survey, Mexico asserts that, according to the report on
the surveillance to determine the absence of ASBVd in avocado plantations in Costa Rica, the survey
involved taking 439 samples from the following areas: the Eastern Central region, the Chorotega
region, the Western Central region, the Brunca region and the Central Pacific region2%; and that
the samples were analysed by the Phytosanitary Diagnostic Laboratory!270, but that the document
"Surveying for avocado sunblotch viroid (ASBVd) in avocado crops" indicates a total of 396 samples
to be collected from a planted area of 2,120 sown hectares.1271

7.547. Mexico submits that, while in Exhibit CRI-17 Costa Rica attempts to address the flaws in the
sampling surveys, the procedures that it carried out show a lack of methodological and scientific
rigour, which results in inconsistencies regarding the territory considered for the sample-taking
exercise, as well as in the initial determination of the number of samples and those that were finally
analysed.1272

7.548. In Mexico's view, it is questionable whether Costa Rica can declare ASBVd as absent in its
entire territory on the basis of the analysis of 1,325 samples, when its territory has an average of
366,502 planted trees. Mexico states that, assuming, arguendo, that each sample represents one
tree, the four sampling surveys carried out by Costa Rica only covered 0.36% of the trees in its
territory.1273

7.549. Mexico submits that the Costa Rican surveillance system is insufficient to justify and identify
the rationality of the conclusions of its PRAs on which its measures are actually based.!?74 Mexico
asserts that the experts agreed that there is some inconsistency between the reasoning of
Costa Rica's SFE and the measures adopted, since if Costa Rica's objective is to be sure that it does
not have ASBVd, then its level of surveillance should meet that objective.?”> Mexico adds that the
expert Pablo Cortese did not find that Costa Rica adequately prioritized the risk throughout its
surveillance system.1276

7.550. In Mexico's view, the experts confirmed that even with the additional information, ex post
the adoption of the measures, the surveillance system had significant flaws, such as the selection of
higher-risk sites and the monitoring of risk areas. Mexico states that the experts also pointed out
that an appropriate surveillance plan should be established to understand the variations and specific
circumstances of ASBVd, that absence of evidence is not evidence of absence, and that one must

1267 Mexico's second written submission, para. 26.

1268 Mexico's second written submission, para. 27 (citing Summary 2014-2019 sampling surveys,
(Exhibit CRI-17), p. 8).

1269 Mexico's second written submission, para. 28 (citing Summary 2014-2019 sampling surveys,
(Exhibit CRI-17), p. 9).

1270 Mexico's second written submission, para. 28 (citing Final report on the 2019 sampling survey,
(Exhibit CRI-21)).

1271 Mexico's second written submission, para. 28 (citing ASBVd surveys in Costa Rica (2019),
(Exhibit CRI-83), p. 5); comments on Costa Rica's response to Panel question No. 149, para. 3.

1272 Mexico's second written submission, para. 29.

1273 Mexico's second written submission, para. 30; comments on Costa Rica's response to Panel
question No. 149, para. 4.

1274 Mexico's opening statement at the second meeting of the Panel, para. 36.

1275 Mexico's opening statement at the second meeting of the Panel, para. 37.

1276 Mexico's opening statement at the second meeting of the Panel, para. 37 (citing Pablo Cortese,
transcript of the Panel's meeting with the parties and the experts, day 2, p. 63).
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always make every effort to be certain that this pest is not present, and Costa Rica had yet to comply
with this aspect.1277

7.551. Mexico also submits that the expert Fernando Pliego Alfaro stated that Costa Rica should
have considered sampling in areas where Mexican and Guatemalan avocados are found, that is,
colder areas, because this niche is where the disease can in fact appear. According to Mexico, the
expert added that, in order to know which sites are most at risk, one needs to know exactly where
Hass seed is being used, which is something Costa Rica should have documented, since it is the only
thing that would allow for a proper risk assessment.1278

7.552. Costa Rica, for its part, notes that the zones subject to surveillance were selected according
to the concentration of avocado production areas in the country, meaning that sampling took place
in: the Eastern Central region (comprising the cantons of San Marcos, Dota, Tarrazu, Frailes de
Desamparados and Corralillo); the Western Central region (comprising the cantons of Heredia,
Alajuela, Grecia, Naranjo, Atenas, Palmares and San Ramadn); the Central Pacific region (comprising
the cantons of Orotina, San Mateo and Esparza); the Chorotega region (comprising the cantons of
Abangares, Cafias, Bagaces, Liberia, Hojancha and Nandayure); and the Brunca region (comprising
the cantons of Pérez Zeledén and Coto Brus).1279

7.553. Costa Rica asserts that it designed a sampling survey that would allow it to cover the largest
number of avocado crops in its territory, which is why avocado production areas were selected in
the different regions of the country, with special emphasis on the Los Santos region, where around
80% of avocado production is concentrated.1280

7.554. Costa Rica submits that its surveillance covers all the areas where avocados grow, but
prioritizes production zones, as in these zones there is a greater risk of introduction, establishment
and spread of ASBVd in view of the diversion from intended use, and the practice of grafting Hass
on Hass, among other factors.128! Costa Rica adds that the production zones include homogeneous
plantations, as well as scattered crops, that the homogeneous plantations are usually linked to
highland avocado production, particularly in the Los Santos zone, which includes the cantons of San
Marcos, Dota and Ledn Cortés, and that scattered crops are more common in zones dedicated to the
production of West Indian lowland avocados.!282 Costa Rica adds that it also takes samples from
backyard trees, as well as from trees at the sides of highways and roads in the country's urban and
rural areas.!283

7.555. Costa Rica states that, without knowledge of the producers and the area planted with
avocados, it would not have been possible to conduct the relevant sampling surveys, and that it has
a register of avocado producers, known as the SIVIFI, as well as estimates of the area planted with
avocados.1284

7.556. Costa Rica notes that an example of the information contained in the SIVIFI, which is
collected by means of location forms (boletas de ubicacion), is that set forth in Exhibits MEX-116
and MEX-117, which include the name of the establishment, the type of establishment and the
geographical location of the avocado producers (region, province, canton, district, latitude,
longitude, etc.). Costa Rica adds that the information collated in the SIVIFI concerns avocado
production areas, and that, in line with the good practices described by Pablo Cortese, Costa Rica
prioritizes avocado production areas in its sampling surveys and also carries out targeted sampling
for backyard and wild trees.1285

1277 Mexico's opening statement at the second meeting of the Panel, para. 38 (citing Pablo Cortese,
transcript of the Panel's meeting with the parties and the experts, day 4, pp. 60-61).

1278 Mexico's opening statement at the second meeting of the Panel, para. 39 (citing
Fernando Pliego Alfaro, transcript of the Panel's meeting with the parties and the experts, day 2, p. 40).

1279 Costa Rica's response to Panel question No. 27, para. 1.

1280 Costa Rica's response to the Panel's information request of 3 August 2020, p. 16.

1281 Costa Rica's response to Panel question No. 143, para. 119.

1282 Costa Rica's response to Panel question No. 143, para. 120.

1283 Costa Rica's response to Panel question No. 143, para. 121.

1284 Costa Rica's response to Panel question No. 150, para. 139 (citing INEC, Crops (2015),
(Exhibit CRI-63); and Memorandum OR-BSG-004/2019 (2019), (Exhibit CRI-85)).

1285 Costa Rica's response to Panel question No. 150, para. 140.
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7.557. The Panel notes that Costa Rica states that the zones subject to surveillance for ASBVd
were selected according to the concentration of avocado production areas in the country28¢, and
goes on to assert that in the 2014 sampling survey, sampling focused on the producing area because
of the risk of the pest being introduced into Los Santos, and that subsequently, the coverage of each
sampling survey was extended.'?8” Costa Rica acknowledges that the second sampling survey, like
the first, was focused on the Los Santos region and its surrounding area.1288

7.558. While Costa Rica asserts that the third sampling survey took place in the Eastern Central
region, the Chorotega region, the Central Pacific region, the Eastern Central Valley region and the
Brunca region!289, the exhibits on the record contain samples only from the Eastern Central and
Chorotega regions.'2?0 This is confirmed by the maps showing the sampling points submitted by
Costa Rica in response to the Panel's information request.1291

7.559. Therefore, the scope of the first three sampling surveys was limited to the zone with the
highest level of production. The aforementioned maps show that the 2019 sampling survey includes
samples from more regions and therefore has a wider scope.1292

7.560. With respect to Costa Rica's assertion that, in the 2014 sampling survey, sampling focused
on the producing area because of the risk of ASBVd being introduced into Los Santos, the Panel
notes that Costa Rica itself recognizes that its concern is not limited to production sites. From its
first written submission, Costa Rica has asserted that diversion from intended use is a practice
common to both private individuals, who plant seeds in their yards, and farmers who do the same
with the seeds of consumed or discarded fruits.!293 Furthermore, Costa Rica notes that, while
diversion from intended use is one of the risk factors for the introduction of ASBVd into Costa Rica,
it is not the only one, and mentions the risk arising from seeds discarded as waste.12%¢

7.561. In this respect, Reports ARP-002-2017 and ARP-006-2016 mention that the use of plants
derived from stock-scion combinations is a practice recognized by the fruit industry!2°5; and that, in
the case of Costa Rica, one of the cultivars used successfully as a rootstock in the main
avocado-producing area is the Hass.'2?¢ Reports ARP-002-2017 and ARP-006-2016 add that the
practice of using Hass rootstock increases the likelihood of using seeds from avocado imported for
consumption.12%7 The Panel notes that Reports ARP-002-2017 and ARP-006-2016 refer to avocado
producers when describing, in their introductory remarks, the risk arising from seeds of avocado
fruit imported for consumption, which would be consistent with the sampling surveys' focus on
producing areas.

7.562. However, Reports ARP-002-2017 and ARP-006-2016 also note that people who consume
good-quality avocados and have space to cultivate this fruit are likely to plant the seed!?°8; and that
not all the population has the purchasing power to buy Hass avocados, which are more expensive.1299
In light of the foregoing, when describing, in their introductory remarks, the risk arising from seeds
of avocado fruit imported for consumption, Reports ARP-002-2017 and ARP-006-2016 also refer to
consumers of avocado, who are not necessarily producers, and who plant avocado in their backyards.

1286 Costa Rica's response to Panel question No. 27, para. 1.

1287 Costa Rica, transcript of the Panel's meeting with the parties and the experts, day 4, p. 42.

1288 Costa Rica's response to the Panel's information request of 3 August 2020, p. 20.

1289 Costa Rica's response to the Panel's information request of 3 August 2020, p. 21.

1290 Final report (1) on 2017-2018 sampling survey, (Exhibit CRI-19); and Final report (2) on 2017-2018
sampling survey, (Exhibit CRI-20).

1291 Costa Rica's response to the Panel's information request of 3 August 2020, pp. 27-28.

1292 Costa Rica's response to the Panel's information request of 3 August 2020, p. 29.

1293 Costa Rica's first written submission, para. 5.129.

1294 Costa Rica's response to Panel question No. 90, para. 8.

1295 ARP-002-2017, (Exhibit MEX-84), p. 6; ARP-006-2016, (Exhibit MEX-85), p. 6.

129 ARP-002-2017, (Exhibit MEX-84), p. 6 (citing CONSULSANTOS (2010), (Exhibit MEX-119); and
Garbanzo Solis (2010), (Exhibit MEX-125)); ARP-006-2016, (Exhibit MEX-85), p. 6 (citing CONSULSANTOS
(2010), (Exhibit MEX-119); and Garbanzo Solis (2010), (Exhibit MEX-125)).

1297 ARP-002-2017, (Exhibit MEX-84), p. 6; ARP-006-2016, (Exhibit MEX-85), p. 6.

1298 ARP-002-2017, (Exhibit MEX-84), p. 7 (citing CONSULSANTOS (2017), (Exhibit MEX-118));
ARP-006-2016, (Exhibit MEX-85), p. 7, (citing CONSULSANTOS (2017), (Exhibit MEX-118)).

1299 ARP-002-2017, (Exhibit MEX-84), p. 7; ARP-006-2016, (Exhibit MEX-85), p. 7.
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7.563. Reports ARP-002-2017 and ARP-006-2016 also mention that there are endemic avocado
varieties in Costa Rical3%, which are both wild and cultivated; that, unlike in other parts of the world,
a series of optimal climatic conditions for the germination of avocado seeds exist in Costa Rica; that
in Costa Rica these seeds do not need any special treatment or care to ensure their germination;
and that the seeds germinate without human assistance when they fall naturally or are discarded in
gardens, in the countryside or in fields where avocado is cultivated.13%! Reports ARP-002-2017 and
ARP-006-2016 add that the introduction of a viroid such as ASBVd reduces the possibility of using
native varieties of avocado in genetic improvement programmes, leading to negative consequences
for the avocado industry and biodiversity, as well as imposing constraints on and increasing
production costs for the export of avocado plants.'392 From the foregoing it follows that Reports
ARP-002-2017 and ARP-006-2016 also refer to the spontaneous germination of seeds, by describing
the risk arising from the introduction of ASBVd by seeds of avocado fruit imported for consumption.

7.564. Furthermore, with regard to the probability of entry, and more specifically the probability of
transfer to a suitable host, when considering probability related to the proximity of entry, transit
and destination points to suitable host species, Reports ARP-002-2017 and ARP-006-2016
determined that the host species (Persea americana Mill.) is found throughout the country, close to
entry, transit and final destination points!393; that the West Indian races tend to grow naturally on
the Pacific lowlands, from Guatemala to Costa Rical3%4; that the avocado is native!3%5 to Costa Rica;
and that avocado, both wild and cultivated, is present in all regions of the country.1306

7.565. Both Costa Rica's arguments and Reports ARP-002-2017 and ARP-006-2016 themselves
show that Costa Rica's concern regarding the introduction of ASBVd is not limited to production sites,
but also extends to places where diversion from intended use by private individuals exists and places
where spontaneous germination occurs, which includes places where wild and backyard trees grow
in Costa Rican territory, and Costa Rica itself suggests that there is a risk of ASBVd being introduced
in all regions of the country, by pointing out the presence of avocado trees across the whole of the
country.

7.566. The surveillance expert Pablo Cortese believes that it is not always necessary to sample the
entire territory or cultivated area, since if the sampling survey and monitoring plan are well designed,
they should be sufficiently representative.139” Mr Cortese states that it is not necessary for a
sampling survey to cover the entire population, nor is it necessary to monitor all cultivated areas or
all areas, but instead priority should be given to areas where there is more likelihood of the disease
being detected.!308

7.567. Mr Cortese notes that, as part of the implementation of a surveillance system for a pest
where diversion from intended use may be a possible or routine practice, the focus or design of both
specific surveillance (aimed at detecting the pest) and general surveillance (information from other
sources) should take this fact into account, so as to obtain information and gain as great an
understanding as possible of the situation, which will make it possible to adjust the implementation
of the surveillance.3%° Mr Cortese explains that the surveillance programme is risk-based, and if the
risk is diversion from intended use, sites where diversion from intended use is most likely to occur
should be selected.!310

1300 ARP-002-2017, (Exhibit MEX-84), p. 7 (citing Galindo Tovar et al. (2008), (Exhibit MEX-22));
ARP-006-2016, (Exhibit MEX-85), p. 7 (citing Galindo Tovar et al. (2008), (Exhibit MEX-22)).

1301 ARP-002-2017, (Exhibit MEX-84), p. 7 (citing CONSULSANTOS (2010), (Exhibit MEX-119));
ARP-006-2016, (Exhibit MEX-85), p. 7 (citing CONSULSANTOS (2010), (Exhibit MEX-119)).

1302 ARP-002-2017, (Exhibit MEX-84), p. 7; ARP-006-2016, (Exhibit MEX-85), pp. 7-8.

1303 ARP-002-2017, (Exhibit MEX-84), p. 37 (citing Garbanzo Solis (2011), (Exhibit MEX-125));
ARP-006-2016, (Exhibit MEX-85), p. 18 (citing Garbanzo Solis (2011), (Exhibit MEX-125)).

1304 ARP-002-2017, (Exhibit MEX-84), p. 37 (citing Storey et al. (1986), (Exhibit CRI-135)).

1305 ARP-002-2017, (Exhibit MEX-84), p. 37 (citing Galindo Tovar et al. (2008), (Exhibit MEX-22));
ARP-006-2016, (Exhibit MEX-85), p. 18 (citing Galindo Tovar et al. (2008), (Exhibit MEX-22)).

1306 ARP-002-2017, (Exhibit MEX-84), p. 37; ARP-006-2016, (Exhibit MEX-85), p. 18.

1307 See Pablo Cortese's response to Panel question No. 81(a) for the experts.

1308 pablo Cortese, transcript of the Panel's meeting with the parties and the experts, day 2,
pp. 37 and 39, and day 4, pp. 20 and 27.

1309 pablo Cortese's response to Panel question No. 172 for the experts.

1310 pablo Cortese, transcript of the Panel's meeting with the parties and the experts, day 2, p. 39.
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7.568. For his part, the expert Fernando Pliego Alfaro is of the view that sampling should be carried
out in all edaphoclimatic zones where native or cultivated avocado is present.13!! Mr Pliego Alfaro
states that Costa Rica should know whether Hass seed is also used in the plains or lowest-lying areas
where Costa Rican indigenous varieties are grown. He adds that, according to the PRA, it appears
that Hass is grown at a certain altitude, and therefore if diversion from intended use occurs in respect
of Hass on Hass, Costa Rica should ensure that this entire zone is very well sampled because,
according to the expert, it is the niche where the disease can actually appear. Mr Pliego Alfaro asserts
that in order to know which sites pose the greatest hazard, one needs to know exactly where Hass
seed is being used, and that this should be well documented by Costa Rica, because it is the only
thing that allows for a proper assessment of the hazard.!312

7.569. In light of the experts' opinions, the Panel considers that in order to make a reliable and
legitimately scientific determination of the phytosanitary status in respect of a pest in a territory,
sampling surveys should be risk-based, prioritizing places where the disease is most likely to be
detected.

7.570. The expert Pablo Cortese notes that, according to the information provided, all existing risk
sites were not taken into account.1313 He considers that the main consequence of this is that there
could be an incipient outbreak of this disease that would not be found.!314 Mr Cortese notes that
only a few samples were examined in a few days, and those places were not selected, or it is not
clear what the criteria were for selecting those places, and, for him, some uncertainties remain.131>

7.571. Pablo Cortese explains that one must always make every effort to find evidence and be
certain that this pest is not present.!31® Furthermore, Mr Cortese points out that reference is made
to the entire production area, but when he sees the maps and reports, the same area is not covered
every year, despite the fact that the maps are not very detailed. The expert adds that it is impossible
to see what is covered - whether it is the entire area in all years, or certain parts. It is also unclear
to him whether sites are covered, and whether in that selection of sites the ones with the highest
likelihood of occurrence or outbreak of the disease were prioritized, because of the issue of diversion
from intended use.!3'7

7.572. Considering the comments made by the expert, in the Panel's view, in addition to the fact
that there is no plan or other evidence supporting Costa Rica's explanation that because of the risk
of introduction it focused on the production zone, this explanation is not demonstrated to be
scientifically sound. The Panel does not consider that focusing on the production zone was sufficient
to design a sampling survey that would ensure a representative sample that would be able to reliably
determine the status of ASBVd in Costa Rica in 2014. This is because of Costa Rica's concerns
regarding diversion from intended use and spontaneous germination throughout its territory.

7.573. The Panel also recalls that, with respect to the probability of establishment and of spread
after establishment, Reports ARP-002-2017 and ARP-006-2016 themselves considered avocado to
be a plant native to Mesoamerical3!8; that the environment in the PRA area is favourable for
ASBVd!319; and that host plants are found across the PRA area.!320

7.574. If Costa Rica considered in its Reports ARP-002-2017 and ARP-006-2016 that the risk of
introduction and spread of ASBVd covered the entire PRA area, and referred in particular to diversion

1311 Fernando Pliego Alfaro's response to Panel question No. 83 for the experts.

1312 Fernando Pliego Alfaro, transcript of the Panel's meeting with the parties and the experts, day 2,
pp. 39-40.

1313 pablo Cortese's response to Panel question No. 81(b) for the experts.

1314 pablo Cortese, transcript of the Panel's meeting with the parties and the experts, day 3, p. 52.

1315 pablo Cortese, transcript of the Panel's meeting with the parties and the experts, day 2, p. 39.

1316 pablo Cortese, transcript of the Panel's meeting with the parties and the experts, day 3, p. 60.

1317 pablo Cortese, transcript of the Panel's meeting with the parties and the experts, day 3, p. 36.

1318 ARP-002-2017, (Exhibit MEX-84), pp. 38-39 (citing Galindo Tovar et al. (2008), (Exh|b|t MEX-22));
ARP-006-2016, (Exhibit MEX-85), p. 19.

1319 ARP-002-2017, (Exhibit MEX-84), pp. 38-39 (citing Holdridge (1982), (Exhibit CRI-122)).
Report ARP-002-2017 refers to Holdridge (1987), but the corresponding exhibit, submitted by Costa Rica, is
dated 1982;